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CAUSES   ARGUED  AND   DETERMINED  IN  THE  CIRCUIT 

COURTS   OF   OHIO. 


ftONDS  FOR  CITY*S  SHARE  OF  CONTEMPLATED 

IMPROVEMENTS. 

[Circuit  Court  of  Lucas  County.] 

Thomas  F.  Heffner,  a  Tax-Payer,  on  Behalf  of  the  City  of 

Toledo,  v.  The  City  of  ToiiEDo  et  al. 

Decided,  October  19,  1906. 

Ordinance — Authorizing  Bonds  for  City's  Share  of  Various  Improve- 
ments— Sewers  and  Street  Intersections — Title  of  Ordinance  Suf' 
ficiently  Full  When — Procedure  under  Section  1536-281 — Section 
1694,  Relating  to  Title  of  Ordinances  or  By-laics — Sections  1636-213, 
284,  and  287. 

1.  An  ordinance  providing  for  an  issue  of  seventy-five  bonds  of  $1,000 

each  to  meet  the  city's  part  of  thirty-two  sewer  and  street  improve- 
ments, which  are  not  more  particularly  named,  is  not  violative  of 
the  requirement  of  Section  1694,  Revised  Statutes,  because  con- 
taining more  than  one  subject  not  clearly  expressed  in  the  title; 
on  the  contrary,  such  an  ordinance  contains  but  one  subject,  and 
that  is  the  subject  embraced  in  Section  1536-213. 

2.  Moreover,  it  was  not  the  legislative  intent  that  there  should  be  sep- 

arate legislation  providing  for  an  issue  of  bonds  to  pay  the  city's 
share  of  each  improvement  made.    A  fund  raised  for  such  a  pur- 
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pose  is  a  general  fund  from  which  the  city  may  draw  from  time  to 
time  as  occasion  arises  to  pay  its  share  of  such  improvements, 
wherever  they  may  be  located  within  the  boundaries  of  the  city;  and 
in  providing  for  this  fund,  it  is  not  necessary  to  wait  until  legis- 
lation with  respect  to  a  particular  improvement  has  gone  forward 
to  the  point  where  an  assessment  has  actually  been  levied. 

B.  A.  Hayes,  for  plaintiff:  A  city  council  can  not,  by  pass- 
incf  a  single  ordinance,  authorize  the  issue  of  bonds  to  raise 
funds  to  pay  the  city's  part  of  thirty-two  diff3n^nt  improve- 
ments. Elyria  Gas  d:  Water  Co.  v.  FAijria,  57  Ohio  St.,  374; 
Campbell  v.  Cificiniiati,  49  Ohio  St.,  463;  Revised  Statutes, 
2706,  2708. 

The  ordinance  authorizin^r  the  issue  of  the  bonds  in  (juestion 
was  prematurely  passed.  Elyria  Gas  lO  Water  Co.  v.  Elyria,  57 
Ohio  St.,  374;  97  0.  L.,  122,  126,  Sections  53,  55  (Revised  Stat- 
utes, 1536-213,  1536-215). 

Bonds  to  pay  the  city's  part  of  an  improvement  should  be  a 
part  of  the  same  issue  as  those  to  be  paid  from  assc»ssments  on 
benefited  property.  97  O.  L.,  121,  126,  Sections  51,  53  (Revised 
Statutes,  1536-211,  1536-213)  ;  96  0.  L.,  51,  Section  95  (Revised 
Statutes,  1536-281) ;  Emnurt  v.  Elyria,  74  Ohio  St.,  185. 

Parker,  J. ;  Haynes,  J.,  and  Wildman,  J.,  concur. 

Appeal  from  Lucas  Common  Pleas  Court. 

This  action  (Thomas  F.  Heffner,  a  tax-payer,  on  behalf  of 
the  City  of  Toledo,  vs.  the  City  of  Toledo,  Brand  Whitlock, 
Mayor,  and  Randall  G.  Bacon,  Auditor  of  the  City  of  Toledo) 
was  be^un  in  the  court  of  connr.on  pleas  to  enjoin  the 
sale  of  cert-ain  bonds  by  the  city.  There  a  demurrer  to  the 
petition  was  filed  and  sustained;  the  cause  w^as  appealed  to  this 
court  and  has  been  argued  and  submitted  to  us  upon  this  gen- 
eral demurrer  to  the  petition.  The  case  is  stated  in  part  very 
succinctly  in  the  brief  of  counsel  for  the  plaintiff,  as  follows: 

**This  is  an  action  by  a  tax-payer  against  the  city  of  Toledo 
and  its  officers  for  an  injunction  to  restrain  the  execution  and 
issue  and  sale  of  municipal  bonds  authorized  by  an  ordinance 
passed  August  27th,  1906.  In  the  court  below,  a  denmrrer  tO' 
the  petition  was  sustaincnl  and  the  petition  dismissed,  where- 
upon the  plaintiff  appealed  the  case  to  this  court. 
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**The  ordinance  is  set  out  at  leni?th  in  the  petition,  and  pro- 
vides for  the  issue  of  seventy-five  bonds  of  $1,000  each,  payable 
in  twenty  years,  with  4  per  cent,  interest  payable  semi-annually. 
The  bonds  are  issued  to  raise  money  to  pay  the  city*s  part  of 
thirty -two  different  improvements  mentioned  in  the  ordinance; 
eight  are  for  the  construction  of  sewers,  twenty-four  for  the 
construction  of  streets,  of  which  nineteen  are  to  be  paved,  three 
are  to  be  repaved  and  tw^o  are  to  be  jrraded.  It  appears  from  the 
ordinance  that  the  city's  part  of  the  various  improvements  varies 
from  the  sum  of  $5  for  sewer  985,  to  $26,495  for  repaving 
Norwood  avenue." 

It  is  contended  on  behalf  of  the  plaintiff  that  this  ordinance 
violates  one  of  the  provisions  of  Section  1694  of  the  Revised 
Statutes  (Bates,  1536-620)  which  reads:  '*No  by-law  or  ordi- 
nance shall  contain  more  than  one  subject,  which  shall  be  clearly 
expressed  in  its  title'' — ^the  contention  beinj?  that  there  are  as 
many  subjects  here  as  tKere  are  improvements  on  account  of 
which  funds  are  to  be  raised  by  the  sale  of  these  bohds.  In  other 
words,  thirty-two  subjects;  or,  if  that  position  is  not  tenable 
that  since  the  particular  improvements  are  desij^^nated  in  the 
statute  as  street  improvements  and  sewer  improvements,  there 
are  at  least  two  subjects.  We  are  of  the  opinion  that  there  is 
but  one  subject  here,  and  that  it  is  the  subject  contemplated  by 
Section  1536-213  (97  0.  L.,  126).  The  last  clause  of  that  section 
reads  as  follows: 

'*  Provided,  that  any  city  or  village  is  hereby  authorized  to 
issue  and  sell  its  bonds  as  other  bonds  are  sold  to  pay  the  cor- 
poration's part  of  any  improvement  as  aforesaid,  and  may  levy 
taxes  in  addition  to  all  other  taxes  authorized  by  law  to  pay 
such  bonds  and  the  interest  thereon." 

In  other  words,  it  authorizes  the  sale  of  bonds  in  certain  cases 
to  pay  the  corporation's  part  of  certain  improvements;  and  that 
seems  to  be  what  is  aimed  at  by  the  city  in  this  case,  and  so  the 
ordinance  in  this  case  is  entitled  ^' An  ordinance  to  provide  for  the 
issue  of  general  street  improvement  bonds  of  the  city  of  Toledo, 
state  of  Ohio,  to  pay  said  city's  part  of  the  cost  and  expense  of 
improving  sundry  streets  and  alleys  by  paving,  repaving,  grad- 
ing and  macadamizing,  and  by  constructing  sewers  therein,  and 
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to  pay  the  said  city's  part  of  the  cost  and  expense  of  constructing 
such  sewers."  It  is  true  that  this  is  to  provide  the  city's  share — 
or  a  fund  with  which  to  pay  the  city's  share — of  a  large  part  of 
different  improvements;  and  by  this  ordinance  the  city  declares 
and  makes  manifest  an  intention  to  make  these  improvements; 
but  this  ordinance  does  not  effectively  determine  that  these 
improvements  shall  be  made;  it  is  not  an  ordinance  of 
that  character;  that  must  be  done  by  separate  legislation; 
and  when  it  comes  to  such  legislation,  we  have  no  doubt  but 
it  will  be  necessary  to  have  separate  legislation  for  each  improve- 
ment. Therefore,  without  entering  into  a  discussion  of  the  ca^es 
of  Campb.dl  v.  Cincinnati,  49  Ohio  State,  463,  and  Ehyria  Gas 
&  Water  Company  v.  Elyria,  57  Ohio  State,  374,  375,  cited  by 
counsel,  we  merely  state  that  the  cases  do  not  seem  to  us  to  be 
in  point  or  to  apply  to  such  legislation,  or  to  such  a  state  of 
affairs  as  we  have  presented  here. 

I  wish  to  express  my  own  views  about  this  matter,  and  I 
mention  that  they  are  mine  because  I  think  perhaps  they  may 
not  be  endorsed  by  my  associates,  and  I  do  not  desire  to  seem 
to  commit  them  to  these  views,  unless  they  wish  to  have  me  do 
so.  But  it  seems  to  me  that  there  was  no  need  at  all  of  particu- 
larizing  these  improvements  in  this  ordinance.  I  do  not  believe 
that  the  general  scheme  contemplated  and  authorized  by  this 
legislation  was  intended  to  require  anything  of  that  sort  with 
respect  to  these  bonds  to  be  issued  to  raise  the  city's  share  of 
the  funds  necessary  to  carry  forw^ard  these  improvements.  Our 
attention  is  called  to  Sections  2706  and  2708,  Revised  Statutes 
(Bates,  1536-285  and  1536-287),  the  first  providing  that: 

**A11  bonds,  notes  or  certificates  of  indebtedness  issued  by 
municipal  corporations  shall  be  signed  by  the  mayor  and  by 
the  auditor,  comptroller,  or  the  clerk  thereof,  and  be  sealed 
with  the  seal  of  the  corporation;  and  when  issued  for  street 
improvements  shall  have  the  name  of  the  street  or  portion 
thereof  so  improved,  and  for  which  the  same  were  issued,  legibly 
written  or  printed  upon  them." 

Section  2708,  Revised  Statutes  (Hates,  1536-287)  provides: 

**  Where  the  corporation  is  divided  into  districts  for  sewerage 
purposes,  b.onds  issued  for  money  borrowed  to  pay  the  expense 
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of  constructing  or  repairing  sewers  in  any  such  district,  shall 
have  the  name  and  number  of  the  district  for  which  they  are 
issued  legibly  written  or  printed  upon  them/' 

The  language  seems  to  be  broad  enough  to  be  fairly  open  to 
the  construction  that  it  was  intended  to  cover  bonds  issued  to 
raise  the  funds  to  pay  the  city's  share  of  these  improvements, 
and  yet,  looking  into  the  whole  scheme  and -purpose  of  this 
legislation,  it  does  not  seem  to  me  that  that  interpretation  of 
the  statute  is  required,  or  that  it  is  reasonable.  Section  2703, 
Revised  Statutes  (Bates,  1536-284)  provides  that: 

*'A11  bonds  issued  under  the  authority  of  this  chapter  shall 
express  upon  their  face  the  purpose  for  which  they  were  issued 
and  under  what  ordinance. ' ' 

That  would  apply  to  this  case ;  that  would  apply  to  bonds  of 
this  character ;  but  in  my  opinion  the  other  provisions,  those  of 
Sections  2706  and  2708,  Revised  Statutes  (Bates,  1536- 
285  and  1536-287)  apply  to  bonds  issued  in  anticipation  of 
the  funds  to  be  raised  by  this  special  assessment,  so  the  bond 
buyers  may  be  apprised  of  the  revenue  to  which  they  must  look 
and  the  legislation  upon  which  they  must  depend  for  the  pay- 
ment of  those  bonds,  and  so  that  the  funds  of  the  city,  both  those 
raised  by  taxation  and  those  raised  by  assessments  in  different 
quarters  of  the  city  for  different  sorts  of  improvements,  may  no!: 
be  improperly  diverted;  but  that  assessments  collected  for  a 
certain  improvement  may  be  applied  upon  the  bonds  issued  on 
account  of  that  improvement,  in  anticipation  of  those  assess- 
ments, and  not  otherwise. 

But  the  reason  for  that  does  ■  not  seem  to  me  to  apply 
at  all  to  the  cases  of  bonds  issued  for  funds  to  pay 
the  city's  share  of  these  improvements,  since  such  funds 
are  provided  by  general  taxation  upon  all  the  property 
of  the  city,  and  there  can,  in  such  cases,  be  no  such 
thing  as  taking  funds  from  one  class  of  persons,  or  from 
one  locality,  and  diverting  them  by  applying  them  upon  improve- 
ments made  in  another  part  of  the  city  and  for  other  citizens 
or  property  owners.  The  statute  has  always  required  the  city 
to  pay  the  cost  of  intersections.    It  authorizes  now  the  payment 
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of  part  of  the  expenses  of  certain  improvements  (street  im- 
provements and  sewers)  in  addition  to  the  cost  of  the  inter- 
sections. I  had  never  supposed  that  it  was  necessary  in  order 
to  raise  the  funds  to  pay  the  cost  of  intersections,  that  the  city 
should  adopt  legislation  with  respect  to  each  one  of  the  streets 
to  be  improved  wherein  intersections  occurred,  or  if  it  were  nec- 
essary to  sell  bonds  for  such  funds,  that  it  would  be  necessary  to 
designate  upon  the  bonds  the  street  to  be  improved,  on  account 
of  which  the  city  was  providing  funds  to  pay  the  cost  of  inter- 
sections; and  yet  this  additional  cost  imposed  upon  the  city, 
that  may  be  assumed  by  the  city  in  addition  to  the  intersections, 
stands,  it  seems  to  me,  in  all  material  respects  and  on  principle 
upon  the  same  basis  as  the  expense  of  the  cost  of  intersections. 

But  in  this  particular  case  it  is  not  necessary  to  pass  upon  the 
question  of  whether  the  nam.ing  of  the  improvement  upon  the 
bonds  is  required,  since  it  appears  that  the  ordinance  provides 
for  the  placing  of  the  names  of  these  various  improvements 
upon  the  bonds,  and  the  various  improvements  are  designated 
in  the  ordinance. 

I  have  already  said  that  we  hold  that  the  ordinance  contains 
but  one  subject;  and  it  seems  to  us  that  the  Legislature  never 
intended  to  provide  that  there  should  be  separate  legislation  as 
to  the  bonds  to  be  issued  to  pay  the  city's  share  of  each  improve- 
ment, since  it  would  lead  to  results  quite  absurd.  In  the  case  at 
bar,  for  instance,  it  appears  that  the  city's  share  of  some  of 
these  improvements  does  not  exceed  $100 — in  one  case  the  city's 
share  is  but  $5 — and  it  w^ould  certainly  be  very  absurd  to  require 
that  an  ordinance  should  be  passed  providing  for  the  sale  of  a 
bond  to  raise  that  $5,  since  the  expense  of  sale  would  far  exceed 
the  amount  to  be  raised  for  the  improvement.  While  it  would 
be  not  quite  as  bad,  it  would  be  bad  enough,  if  it  were  required 
in  the  case  of  improvements  costing  the  city  but  one  hundred 
or  two  hundred  dollars. 

The  fund  to  pay  the  bonds  is  raised  by  general  taxation — ^in 
the  old  statute  it  was  spoken  of  as  a  general  assessment  upon 
all  the  property  of  the  city — I  think  the  present  statute  calls  it 
a  general  tax,  and  certainly  it  is  general  as  it  is  levied  upon  all 
the  property  of  the  city.    I  do  not  know  of  any  distinction  be- 
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tween  a  general  assessment  and  a  general  tax.  It  is  an  assess- 
ment of  a  general  tax  upon  all  of  the  property  of  the  city  for 
certain  purposes.  If  these  funds  to  be  raised  to  pay  the  city's 
share  of  these  improvements  were  to  be  kept  separate  and  dis- 
tinct, as  required  in  the  case  of  the  funds  raised  by  special  as- 
sessments on  property  specially  benefited,  then  it  would  follow 
that  for  the  city's  share  of  the  cost  of  each  one  of  these  thirty- 
two  improvements  there  would  be  a  special  fund  set  aside  to  be 
devoted  to  one  certain  improvement  and  no  other,  and  a  diversion 
from  the  fund  to  any  other  improvement  of  like  character  would 
be  wrongful  and  unauthorized.  But  for  myself,  I  do  not  regard 
the  fund  raised  by  this  general  tax  in  that  light,  or  as  being  of 
that  character.  I  regard  it  as  a  general  fund  from  which  the 
city  may  draw  from  time  to  time  as  need  shall  occur  to  pay  its 
share  of  the  cost  of  such  improvements,  wherever  they  may  be 
within  the  city. 

In  opposition  to  this  view,  it  is  urged  that  what  is  contem- 
plated by  97  0.  L.,  26,  Section  53,  is  the  sale  of  bonds  to  pay  th? 
corporation's  part  of  improvements  that  have  been  determ- 
ined and  have  gone  forward  so  far  that  special  assessments  have 
been  made  upon  properties  to  be  specially  benefited.  I  read  more 
of  the  section  bearing  upon  this  (juestion,  beginning  about  the 
middle  of  the  section : 

*'In  all  municipalities  the  corporation  shall  pay  such  part  of 
the  cost  and  expense  of  improvements  for  which  special  assess- 
ments are  levied  as  council  may  deem  just,  which  part  shall  not 
be  less  than  one-fiftieth  of  all  such  cost  and  expenses;  and  in 
addition  thereto,  the  corporation  shall  pay  the  cost  of  intersec- 
tions; provided,  that  whenever  special  assessments  have  been 
levied  and  paid  for  the  improvement  of  any  street  or  other 
public  place,  the  property  so  a^ssessed  shall  not  again  be  assessed 
for  more  than  one-half  the  cost  and  expense  of  repaving  or 
repairing  such  street  or  other  public  place  unless  the  grade  of 
the  same  is  changed." 

And  then  follows  what  I  have  already  read : 

** Provided,  that  any  city  or  village  is  hereby  authorized  to 
issue  and  sell  its  bonds  as  other  bonds  are  sold  to  pay  the 
corporation's  part  of  any  improvement  as  aforesaid,  and  may 
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levy  taxes  in  addition  to  all  other  taxes  authorized  by  law  to  pay 
such  bonds  and  the  interest  thereon.'* 

It  is  urged  that  the  words  **as  aforesaid"  applied  to  what 
goes  before  means  improvements  on  account  of  which  assess- 
ments are,  that  is  to  say,  have  been  levied.  But  we  construe 
this  statute  as  meaning  that  such  bonds  may  be  sold  to  pay  the 
corporation's  part  of  improvements  of  that  character,  that  is 
to  say,  cases  where  special  assessments  are  authorized  by  law, 
where  special  assessments  may  be  made — and  to  provide  funds 
to  pay  the  city's  part,  it  is  not  necessary  for  the  city  to  wait 
until  the  legislation  with  respect  to  the  improvement  has  gone 
forward  so  far  as  that  the  asst^ssments  shall  have  been  actually 
levied. 

This  is  our  answer  to  the  further  contention  of  counsel  that 
the  issuing  of  these  bonds  on  account  of  certain  of  these  im- 
provements is  premature  and  is  anticipatory  to  a  degree  not 
authorized  by  the  law.    He  points  out  in  the  petition — 

**That  no  resolution,  nor  any  ordinance,  for  the  said  improve- 
ment of  Hawley  street,  or  of  Michigan  street,  or  of  Sherman 
street,  has  yet  been  passed  by  the  council  of  the  city  of  Toledo ; 
that  no  ordinance  determining  to  proceed  with  said  improvement 
of  Adams  street,  or  of  Fo^rnwood  avenue,  or  of  Galena  street,  or 
of  Lincoln  avenue,  or  of  West  Broadway,  or  of  Bush  street,  or  of 
North  12th  street,  or  of  Norwood  avenue  from  22d  street  to 
Lawrence  avenue,  or  of  Robin  wood  avenue,  or  of  Jarvis  street, 
or  of  Parker  street,  has  yet  been  passed  by  the  council  of  said 
city.  That  no  special  assessments  have  been  levied  to  pay  any 
part  of  the  cost  or  expense  of  any  of  the  improvements  men- 
tioned in  said  ordinance  passed  August  27th,  1906." 

It  may  be  said  that  unless  the  city  is  restricted  in  the  sale 
of  bonds  of  this  character  for  such  improvements  as  are  going 
forward  and  such  as  have  gone  forward  to  a  stage  ivhere  assess- 
ments have  been  made,  that  it  might  sell  bonds  of  this  character 
without  limit  and  unnecessarily  raise  a  large  fund,  for  which  it 
may  have  no  real  legitimate  use,  unless  it  diverts  to  some  other 
purpose. 

But  the  council  is  restricted  fairly  by  Section  53  to  the  raising 
of  such  revenue  as  may  be  necessary  to  pay  its  share  of  such 


CIRCUIT   COURT    KKPORTS^NEW    SERIES.  9 


1907.]  Lucas  County. 


improvements  as  may  be  made  or  contemplated,  and  we  are  not 
required  here  to  consider  whether  the  city  may  not  be  providing 
for  too  large  a  fund,  since  there  is  no  charge  of  that  kind  in  the 
petition.  It  does  not  appear  in  the  case  submitted  to  us  but 
what  the  funds  for  which  these  bonds  are  being  issued  will  be 
needed  for  purposes  of  this  character.  It  may  be  that  some  of 
these  particular  improvements  designated  may  fail  at  some  stage 
so  that  they  may  not  be  built ;  but  it  seems  to  us  that  in  a  case 
like  that  there  is  a  provision  of  law  for  turning  the 
funds  over  to  the  sinking  fund — I  have  not  that  section 
before  me — but  it  seems  to  me  that  it  would  not  be  an  un- 
lawful diversion  of  these  funds  (although  certain  improvements 
are  designated  in  this  ordinance)  to  devote  them  to  other  im- 
provements within  the  corporation  of  like  character.  In  other 
words,  that  what  is  stated  in  this  legislation  in  the  way  of  par- 
ticularizing the  improvements  is  practically  surplusage.  I  under- 
stand, however,  that  in  compliance  with  the  requirements  of 
bond  buyers  who  are  usually  very  cautious,  sometimes  over- 
cautious, the  city  has  adopted  this  method  of  designating  the 
particular  improvements  to  promote  the  selling  of  bonds  of 
this  kind;  and  it  may  be  a  legal  necessity,  though  personally  I 
can  not  see  that  it  is. 

Our  attention  has  been  called  to  a  recent  decision  of  the  Su- 
preme Court  of  this  State,  in  the  case  of  Emmcrt  v.  The  City  of 
Elyria,  74  Ohio  State,  185,  opinion  by  Judge  Summers.  One 
of  the  questions  in  that  case  v/as  whether  the  city  could  go  for- 
ward with  a  certain  improven:ent  before  the  money  to  pay  the 
city's  share  of  the  cost  of  the  improvement  was  actually  in  the 
treasury;  and  it  was  held,  that  since  the  bonds  had  been  au- 
thorized and  sold,  the  money  should  be  deemed  to  be  in  the 
treasury ;  and  that  the  contracts  might  be  made  and  the  improve- 
ment might  go  forward.  It  seems  that  in  that  case  the  city 
had  proceeded  in  pursuance  of  96  0.  L.,  51,  Section  95  (Revised 
Statutes,  1536-281)  to  sell  bonds  that  would  raisi^  a  sufficient 
fund  to  pay  not  only  the  part  to  be  met  by  the  avssessments  upon 
the  property  specially  benefited,  but  to  pay  the  city^s  part  of 
the  cost  of  such  improvement.  At  all  events,  in  disciLssing  the 
matter  Judge  Summers  says  that  that  course  is  authorized  under 
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that  section,  and  he  seems  to  discuss  it  as  if  that  were  something: 
novel  in  the  statute;  but  in  lookinj^:  into  the  statutes  in  force 
before  the  adoption  of  the  new  code,  it  seems  to  me  that  there 
has  been  no  material  change  upon  this  subject.  I  will  call  at- 
tention to  original  Sections  2263,  2265,  2273,  2274,  2703,  2704, 
2705,  2706,  2708  of  Bates'  Annotated  Ohio  Revision  of  1897. 
I  shall  not  stop  to  read  or  comment  upon  all  of  these  sections. 

The  statute  at  that  time  provided  that  part  of  the  cost  of 
improvements  of  this  character  might  be  paid  by  the  city  from 
the  fund  raised  by  general  taxation,  and  until  this  recent  utter- 
ance from  the  Supreme  Court  I  had  always  supposed  that  the 
provisions  now  found  in  Section  1536-281  as  to  the  issuing  of 
bonds  in  anticipation  of  special  assessments  applied  strictly 
to  bonds  issued  in  anticipation  of  and  to  be  met  and  paid  by 
special  assessments,  and  not  to  bonds  issued  in  anticipation  of 
and  to  be  paid  in  wiiole  or  in  part  from  the  general  revenue  to 
be  raised  to  pay  the  city's  share  of  such  improvements.  Since 
the  Supreme  Court  has  so  declared  it  is  now  the  law,  that  all 
of  the  revenue  necessary,  both  the  city's  share  and  the  share 
to  be  raised  by  special  assessments,  may  be  raised  by  the  sale  of 
bonds  under  and  in  pursuance  of  Section  1536-281. 

But  it  is  clear  that  this  is  not  the  only  method  of  raising 
the  city's  share.  If  the  city  should  proceed  under  that  section 
then  the  bonds  would  run,  I  believe  at  the  farthest,  ten  years; 
and  if  the  city  should  proceed  under  that  section  I  suppose  it 
would  follow  necessarily  that  the  improvement  on  account  of 
which  the  funds  were  raised,  both  the  city's  share  and  the  share 
to  be  made  by  assessment,  would  be  named  upon  the  bonds:  all 
the  legislation  with  respect  to  the  matter  would  be  special  to  the 
particular  improvement  in  hand;  but  it  is  clear  that  97  0.  L., 
126,  Section  53  (Revised  Statuti^s,  1536-213)  authorizes  the 
eours(»  of  procedure  pursued  by  the  city  in  this  case,  expressly 
authorizes  it. 

We  see  nothing  disclosed  by  the  petition  here  that  in  our 
opinion  would  invalidate  this  bond  issue.  The  demurrer  will  be 
sustained  and  the  prayer  for  injunction  disallowed. 

B,  A,  Hayes,  for  plaintiff. 

John  1\  Manion,  for  defendant. 
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ENTIR£  AND  SEVERASLE  CONTRACTS. 

Decided,  October  12,  1906. 

Braddock  &  Fox  V.   Prank  G.  Boner. 

[Circuit  Court  of  Knox  County.] 

Contract — For  Sale  and  Delivery  in  Three  Lots — Entire  or  Separable, 
When — Action  to  Enforce — Intent  of  the  Parties. 

A  contract  for  the  sale  and  delivery  of  three  carloads  of  hogs,  at  a 
specified  price  and  of  a  weight  fixed  between  certain  limits,  one  car- 
load of  which  has  been  delivered  and  paid  for,  will  be  treated  as 
a  severable  contract;  and  the  obtaining  of  Judgment  by  the  seller 
for  the  seeond  carload  does  not  bar  him  from  suing  for  the  value 
of  the  third  carload. 

By  The  Court. 

The  only  question  arisinf^  in  this  ease,  is  whether  the  contract 
is  severable  or  entire.  The  contract  provides  for  the  sale  and 
delivery  of  three  car  loads  of  ho^irs,  each  ear  to  weijijh  not  less 
and  not  more  than  a  certain  number  of  pounds,  each  car  load  to 
be  paid  for  on  delivery  at  the  rate  of  six  and  one-half  cents  ivr 
pound,  and  the  delivery  to  be  made  durinir  the  early  day>s  of  J\dy. 
There  was  a  delivery  of  one  ear  load  of  thi»se  hoy:s  and  the  same 
were  accepted  and  paid  for  hy  the  defendant  at  the  time  they 
were  delivered,  clearly  evideneinj?  the  fact  that  the  parties  them- 
st^lves  understood  the  contract  to  mean  that  each  ear  load  was  to 
be  delivered  severally  and  separately,  and  that  upcm  delivery  of 
one  car  load  the  seller  was  entitled  to  receive,  and  the  buyer  was 
required  to  pay,  the  purchase  price  of  that  delivery  as  determ- 
ined by  the  weiffht  thereof. 

Courts  will  always  look  to  the  interpretation  placed  upon  a 
contract  by  the  parties  themselves  in  ^ivinjr  it  effect,  and  in  con- 
struing it  according  to  the  meaning  and  intents  of  the  parties 
thereto.  The  other  car  loads  were  each  tendered  at  different 
times  and  the  defendant  refused  to  receive  each  of  them.  One 
suit  was  brought  for  damages  upon  the  failure  to  accept  the 
second  car  load  and  pay  for  it,  and  a  recovery  w-as  had  and  the 
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judgment  therein  rendered  was  satisfied.    This  suit  is  for  dam- 
ages for  failure  to  take  the  third  car  and  pay  for  it. 

The  contention  of  defendant  in  error  is  that  there  having 
been  one  suit  for  breach  of  this  contract  and  a  satisfaction  of 
the  judgment  rendered  thereon,  another  suit  can  not  be  main- 
tained because  the  contract  is  entire,  and  if  he  is  right  as  to 
this  being  an  entire  contract  and  was  not  a  severable  contract, 
the  authorities  undoubtedly  support  his  claim  as  to  the  law  of 
this  case,  and  there  was  no  error  in  the  court  directing  a  ver- 
dict for  the  defendant.  We  think/ however,  that  this  case  comes 
fairly  and  fully  within  the  doctrine  announced  in  the  case  of 
Loamis  Campbell  Co.  v.  Eagle  Bank  of  Rochester,  10  Ohio  St., 
page  326.  In  that  case  there  was  a  written  contract  or  memoran- 
dum or  agreement  in  the  words  and  figures  following,  to-wit : 

**We  have  this  day  sold  Loomis  Compbell  &  Company,  one 
thousand  kegs,  25  pounds  net,  of  good  merchantable  blasting 
powder  at  $2.30  per  keg,  delivered  on  board  boat  at  Rochester. 
Their  note  at  six  months  from  shipment,  payable  in  New  York 
City.    Half  delivered  now  and  balance  in  June." 

This  contract  was  held  by  the  Supreme  Court  of  Ohio  as  a 
distinct  and  several  agreement,  and  not  as  one  entire  contract, 
and  upon  this  authority  we  hold  that  the  contract  herein  sued 
upon  was  severable,  and  that  this  action  would  lie  for  the 
refusal  to  accept  the  third  car  load  of  hogs  and  pay  for  the 
same,  notwithstanding  recovery  had  been  had  for  the  breach  of 
the  contract  in  refusing  to  accept  the  second  car  load  and  pay 
for  them  according  to  the  terms  of  the  contract  between  the 
parties. 

Entertaining  these  views  we  find  that  there  w^as  error  inter- 
vening in  the  trial  of  this  case  to  the  prejudice  of  plaintiff  in 
error,  in  that  the  common  pleas  court  directed  a  verdict  for  the 
defendant  in  error,  and  for  that  reason  the  judgment  of  said 
court  is  reversed. 

Exceptions  of  defendant  in  error  noted,  and  cause  remanded 
for  new  trial  and  further  proceedings  according  to  law. 

Columbus  Ewalt,  for  plaintiff  in  error. 

L,  C.  Stillwell  and  F.  V.  Owen,  for  defendant  in  error. 
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NEGLIGENCE  OF  A  SAVINGS  BANK  IN  PAYING  OUT 

A  DEPOSIT. 

[Circuit  Court  of  Cuyahoga  County.] 

The  Hough  Avenue  Savings  &  Banking  Company  v.  Jakol 

Andersson. 

Decided,  October  29,  1906. 

Banks  and  Banking — Deposit  in  Savings  Bank  Paid  Out  on  Forged 
Order — Negligence  in  Failing  to  Examine  Signature — Reasonable 
Rules  as  to  Payments  to  Depositors. 

A  savings  bank  which  has  paid  out  all  of  a  deposit  on  a  forged  order, 
accompanied  by  a  stolen  pass-book,  ^  is  liable  to  the  depositor  for 
the  amount  thus  paid  out,  if  the  forged  signature  varied  from  the 
real  signature  on  a  signature  card  and  the  bank  neglected  to 
compare  said  signatures. 

Winch,  J. ;  Marvin,  J.,  .concurs. 

In  this  case,  plaintiff  below,  who  is  defendant  in  error  in  this 
court,  brought  suit  to  recover  from  the  bank  the  amount  of  his 
savings  deposit  therein,  which  had  been  paid  by  the  bank  to 
a  person  who  had  stolen  the  defendant's  pass-book  and  presented 
it  to  the  bank  with  a  forged  order  for  the  payment  of  the  entire 
deposit  to  him. 

One  of  the  rules  of  the  bank,  as  regards  savings  deposits,  is  as 
follows : 

'Deposits  may  be  withdrawn  by  the  depositor  in  person,  or 
by  written  order;  but  in  either  case  the  pass-book  must  be  pre- 
sented, that  such  payments  may  be  duly  entered  therein.  As 
the  officers  of  the  company  may  be  unable  to  identify  every 
depositor,  the  company  will  not  be  responsible  for  loss  sustained 
where  a  depositor  has  not  given  notice  of  his  or  her  book  being 
.stolen  or  lost,  if  such  book  be  paid  in  whole  or  in  part,  on  pre- 
sentation. In  all  cases,  a  payment  upon  presentation  of  a  de- 
posit book  shall  be  a  discharge  to  the  company  for  the  amount 
so  paid." 

To  this  rule  the  depositor  had  assented  by  signing  a  signature 
eard  on  which  appeared  above  his  signature  the  following 
words : 
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**In  signing  this  card  I  hereby  agree  to  conform  to  and  abide 
by  the  by-laws,  rules  and  regulations  of  the  Hough  Avenue  Sav- 
ings &  Banking  Co.,  Cleveland,  governing  savings  depositors." 

The  depositor  signed  his  name  ** Jacob  Andersson,"  with 
two  **ss"  in  his  last  name.  The  forged  order  bore  the  name 
** Jacob  Anderson''  with  only  one  **s''  in  the  last  name. 

The  signature  card  of  the  depositor  was  on  file  at  the  bank 
when  the  order  was  presented,  but  the  teller  of  the  bank  did 
not  compare  the  signature  on  the  order  with  that  on  the  card. 

The  bank  contended  on  the  trial  it  w^as  relieved  of  liability  to 
the  depositor  by  reason  of  said  rule  or  by-law,  and  that  in  any 
event,  it  had  been  guilty  of  no  negligence  in  the  pajnnent  of 
said  order,  the  pass-book  being  presented  with  it  by  a  person 
known  to  it  by  reason  of  his  having  had  two  or  three  good  checks 
cashed  at  the  bank. 

The  rules  applicable  to  the  case  here  presented  are  well  stated 
in  2  Morse  on  Banking,  Section  620,  and  are  abundantly  sup- 
ported by  the  adjudicated  cases.    Says  Morse : 

*  *  The  regulations  of  a  savings  bank  for  withdrawing  deposits, 
if  properly  made  known  to  the  depositor,  are  part  of  the  contract 
between  him  and  the  bank.  They  are  intended  for  the  protec- 
tion of  bank  and  depositor  against  fraud  and  forgery. 

'*One  of  the  commonest  rules  is,  that  the  bank  book  must  be 
produced  in  order  to  draw  the  deposit,  and  that  production  of 
the  book  shall  be  authority  to  the  bank  to  pay  the  persoii  pro- 
ducing it.  This  is  regarded  as  a  reasonable  and  binding  regu- 
lation, and  if  the  bank  pay  to  one  having  the  book,  there  being 
no  circumstances  to  excite  suspicion  and  base  an  imputation  of 
negligence  on  the  part  of  the  bank,  the  payment  is  good. 

''But  the  bank  must  exercise  reasonable  care.  A  stipulation 
between  a  savings  bank  and  a  depositor  that  his  deposit  may  be 
paid  to  any  one  presenting  his  book,  does  not  relieve  the  bank 
from  the  duty  of  exercising  good  faith  and  reasonable  care.'' 

The  trial  judge  applied  the  law  thus  stated,  and  in  his  charge 
told  the  jury  that  there  was  but  one  issue  for  it  to  determine — if 
tliey  found  that  the  signature  to  the  order  was  forged  then 
they  must  decide: 

*'Was  the  defendant  company  negligent  and  careless,  and  did 
it  fail  to  exercise  due  care  and  caution  when  it  paid  out  the 
money?" 
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The  jury  determined  this  question  in  the  affirmative  and 
brousrht  in  a  verdict  for  the  plaintiff.  In  this  we  think  the 
jury  was  rie^ht.  It  appears  to  us  that  it  was  nepjlipjence  on  the 
part  of  the  bank  teller  to  pay  the  order  without  comparing:  the 
signature  thereon  with  the  depositor's  p:enuine  sij^nature  on 
the  card.  Had  he  done  so,  he  would  have  noticed  the  difference 
in  the  spelling  of  the  last  name.  This  should  have  aroused  his 
suspicions  and  doubtless  the  mistake  would  have  been  avoided. 

The  loss  in  this  case  properly  falls  upon  the  bank  by  reason 
of  its  negligence,  notwithstanding  its  rule,  which  we  hold  to  be 
a  reasonable  one.  We  have  examined  all  errors  complained  of, 
but  find  none  to  the  prejudice  of  the  plaintiff  in  error. 

Judgment  affirmed. 

White,  JohnwHy  McCasUn  &  Cannon ^  for  plaintiff  in  error. 

U.  J.  Nord,  for  defendant  in  error. 


OBEDIENCE  OF  A  SERVANT  TO  AN  ORDER  INVOLVING 

DANCER. 

[Circuit  Court  of  Hamilton  County.  1 

James  W.  Crockett  v.  John  II.  Michael. 

Decided,  December  19,  1900. 

Master  and  Servant — "Negligence — Servant  Injured  while  Executing  an 
Order  Involving  Danger — Liability  of  Master. 

Where  a  servant  is  injured  while  endeavoring  to  execute  an  order  in- 
volving obvious  danger  to  himself,  the  question  whether  or  not  he 
was  Justified  in  obeying  the  instructions  given  him  by  the  master 
is  one  which  should  be  left  to  the  Jury. 

The  plaintiff  while  employed  in  the  wacfon  factory  of  the 
defendant  was  directed  by  the  defendant,  in  person,  to  assist 
in  takinfj:  the  ** taps'*  or  burrs  from  the  axles  of  a  wa^ron  and 
raise  it  to  the  second  floor  on  the  elevator.  The  taps  were 
removed,  and  the  wasron  was  then  run  onto  the  elevator  which 
was  raised  by  a  rope  running:  over  pulleys.  When  five  or  six 
feet  high  one  of  the  wheels,  having?  no  tap  or  burr  to  hold  it  on, 
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came  oflf  and  fell  to  the  floor.  Plaintiff  was  struck  by  it  and 
his  leg  was  broken.  His  suit  was  for  damas;es,  based  on  the 
alleged  nej?li^ence  of  the  master.  The  trial  judge  granted  a 
motion  to  take  the  case  from  the  jury. 

Swing,  J. ;  Jelke,  J.,  and  Giffen,  J.,  concur. 

This  case  should  be  reversed  on  the  authority  of  The  Vo/n 
Duzen  Gas  &  Gasoline  Co.  v.  Schclies,  61  0.  S.,  298.  At  page 
309,  the  court  says; 

'*The  clear  result  of  the  best  considered  cases  is  that  when  an 
order  is  given  a  servant  by  his  superior  to  do  something  within 
his  employment,  apparently  dangerous,  and  in  obeying -he  is 
injured  from  the  culpable  fault  of  the  master,  he  may  recover, 
unless  obedience  to  the  order  involved  such  obvious  danger  that 
no  man  of  ordinary  prudence  would  obey  it;  and  this  is  a 
question  of  fact  for  the  jury  to  determine  under  proper  in- 
structions, and  not  of  law  for  the  court.'* 

It  was  certainly  negligence  of  the  master  to  order  the  taps 
taken  off  the  axles  before  elevating  the  wagon  as  shown  by 
the  evidence.  Whether  the  plaintiff  was  justified  in  executing 
the  order  of  Michael,  the  master,  with  a  knowledge  of  the 
obvious  danger,  was  a  fact  which  the  court  should  have  left 
to  the  jury. 

David  Davis f  for  the  plaintiff  in  error. 

Robertson  &  Buchwalter,  contra. 
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CERTIFICATE  OP  BENEFiaAL  INSURANCE. 

[Circuit  Court  of  Rosa  County.] 

The  Brotherhood  of  Railroad  Trainmen   v.  Jane  Taylor, 

Adminlstratrlx,  et  al. 

Decided,  December  8,  1906. 

Beneficial  Insurance — Certificates  of.  How  Construed — Rules  Ooverning 
Ordinary  Life  Insurance  not  Applicable — Classes  to  Whom  Cer- 
tificates Must  be  Paid — Certificates  made  Payable  to  Wife  whdi 
Secures  a  Divorce — Does  not  Lapse  or  Revert — But  is  Payable  to 
the  Administrator — Mutual  Benefit  Societies — fiections  3631,  et  seq. 

• 

On  February  23.  1901,  T  became  a  member  of  a  fraternal  beneficiary 
association  organized  under  Section  3631-11,  Revised  Statutes,  and 
secured  a  certificate  payable  at  his  death  to  Alice  B.  Taylor,  his 
wife,  if  living;  if  not,  to  his  executors  or  administrators  in  trust 
for  his  heirs  at  law.  Subsequently,  in  1903,  his  wife  secured  an 
absolute  divorce  and  was  restored  to  her  maiden  name.  On 
December  8,  1905,  T  died  intestate,  having  paid  all  assessments  up 
to  his  death  and  having  failed  to  designate  another  beneficiary. 
T  left  surviving  him  the  plaintiff,  who  was  his  mother  and  only 
heir  at  law^.  In  a  suit  to  recover  death  benefits  wherein  the  di- 
vorced wife,  the  administratrix,  and  the  association  each  claimed 
the  same — Held: 

1.  Certificates  issued  under  Sections  3631-11  et  seq.,  must  be  made  pay- 

able to  such  of  the  classes  named  therein;  any  other  designation 
is  invalid. 

2.  Having  secured  a  divorce  subsequent  to  the  issuance  of  the  certifi- 

cate, that  fact  precluded  her  from  recovering  benefits  as  wife  or 
beneficiary. 

o.  Under  the  laws  of  Ohio,  beneficiary  certificates  are  to  be  construed 
with  reference  to  the  status  of  the  beneficiary  at  the  time  of 
payment.  The  words  "Alice  B.  Taylor"  in  the  certificate  are  de- 
scriptio  personae  and  may  be  rejected  as  surplusage  and  the  cer- 
tificate is  construed  to  mean  that  if  there  be  no  wife  living,  the 
benefits  go  to  the  administratrix  in  trust  for  his  heirs. 

4.  Under  the  laws  of  this  state  as  well  as  by  the  construction  made  in 
prop.  "3"  hereof,  said  certificate  neither  lapses  nor  reverts  to  the 
association,  but  should  be  paid  to  the  administratrix. 

Jones,  J.  (orally) ;  Chkrrington,  J.,  aiul  Walters,  J.,  con- 
cur. 


18        CIRCUIT  COURT  REPORTS-NEW  SERIES. 

Brotherhood  R.  R.  Trainmen  v.  Taylor.     IVol.  XX,  N.  S. 

Heard  on  error  to  the  Court  of  Common  Pleas  of  Ross  County. 

This  ease  came  into  this  court  on  error  from  the  court  of 
common  pleas.  In  that  court  the  issues  were  decided  upon 
various  demurrers  to  the  pleadings.  The  facts  in  the  case  were 
not  in  dispute  but  were  all  admitted  by  several  demurrers. 
Briefly  stated,  the  facts  are  these: 

On  February  18,  1901,  William  Taylor  became  a  member  of 
the  Brotherhood  of  Railroad  Trainmen,  a  beneficial  organization 
organized  under  the  laws  of  this  state.  At  that  time  he  was 
married  to  Alice  B.  Taylor,  and  he  obtained  a  benefit  certificate 
payable  at  his  death  to  Alice  B.  Taylor,  his  wife,  if  living,  if 
not,  then  to  his  executors  or  administrators  in  trust  for  his 
heirs  at  law.  Subsequently,  in  the  year  1903,  his  wife  secured 
an  absolute  divorce  and  was  restored  to  her  maiden  name.  Tay- 
lor, however,  continued  to  pay  his  assessments  and  paid  the 
same  up  until  his  death,  which  occurred  on  December  8,  1905. 
He  left  surviving  him  the  plaintiff  in  this  case,  Jane  Taylor,  who 
was  his  mother  and  his  only  heir  at  law.  A,t  no  time  did  he 
make  any  other  substitution  or  designation  of  the  beneficiary 
other  than  the  original  one  he  designated  when  the  certificate 
was  issued  to  him. 

Three  claimants  to  the  fund  appear,  each  of  whom  claims 
the  death  benefit.  The  petitioner,  who  is  the  administratrix, 
his  mother,  Jane  Taylor,  is  one  of  the  claimants  who  has  filed 
her  petition  claiming  the  fund  in  trust  for  herself  as  the  sole 
heir  at  law.  By  the  answer  and  cross-petition,  Alice  B.  Taylor, 
the  divorced  wife,  also  claims  the  death  benefit  and  by  answer 
the  association  itself  claims  the  death  benefit  by  reason  of  the 
fact  that  the  certificate  is  said  to  have  lapsed  or  reverted  to 
the  association  under  one  of  the  clauses  of  the  constitution. 
The  brotherhood  and  the  plaintiff  each  demurred  to  the  answer 
and  isross-petition  of  Alice  B.  Taylor,  and  the  plaintiff  de- 
murred to  the  answer  of  the  brotherhood.  The  court  of  common 
pleas  sustained  each  of  these  demurrers.  The  question  before 
this  court  is  whether  the  action  of  the  court  of  common  pleas  is 
right  in  that  regard.  In  so  far  as  the  determination  of  the 
questions  in  this  case  are  concerned,  I  will  briefly  give  so  raucl] 
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of  the  sections  of  the  constitution  of  the  order  as  are  necessary 
to  determine  the  questions  at  issue. 

Section  65  provides  that  all  beneficial  certificates  are  to  be 
interpreted  and  construed  in  accordance  with  the  laws  of  this 
state. 

Section  62  provides  that  all  transfers  of  beneficiary  cer- 
tificates shall  be  made  upon  the  books  of  the  grand  lodge,  under 
the  direction  of  the  grand  secretary  and  treasurer,  and  any  and 
all  transfers  made  in  any  other  manner  shall  be  null  and  void. 
Any  member  desiring  to  transfer  his  beneficiary  certificate,  shall 
fill  out  the  printed  transfer  on  the  certificate  and  sign  his  name 
thereto,  and  send  the  same  to  the  grand  secretary  and  treasurer, 
through  the  secretary  of  his  lodge.  It  shall  be  the  duty  of  the 
grand  secretary  and  treasurer,  immediately  upon  its  receipt, 
to  certify  to  such  transfer  in  the  form  provided  therefor  in 
the  certificate,  and  until  so  certified  by  the  grand  secretary 
and  treasurer  the  transfer  will  not  be  complete. 

Section  63  provides  that  payment  of  death  benefits  shall  only 
be  made,  or  certificates  transferred,  to  the  family,  heirs,  blood 
relations,  affianced  wife  of,  or  to  persons  dependent  upon  the 
member,  and  in  case  the  member  makes  an  unlawful  designation 
in  violation  of  this  section,  the  benefits  of  his  certificate  shall 
revert  and  belong  to  this  brotherhood. 

Sections  66  and  67  provide  that  upon  the  death  of  a  brother 
in  good  standing,  the  person  or  persons  named  in  the  beneficiary 
certificate  of  the  deceased  brother,  if  living,  shall  be  entitled 
to  the  benefits  except  as  otherwise  provided  in  Sections  62  and 
63. 

In  the  determination  of  this  case  it  may  be  said  at  the  outset 
that  the  various  rules  of  law  applicable  to  ordinary  life  insure 
ance  cases  do  not  apply  in  this  case  for  the  reason  that  under 
Section  3631-11  it  is  provided  that  such  associations  shall  be 
exempted  from  provisions  of  the  insurance  laws  of  this  state 
and  no  law  hereafter  passed  shall  apply  to  them  unless  they  be 
expressly  designated  therein.  It  has  been  decided  by  two  other 
authorities  in  the  state  of  Ohio  that  the  ordinary  rules  of 
constrtictiop  wd  iRt^rpretation  applying  to  ordinary  ]\te  iw- 
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siirance  companies    do  not  apply  here.     State  v.  P,,  C  &  St. 
L.  Ry.,  68  0.  S.,  9 ;  State  v.  Vorijs,  69  0.  S.,  65,  68. 

In  ordinary  life  insurance  companies  it  is  well  known  that 
policies  issued  in  that  class  of  companies  confer  upon  the  bene- 
ficiaries a  vested  interest  and  that  a  member  can  not  transfer 
or  interfere  in  any  wise  with  that  vested  interest  without  the 
consent  of  the  beneficiary,  but  the  entire  weiorht  of  authority 
is  that  in  these  beneficial  associations,  when  the  policy  issues 
to  the   beneficiary,   there   is   no   vested   interest   and   that   the 
member  at  any  time  may  chans^e  his  beneficiary  or  make  a  new 
substitution  without  the  consent  of  the  beneficiary  named.     So 
that  in  determining  this  question  we  think  that  the  principle  may 
be  gathered  from  Section  3631-11  of  the  Revised  Statutes.    That 
section  provides  that  payments  of  death  benefits  shall  be  to  the 
families,  heirs,  relatives  by  blood,  affianced  wife  of,  or  to  per- 
sons dependent  upon  the  member.     The  certificate  in  question, 
as  will  be  noticed,  was  made  payable  to  Alice  B.  Taj'lor,  his 
wife,  if  living,  and  if  not  living,  it  was  to  be  paid  to  the  ad- 
ministratrix in  trust  for  the  heirs  of  the  member.     The  main 
question  here  is  whether  or  not  this  certificate  shall  be  construed 
according  to  its  terms. at  the  date  of  issue  or  whether  we  shall 
construe   this  policy,   and   change   in   effect   its  character   and 
meaning,  by  construing  it   as  of  the  date  of  the  payment  of  the 
benefits.    For  if  it  be  construed  as  at  the  date  of  issue,  Alice  B. 
Taylor  was  then  his  wife  and  under  the  contract  terms  of  the 
certificate  should  be  paid.     And  if  it  should  be  construed  to 
take  effect  at  the  date  of  payment  and  to  take  effect  only  to  one 
of  the  persons  named  in  this  section  of  the  statute,  then  it  is 
very  evident  that  Alice  B.  Taylor  can  not  take,  although  the 
certificate  in  express  terms  provides  that  she  may,  and  therein 
lies,  we  think,  the  great  or  seeming  confiict  of  authority  of  the 
various  cases  that  have  been  cited  to  us  upon  both  sides  of  this 
question.    It  is  our  opinion  that  when  the  statutes  of  Ohio  pro- 
vided that  payment  of  death  benefits  shall  be  to  one  of  the 
class  named,  that  this  certificate  should  be*  construed  as  of  the 
time  of  pa//mc;i<  and  payable  only  at  that  time  to  one  of  the 
classes  named  in  the  statute,  if  there  be  any  such.     In  Tyler  v. 
Odd  Fdloivs    Nut.  IL  Asso.,  145  Mass.,  136,  it  was  held  that  a 
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wife,  by  obtaining?  a  divorce,  lost  her  rights  under  the  designa- 
tion and  that  the  attempted  designation  in  that  case  to  the  sister 
was  invalid  and  that  the  son  was  entitled  to  the  fund.  It  does 
not  seem  from  the  reading  of  this  case  that  the  statutes  of  Massa- 
chusetts controlled  in  any  wise  the  determination  of  this  case, 
but  it  was  based  upon  the  wording  of  one  of  the  sections  of 
the  by-laws  of  the  order.  The  judge  in  deciding  the  case, 
however,  says: 

'*  Assuming  then,  but  not  deciding,  that  the  validity  of  a 
designation  is  to  be  determined-  at  the  outset,  with  reference  to 
the  relation  then  existing  between  the  member  and  his  bene- 
fieiarA%  we  think,  to  make  it  available  after  his  death,  there 
must  then  be  a  relation  to  the  deceased  such  as  is  contemplated 
by  the  agreement  of  association  and  the  by-laws  relating  to 
payment. ' ' 

As  I  say,  this  was  not  based  upon  any  constitutional  require- 
ment of  payment,  but  upon  the  requirement  of  the  by-laws  of 
the  association,  that  payment  at  death  be  paid  under  the  provi- 
sions of  its  constitution.  In  the  case  of  Schmifield  v.  Turner, 
75  Tex.,  324,  the  second  proposition  of  the  syllabus  is  that  a 
divorced  wife  is  entitled  to  no  share  of  the  benefit  fund  which, 
by  the  rules  of  the  association,  goes  to  the  member's  heirs,  no 
beneficiary  having  been  appointed  by  it.  Judge  Henry  uses  the 
following  language  in  the  opinion : 

**What  the  policy  of  the  law  forbids  to  be  done  must  be 
treated  by  courts,  when  administering  the  law,  as  never  having 
been  done.   *    *    ♦ 

**Upon  the  death  of  the  member  the  beneficial  interest  vested 
in  his  heirs.  When  the  person  designated  to  receive  the  insur- 
ance is  held  by  the  law  incapable  of  taking  it  for  his  own  use, 
on  grounds  of  public  policy,  it  will  be  entirely  consistent  with 
the  manifest  purposes  of  the  order  to  make  the  same  dis- 
position of  the  money  that  would  have  been  made  if  he  had 
been  dead." 

One  of  the  strongest  cases  in  support  of  the  conclusion  which 
we  have  arrived  at,  probably  is  the  case  of  Order  of  Ky.  Con- 
ductors V.  Koster,  55  Mo.  App.,  186,  but  I  will  read  only  from 
the  syllabus  in  this  case : 


22         CIRCUIT  COURT  REPORTS-NEW  SERIES. 

Brotherhood  R.  R.  Trainmen  v.  Taylor.     [Vol.  IX,  N.  S. 

**1.  A  benefit  certificato  differs  from  an  ordinary  policy  of 
life  insurance,  in  that  it  speaks  with  reference  to  the  conditions 
existing  at  the  death  of  the  member  whose  life  has  been  insured 
by  it. 

**2.  Accordingly,  when  the  status  of  the  beneficiary  under 
such  certificate  is  the  mean,  if  not  the  sole,  inducement  to  the 
insurance,  •  •  *  as  where  the  certificate  is  in  favor  of  the  wife 
of  the  insured  and  she  is  designated  mainly  by  that  relationship 
•  •  •  the  rights  of  such  beneficiary  lapse,  if  that  status  does 
not  exist  at  the  time  of  the  death  of  the  insured. 

**3.  And  when  the  laws  of  the  benefit  society  stipulate  that 
the  beneficiary  must  have  an  insurable  interest  in  the  life  of  the 
insured  member  that  interest  must  exist  at  the  death  of  such 
member.  Accordingly,  a  divorced  wife  who  remarried,  and 
moreover,  has  no  living  issue  by  the  insured  member,  is  not, 
under  such  laws,  entitled  to  the  benefit.*' 

Now,  in  this  state  especially,  we  think  that  these  cases  are 
applicable  to  the  case  that  we  have  at  hand  but,  if  anything, 
Ohio  has  a  more  stringent  law  upon  that  subject.  The  majority 
of  these  cases  are  based  simply  upon  the  constitution  of  the 
various  orders,  whose  evident  policy  is,  in  each  case,  to  give  the 
death  benefits  of  the  deceased  member  to  some  member  of  the 
family  or  blood  relative  or  other  person  who  is  dependent  upon 
him,  but  here,  in  addition  to  the  language  employed  in  Section 
63  of  the  constitution  of  this  order,  we  have  a  provision  of 
statute  that  payment  of  death  benefits  shall  be  to  the  families, 
heirs,  blood  relations,  aflBanced  wife  of,  or  person  dependent 
upon  the  member.  That  was  the  purpose  of  the  organization  of 
beneficial  associations  of  this  character.  The  persons  who  be- 
come members  of  the  order  are  usually  men  of  limited  means 
who  contribute  from  their  earnings  for  the  purpose  of  keeping 
up  these  certificates  and  who  expect  either,  during  life,  payment 
for  some  physical  disability,  or,  in  case  they  die,  that  the  benefit 
of  the  fund  to  which  they  have  contributed  shall  be  paid  to  some 
person  dependent  upon  them.  That  was  the  purpose  for  which 
this  provision  was  placed  in  this  statute.  In  some  other  states 
no  provision  is  made  for  this,  but  are  usually  found,  as  we 
have  stated,  in  the  constitution  of  the  order.  To  the  same  effect 
is  1  Bacon  on  Benefit  Societies,  Section  253;  Lister  v.  Lister,  72 
Mo.  App.,  99.    Now,  then,  we  have  come  to  the  conclusion  that 
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if  a  member  of  a  beneficial  organization  of  this  character  at- 
tempts to  make  any  kind  of  a  designation  to  any  person  other 
than  to  the  class  mentioned  in  Section  3631-11,  that  such  desig- 
nation would  be  invalid  and  he  has  no  power  to  make  it,  for 
the  reason  that  I  have  stated,  that  that  section  requires  that 
payment  shall  be  made  to  the  class  mentioned.  Since  this  cer- 
tificate was  issued  and  this  organization  was  formed  this  sec- 
tion has  been  changed  to  some  extent,  but  that  change  has  not 
touched  the  spirit  of  the  section,  and  it  now  provides  that  pay- 
ment shall  be  confined  to  this  class,  but  it  has  added  one  other' 
subject  to  the  class,  viz. :  those  related  by  marriage  or  adoption. 
That  is  the  only  change  made  in  the  statute  since  this  certificate 
was  issued.  In  support  of  the  proposition  that  it  is  impossible 
for  a  member  to  name  any  person  as  beneficiary  except  as  pro- 
vided in  this  statute :  National  MiiUutl  Aid  Assn,  v.  Oonser,  43 
0.  S.,  1;  State,  ex  rel  Atty.-Ocn,,  v.  Peoples'  Mutual  Benefit 
Assn.,  42  O.  S.,  579. 

In  the  latter  case  the  first  proposition  of  the  syllabus  is  as 
follows  and  is  very  pertinent  to  the  case  at  bar. 

**  Associations  organized  under  the  provisions  of  the  law  em- 
bodied in  the  Revised  Statutes,  Section  3630,  *for  the  mutual  pro- 
tection and  relief  of  its  members,  and  for  the  ppyment  of  stipu- 
lated sums  of  money  to  the  families  or  heirs  of  deceased  meni- 
bers/  are  not  authorized  to  issue  certificates  of  membership 
payable  to  the  named  beneficiary  or  'assigns,'  nor  payable  in 
case  of  death  to  others  than  the  family  or  heirs  of  the  insured 
member." 

It  would  seem  that  the  policy  and  spirit  of  this  statute  re- 
lating to  these  associations  would  be  perverted  if  the  members 
would  be  allowed  to  make  what  would  originally  be  a  valid  des- 
ignation to  his  wife,  and  that  she  should  thereafter  change  her 
status,  and  become  a  divorced  wife,  and  it  would  be  doing 
indirectly  what  the  policy  of  the  law  prohibits.  The  law  pro- 
vides only  for  the  status  of  the  beneficiary  at  the  time  the 
death  benefits  should  be  paid  and  we  do  not  think  that  any  of 
the  cases  cited  by  counsel  upon  the  other  side  are  in  conflict  with 
that  clause,  unless  it  be  possibly  one  or  two,  and  those  are  based 
upon  a  state  of  facts  which  are  not  controlled  by  the  laws  of  the 
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states  in  which  they  were  decided  but  rather  by  the  constitution 
or  by-law  provisions  of  the  order.  The  cases  cited  by  the  counsel 
who  contends  that  Alice  was  entitled  to  this  benefit  fall  within 
two  classes. 

First,  they  are  that  class  of  ordinary  life  insurance  cases 
where  the  rules  of  ordinary  insurance  companies,  such  as  found 
in  63  0.  S.,  77,  govern,  because  there  is  a  vested  interest  there, 
and  which  do  not  apply  in  this  case,  and  furthermore,  they  do 
not  apply  because  of  the  language  of  Section  3631-11,  which 
limits  the  time  of  payment.  And  so,  also,  is  the  case  of  Com. 
Mut.  Life  Insurance  Co.  v.  Schaefer,  94  U.  S.,  page  457.  That 
is  also  a  case  in  which  recovery  is  sought  against  an  ordinary 
life  insurance  company. 

Second,  all  the  other  cases  are  in  the  class  where  it  appears 
from  the  opinion,  that  no  statute  controls  and  where  the  con- 
tract or  certificate  itself  provides  that  the  payment  to  the 
beneficiary  shall  be  construed  to  be  as  of  the  date  of  issue  of 
the  policy  and  not  of  the  date  of  the  d^ath.  Brown  v.  Grand 
Lodge  A.  0.  U.  W.,  57  Atl,  176. 

There  it  docs  not  appear  there  was  any  statutory  provisions 
controlling  the  case,  but  in  the  third  proposition  of  the  syllabus 
ihis  is  found: 

**The  by-laws  of  a  beneficial  association  provided  that  the 
beneficiary  might  be  either  a  member  of  the  family  of  the  in- 
sured, or  one  related  to  him  by  blood,  or  one  dependent  upon 
him,  but  did  not  require  that  such  beneficiary,  at  the  time  of 
the  death  of  the  insured,  should  belong  to  one  of  such  classes." 

We  think  here,  if  the  Ohio  statute  means  anything,  that  it 
requires  the  status  to  be  fixed  at  the  time  of  the  death;  but, 
supra,  the  judge  says: 

**It  should  be  observed,  and  it  is  important  to  keep  in  view 
the  fact,  that  the  laws  of  this  association  do  not  require  the 
beneficiary  to  belong  to  one  of  the  specified  classes  at  the  death 
of  the  member,  when  the  rights  of  the  beneficiary  become 
vested. ' ' 

To  the  same  effect  is  the  case  of  Ameriean  Legion  of  Honor 
V.  Smith,  45  N.  J.  Eq.,  466.    There  the  divorce  was  a  divorce 
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a  ihcro  et  mcnsa.  It  was  not  an  absolute  divorce  from  matri- 
mony, and  the  court  there  h?ld  that  the  divorced  wife  had  a 
rijrht  to  the  benefit  becau*:'  her  property  rights  were  not 
destroyed.  She  had  all  the  rijjhts  of  a  wife  and  therefore  that 
ease  is  not  applicable. 

In  the  Colorado  case  of  Ovnhiscr  v.  Overhiscr,  59  Pac,  75, 
it  does  not  appear  there  that  any  statute  governed  but  that  the 
by-laws  governed  there  at  the  time  of  issue.  On  page  78  of  that 
case  you  will  find  this  language  of  the  judge  delivering  the 
opinion : 

**In  some  of  these  voluntary  associations,  similar  in  char- 
acter to  this,  it  is  provided  that,  in  case  the  beneficiary  named 
in  the  certificate  shall  die  or  become  incapacitated  to  take,  then, 
in  either  event,  the  fund  shall  go  to  certain  other  parties  or 
heirs.  There  is  not  claimed  to  be  any  such  provision  in  the 
by-laws  of  this  association.  Again,  in  some,  it  is  provided  that 
no  benefits  shall  be  paid  to  any  person  unless  such  person  comes 
within  one  of  certain  classes.  There  is  no  such  provision  here. 
In  others,  the  statute  laws  of  the  jurisdiction,  under  which  they 
are  organized  or  operate,  regulate  the  distribution  of  the  fund, 
or  impose  restrictions  upon  the  society  in  respect  thereto.  This 
is  not  the  case  here.  The  only  requirement  in  this  case,  and 
that  by  the  laws  of  the  association,  is  that  no  certificate  shall 
issue  unless  the  beneficiary  be  named,  and  that  such  beneficiary 
be  within  one  of  certain  classes.  It  will  be  seen  at  a  glance 
that  there  is  a  wide  distinction  between  a  requirement  that  a 
certificate  shall  issue  to  only  one  of  a  certain  class  of  persons, 
and  one  that  payment  can  be  made  only  to  one  of  a  certain 
class.'' 

James  v.  Supreme  Council  of  the  Royal  Arcanum.  130  Fed., 
1014,  was  a  case  in  which  one,  though  not  a  legal  wife  (the 
member  had  a  legal  wife  living  and  had  committed  bigamy  and 
married  another),  in  good  faith  believed  that  she  was  his  wife 
and  had  children  by  him  who  were  supported  by  him.  The  mem- 
ber died  and  the  court  held  that  under  the  provisions  of  the 
statute  that  any  person  dependent  upon  the  deceased  member 
shall  receive  payment  of  death  benefits,  the  plaintiff  could 
recover  as  one  of  the  persons  dependent. 

In  the  case  of  Courtois  ct  al  v.  Grand  Lodge  of  A.  0.  U.  W. 
of  California  et  al,  67  Pac.  Reporter,  970,  from  the  reading  of 
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that  case  it  does  not  appear  that  there  were  any  state  laws 
controlling  the  disposition  of  the  fund  or  the  payment  of  the 
fund  at  the  death  of  the  member.  I  read  from  the  opinion  of 
Judge  Haynes: 

'*The  evident  policy  of  the  order  is  that  the  beneficiary 
named  in  the  certificate  when  it  issues  shall  be  at  that  time  of 
the  class  designated  in  said  by-law,  but  beyond  that  it  reserves 
no  control,  and  makes  no  provision  by  which  it  may  make  or 
compel  a  new  designation  of  a  beneficiary,  or  by  which  it  may 
itself  appoint  a  beneficiary  or  cancel  the  certificate.*' 

No  statute  controlling,  the  by-laws  controlling  only,  in  as 
far  as  it  appears  from  the  opinion,  it  was  the  policy  to  make 
the  certificate  control  onlv  at  the  time  of  issue.  So  that  we 
have  come  to  the  conclusion  that  Alice,  the  divorced  wife,  has 
no  right  to  the  death  benefits  in  question. 

The  question  then  arises  whether  or  not,  under  the  provision 
of  the  constitution,  Section  63,  this  certificate  has  lapsed  or 
reverted  to  the  society  itself.  That  provision  provides  in  case 
the  member  makes  an  unlawful  designation  in  violation  of  this 
section  the  benefits  shall  revert  and  belong  to  the  brotherhood. 

In  the  first  place  the  member  did  not  make  an  unlawful 
designation.  When  the  designation  was  made  it  was  3  lawful 
one.  There  was  no  act  upon  the  part  of  the  member  making  an 
unlawful  designation.  However,  under  our  view  of  the  case, 
even  if  the  member  had  made  an  unlawful  designation  and 
there  were  certain  members  of  the  family  dependent  upon  him 
under  Section  3631-11,  then  the  proceeds  would  yet  go  to 
the  one  of  the  class  therein  named.  It  is  said  by  some  of  the 
text-books,  viz..  Bacon  on  Benefit  Societies  and  Life  Insurance, 
Section  243a,  that  in  cases  of  this  character  when  there  is  a 
statute  controlling  and  there  is  a  lapse  of  the  designation  that 
the  benefit  generally  will  not  revert  to  the  society,  but,  as  a 
matter  of  fact,  a  trust  accrues  in  favor  of  the  classes  named 
in  the  statute.  This  certificate  provides  as  follows:  **That  at 
the  death  of  the  member  the  death  benefits  shall  be  paid  to 
Alice  B.  Taylor,  his  wife,  if  living,  if  not,  to  the  executors 
or  administrators  in  trust  for  his  heirs  at  law.*'  We  think 
that  in  the  construction  of  the  contract  here  the  words  **  Alice 
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B.  Taylor"  should  be  taken  as  descriptio  pcrsonac,  as  desip:nat- 
rng  merely  her  status  at  the  time  of  issue  and  for  the  purpose 
of  construing  the  contract  should  be  treated  as  surplusage; 
if  that  be  the  ease,  this  certificate  would  read  that  the  death 
benefits  should  be  paid  to  his  wife,  if  living;  if  there  was  no 
living  wife,  then  to  the  administrator  in  trust,  and  we  are 
supported  in  this  conclusion  by  the  language  of  the  judge  in  a  55 
Mo.  App.  case,  supra,  when  he  says  in  the  course  of  his  opinion : 

**The  rule  of  law  of  insurance,  that,  if  one  have  an  insurable 
interest  at  the  date  of  the  policy,  the  policy  is  not  vitiated  by 
termination  of  that  interest,  does  not  apply  in  a  case  like  this. 
This  act  is  testamentary  in  its  character  in  the  respect  that  it 
speaks  at  the  death  of  the  member.  As  long  as  the  lady  who  is 
now  Mrs.  Lally,  filled  the  description  given  in  the  certificate, 
she  was  under  its  protection,  but,  when  she  ceased  to  fill  that 
description,  her  interest  in  the  certificate  ceased.  On  the  death 
of  H.  A.  Koster,  the  certificate,  speaking  for  the  first  time, 
called  for  his  wife  and  there  was  none  to  answer.*' 

And  to  the  same  effect,  we  think,  is  the  text  in  Joyce  on 
Insurance,  Section  818,  where  he  says: 

**The  effect  of  divorce  seems  to  be  to  terminate  the  relation 
of  'wife'  under  a  mutual  benefit  certificate,  so  that  if  a  wife  is 
designated  and  she  obtains  a  divorce,  she  loses  her  right  to 
claim  any  part  of  the  fund.  This  rule  rests  on  the  ground  that 
the  status  of  the  beneficiary,  being  the  sole  inducement  for 
the  insurance,  the  object  of  the  benefit  is  and  always  remains 
in  the  person  filling  that  particular  status,  and  the  name,  when 
given,  is  a  mere  descriptive  designation.  And  this  rule  has 
been  supported  where  the  payment  is  to  the  *  heirs  or  members 
of  his  family.'  " 

So  that,  in  view  of  the  authorities  cited,  and  especially  of  the 
limitation  placed  upon  these  contracts  by  the  statute  of  Ohio 
above  referred  to,  we  think  that  neither  the  divorced  wife  nor 
the  association  itself  is  entitled  to  the  benefits  arising  from  this 
certificate,  but  that  they  accrue  to  the  administratrix  in  trust 
for  the  heirs  at  law. 

E,  Jay  Pinny,  for  plaintiff  in  error,  the  Brotherhood. 

W.  Z>.  Yaple,  for  defendant  in  error,  Jane  Taylor,  Admx. 

W.  W.  Boulger,  for  Alice  B.  Taylor. 
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QUESTIONS  GROWING  OUT  OF  A  RAILWAY  CROSSING 

ACCIDENT. 

[Circuit  Court  of  Huron  County.] 

Wheeling  &  Lake  Erie  Railway  v.  Parker,  Administrator. 

Decided,  1906. 

Negligence — Accident  at  a  Grade  Crossing — View  Obstructed  by  Cars — 
Evidence  as  to  of  Decedent  on  Former  Occasions — Evidence  as  to 
Earning  Capacity,  Nature  of  Injuries,  Speed  of  the  Locomotive, 
Failure  to  Look  and  Listen — Conduct  of  Decedent  after  Getting 
upon  the  Track — Qualifications  of  Jurors — Allowance  of  Peremp- 
tory Challenges  after  Waiver  of  Right — Custom  and  Usage — Private 
Records — Experiments  in  Presence  of  Jury  out  of  Court-— Crossing 
Signals — Charge  of  Court — Words  and  Phrases, 

1.  Mistaken  ideas  of  a  juror  as  to  the  effect  of  contributory  negligence 

upon  the  liability  of  a  defendant  railway  company,  do  not  dis- 
qualify him  from  serving  as  a  juror  if  he  evinces  an  intention, 
when  the  true  rule  is  stated  to  him,  of  regarding  it  in  rendering 
his  verdict. 

2.  The  temporary  passing  of  the  jury  and  waiver  of  the  right  to  per- 

emptory challenges  by  counsel  for  a  plaintiff,  does  not  deprive  him 
of  the  right  of  exercising  such  challenges  after  challenges  for 
cause  by  the  defendant,  provided  no  injustice  will  result  to  the 
defendant. 

3.  In  an  action  for  damages  on  account  of  the  striking  of  the  decedent 

by  a  locomotive  at  a  grade  crossing,  testimony  is  competent  as  to 
the  presence  of  a  side-track  with  cars  standing  upon  it,  which  to 
some  degree  obstructed  the  view  of  the  decedent  as  he  approached 
the  crossing;  and  records  of  the  railroad  company  showing  the 
presence  of  such  cars  is  competent,  although  not  produced  by  the 
party  who  made  the  records. 

4.  Evidence  that  the  decedent  was  familiar  with  the  crossing  is  com- 

petent, but  evidence  tending  to  show  that  he  was  guilty  of  negli- 
gence at  the  same  crossing  on  previous  occasions  is  incompetent. 

5.  The  fact  that  the  home  of  the  decedent  was  mortgaged  is  incom- 

petent where  offered  in  derogation  of  his  earning  capacity;  the 
value  of  his  business  as  a  fire  insurance  agent  is  competent,  as  is 

also  testimony  by  his  wife  as  to  his  affability  and  other  personal 
characteristics  of  assistance  to  him  in  securing  business. 
C.  Evidence  by  physicians  as  to  the  nature  of  the  injuries  inflicted  is 
competent  in  so  far  as  it  may  tend  to  show  the  speed  of  the  loco- 
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motive,  but  is  not  competent  for  the  purpose  of  exciting  sympatliy 
or  inflaming  the  minds  of  the  jury. 

7.  Whether  running  a  locomotive  at  a  given   rate  of  speed  across  a 

street  in  a  populous  locality  is  negligence  is  a  question  for  the 
jury  under  the  evidence  as  to  the  circumstances  surrounding  the 
case;  and  so  also  the  question  of  proper  care  in  the  matter  of 
looking  and  listening  on  the  part  of  one  crossing  a  railway-  track 
at  grade. 

8.  The  statutory  requirement  as  to  signals  at  a  crossing  is  not  ex- 

clusive, but  failure  to  use  ordinary  care  in  the  matter  of  warning 
signals  renders  the  company  liable,  as  does  also  failure  on  the 
part  of  the  engineer  and  fireman  to  use  ordinary  care  in  keeping 
a  lookout. 

9.  The  refusal  of  the  court  to  allow  an  experiment  to  be  made  outside 

of  the  court  in  the  presence  of  the  jury,  but  without  the  consent 
of  both  parties,  is  not  error. 

A.  V.  Andrews  and  W.  R,  Prun^r,  for  defendant  in  error : 

As  to  the  duty  of  a  railroad  company  to  maintain  a  flaprman 
or  pates  and  a  prateman  at  a  crossing?  at  prrade  in  a  populous 
locality.  Clev.,  C,  C.  &  I.  Ry.  v.  Schneider,  45  Ohio  St.,  678; 
Pennsylvania  Ry.  v.  Matthews,  36  N.  J  Law,  531;  New  York, 
C.  &  St.  L.  Ry.  V.  Swartmt,  14  C.  C,  582. 

Not  contributory  nepflipence  to  approach  a  railway  crossing 
in  a  city  with  a  horse  at  a  trot.  Clev.,  C,  C.  &  I.  Ry,  v. 
Schneider,  45  Ohio  St.,  678;  Cleveland,  C.  &  I.  Ry.  v.  Rei^s, 
13  C.  C,  405;  Bolt.  &  0.  Ry.  v.  Whitacre,  35  Ohio  St.,  627. 

Duty  of  one  about  to  pass  over  a  railroad  crossing  at  grade 
to  use  his  faculties  for  the  purpose  of  avoiding  danger.  Clev., 
C.  &  C,  Ry.  V.  Crawford,  24  Ohio  St.,  631;  Clev.,  C,  C.  & 
I.  Ry.  V.  Elliott,  28  Ohio  St.,  340;  Pennsylvania  Co.  v. 
Rathgeb,  32  Ohio  St.,  66;  Bait.  &  0.  Ry.  v.  Whitacre,  35 
Ohio  St.,  627 ;  Cleve.  Term..  &  Vol.  Ry.  v.  Heiman,  16.  C.  C, 
487;  Lake  Shore  &  M.  S.  Ry.  v.  Schad.-.,  15  C.  C,  424;  New 
York,  C.  &  St.  L.  Ry.  v.  Swartout,  14  C.  C,  582. 

Plaintiff  in  an  action  for  damages  sustained  at  a  railway 
crossing  need  not  show  that  he  stopped,  looked  and  listened, 
in  order  to  free  him  from  contributory  negligence.  Bait.  & 
0.  Ry.  V.  Van  Horn,  21  C.  C,  327;  Pennsylvania  Co.  v.  Morel, 
40  Ohio  St.,  338;  Clov.,  C,  C.  &  I.  Ry.  v.  Schneider,  45  Ohio 
St.,  678;  Schweinfurth  v.  Railway,  60  Ohio  St.,  215. 
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More  than  compliance  with  statutory  requirements  may  be 
necessary  to  avoid  liability.  Elliott,  Railroads,  Sections  1114, 
1155,  1156,  1157,  1158,  1159;  Clev.,  C,  C.  &  I.  Ry,  v.  Schneider, 
45  Ohio  St.,  678;  Bakjor  v.  Pe7idergast,  32  Ohio  St.,  494;  Grand 
Trunk  Ry.  v.  Ives,  144  U.  S.,  408  (12  Sup.  Ct.  Rep.,  679;  38 
L.  Ed.,  485). 

Speed  of  trains  at  crossings.  Elliott,  Railroads,  Sections 
1160,  1161;  Clev.,  C,  C.  &  L  Ry.  v.  Schneider,  45  Ohio  St., 
678. 

Opinions  of  non-professionals  as  to  the  rate  of  speed  of  a 
train.  Bait,  cfc  0.  Ry.  v.  Stdtz,  18  C.  C,  93;  Bolt.  &  0.  By. 
V.  Schiiltz,  43  Ohio  St.,  270;  Shelby  (Vih)  v.  Clagett,  46  Ohio 
St.,  549;  Clev.,  C.  &  C.  Ry.  v.  Crawford,  24  Ohio  St.,  631; 
Bolt.  &  0.  Ry.  V.  Vam.  Horn,  21  C.  C,  337. 

Wn^DMAN,  J.;  Haynes,  J.,  and  Parker,  J.,  concur. 

Error  to  Huron  Common  Pleas  Court. 

The  case  of  the  Wheeling  &  Lake  Erie  Railroad  Company 
against  George  C.  Parker,  administrator  of  the  estate  of  Samuel 
F.  Newman,  deceased,  is  one  in  which  a  most  marked  feature 
is  the  voluminous  record.  It  is  very  apparent  that  this  case 
was  hotly  contested  by  the  company  and  zealously  pressed  by 
the  plaintiiBf. 

There  are  a  large  number  of  exceptions,  amounting  in  all 
to  265.  We  have  gone  over  them  and  have  examined  everything 
in  the  record  connected  with  them  so  as  to  satisfy  ourselves 
as  to  what  the  result  was  or  should  have  been,  but  I  will  touch 
only  on  some  of  the  more  important  points. 

It  appears  that  on  October  2,  1903,  Mr.  Newman  was  struck 
by  a  passing  locomotive  belonging  to  the  defendant  below,  the 
Wheeling  &  Lake  Erie  Railroad  Company,  now  the  plaintiff 
in  error,  and  that  he  was  so  injured  that  he  died  a  few  hours 
later  at  his  home. 

His  administrator  claims  that  his  death  was  caused  by  the 
negligence  of  the  defendant  company  without  fault  on  his 
part.  Mr.  Newman  at  the  time  of  this  tragic  occurrence  was 
seventy-six  years  old ;  a  man,  as  the  evidence  discloses,  of  more 
tJifln  the  ufliial  acti\1ty  and  viffor  of  men  of  those  ftdvwo«4 
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years,  although  he  had  become  quite  seriously  impaired  in  his 
hearing. 

The  claims  of  the  plaintiff  as  to  the  negligence  of  the  de- 
fendant are  disputed  by  the  defendant  below,  and  it  in  turn 
asserts  that  the  negligence,  if  there  was  any,  was  that  of  the 
decedent  in  attempting  to  cross  the  track  of  the  defendant 
company  when  he  knew,  or,  in  the  exercise  of  ordinary  care, 
should  have  known  of  the  approach  of  the  locomotive  which 
caused  his  death.  There  is  no  question  made  by  counsel  for 
the  company  that  the  accident,  if  we  call  it  such,  was  the  direct 
cause  of  the  death,  and  indeed  no  question  could  justly  be  made 
upon  the  evidence  in  this  record. 

There  is  conflicting  evidence  as  to  whether  proper  signals 
were  given  as  the  engine  approached  the  crossing.  The  crossing 
is  that  of  Benedict  avenue  in  the  city  of  Norwalk  at  a  point 
where  the  track  was  to  a  considerable  extent  hidden  by  build- 
ings, and,  as  claimed  by  the  plaintiff  below,  by  some  cars  or 
rolling  stock  stationed  upon  the  switch  immediately  north  of 
the  track  on  which  the  locomotive  which  caused  the  death  was 
approaching. 

The  grounds  of  negligence  asserted  by  the  plaintiff  below, 
which  it  is  urged  warranted  the  recovery  of  a  verdict  in  favor 
of  the  administrator  for  $5,000  damage,  are,  that  the  engine 
which  had  previously  gone  in  an  easterly  direction  and  was  at 
the  time  backing  westerly  towards  this  crossing,  the  tender  being 
in  front  of  the  locomotive,  had  no  proper  lookout  upon  or 
about  the  tender  to  reveal  the  close  approach  of  any  person 
to  the  track,  or  the  fact  that  any  person  was  upon  the  track, 
in  time  to  enable  the  employe  in  charge,  the  engineer,  to  check 
its  course  to  avoid  peril  to  the  person  crossing ;  that  there  were 
no  closed  gates  at  the  time  of  the  accident  to  stop  persons 
traveling  upon  the  highway  from  crossing  the  track ;  that  there 
were  no  sufficient  lights  on  the  advancing  part  of  the  locomo- 
tive— ^that  is,  the  end  of  the  tender  which  was  in  advance — 
so  as  to  make  the  approach  of  the  locomotive  plainly  visible 
to  persons  about  to  cross  the  track;  and  also  that  the  engine 
was  running  at  an  excessive  rate  of  speed  and  that  the  engineer 

m  charge  of  it  wm  not  keeping  it  ui^der  BufBcie^t  control,    J 
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think  that  these  are  all  of  the  claimed  grounds  of  negligence 
as  against  the  company. 

Numerous  errors  have  been  asserted  by  the  defendant  below, 
to  have  occurred  during  the  progress  of  the  trial,  some  of  which 
foUow^. 

At  the  very  outset  of  the  trial,  que.stions  were  raised  upon 
the  impanneling  of  the  jury  and  certain  challenges  were  made 
by  the  defendant  below  to  persons  called  as  jurors,  which 
challenges  were  overruled  by  the  court  and  exceptions  were 
taken.  It  appears  also  that  at  one  stage  of  this  procedure  the 
plaintiff  below  announced  his  intention  of  passing  the  jury  so 
far  as  apparent  peremptory  challenges  were  concerned.  He 
said  that  he  simply  waived  the  challenge  for  the  time;  but 
however  that  may  be,  the  court  subsequently  permitted  him  to 
exercise  the  right  to  peremptory  challenge  after  perhaps  chal- 
lenges for  cause  had  been  made  by  the  defendant  below. 

We  have  examined  the  record  very  carefully  in  this  regard, 
and  we  find  that  th?  persons  who  were  considered  objectionable 
by  the  defendant  below,  and  whom  he  asked  to  have  excluded 
from  the  jury,  possessed  more  than  the  average  understanding 
of  the  required  duties  of  jurors. 

It  is  true  that  some  ignorance  of  what  would  be  the  proper 
rule  as  to  liability  was  shown  by  one  of  them  in  his  answers 
to  questions  put  to  him  by  counsel  for  defendant  below.  With- 
out attempting  to  state  the  precise  form  in  which  these  ques- 
tions arose  in  the  record,  it  is  substantially  this : 

Mr.  Young,  counsel  for  defendant  below,  a-sked  the  juror 
whether,  if  he  found  that  both  parties  Were  negligent — both 
decedent  and  the  defendant  company — he  would  render  a  ver- 
dict for  the  defendant  below,  even  if  the  negligence  of  both 
contributed  to  the  injury,  and  the  juror  at  fii*st  replied  in 
substance  that  in  such  ease  he  should  think  that  the  plaintiff 
ought  to  have  something,  but  the  amount  that  he  should  have, 
should  be  determined  by  the  amount  of  the  negligence  of 
both;  but  upon  being  instructed  by  the  court  as  to  what  would 
be  the  tnie  rule,  or  rather  when  the  hypotlietieal  question  was 
put  to  him  by  the  court  as  to  what  would  be  his  course,  if  he 
should  be  instructed  by  the  court  as  to  the  true  rule  in  this 
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state  as  to  contributory  ne<?lip:ence,  the  witness  at  once  showed 
a  disposition  to  abide  by  the  rule  of  law  Avhich  should  be  given 
by  the  court  and  no  disposition  in  the  slijrhtest  degree  to  assert 
his  own  notion  as  asrainst  the  law.  We  think  in  this  instance 
as  in  the  other,  that  the  juror  showed  intelligence  and  apprecia- 
tion of  his  duties  and  the  court  properly  admitted  him.  We 
think  tJiat  there  was  nothing  to  justify  the  court  in  rejecting 
these  jurors    for  anji:hing  that  appears  upon  the  record. 

The  fact,  that  counsel  for  plaintiff,  temporarily  passing  the 
jury,  waived  any  right  of  peremptory  challenges  for  the  time, 
we  think  did  not  deprive  the  court  of  the  power  to  permit  the 
exercise  of  peremptory  challenges  later,  provided  no  injustice 
were  done  to  the  opposite  party;  and  there  is  nothing  in  this 
ease  to  indicate  to  our  minds  that  any  injustice  was  done.  We 
think  there  was  no  error  or  abuse  of  discretion  in  the  impannel- 
ing  of  the  jury. 

The  defendant  below  claims  that  the  court  erred  in  permit- 
ting evidence  offered  on  behalf  of  the  plaintiff  below,  especially 
as  to  the  custom  of  the  company  in  leaving  cars  upon  the 
the  switch  to  which  I  have  referred — a  switch  next  to  and  along 
the  shed  owned  by  the  lumber  company,  between  this  shed 
and  the  track  along  which  the  locomotive  passed  upon  the 
occasion  in  question.  This  evidence  was  not  exactly  in  the 
form  of  a  custom;  it  was  rather  evidence  as  to  the  nature  of 
this  track,  what  it  was  used  for,  and  it  w^as  coupled  with  some 
other  evidence  indicating  that  upon  the  occasion  in  question, 
on  October  2,  1903,  there  were  cars  which  may  have  obstructed 
the  view  of  Mr.  Newman  in  his  approach  to  the  track  where 
he  received  his  fatal  injury. 

Our  judgment  is,  that,  coupled  with  the  other  evidence  that 
was  offered  showing  the  probability  that  cars  were  placed  upon 
the  track  on  this  occasion,  it  was  entirely  proper  to  show  that 
that  was  a  switch  track,  or  a  track  for  the  placing  of  cars 
loaded  with  lumber  which  might  be  consigned  to  this  lumber 
company,  and  placed  there  for  the  purpose  of  receiving  lumber 
for  shipment. 

Another  question  of  claimed  error  is  raised  upon  the  ad- 
mitting of  evidence  connected  with  this  same  point,  the  use 
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of  this  track  and  the  probability  that  it  was  occupied,  as  I 
have  said,  on  the  night  in  question.  Certain  records  of  the 
company  were  permitted  to  be  used  to  show  this  fact,  and  it 
is  claimed  that  this  was  error.  The  official  of  the  company 
whose  duty  it  was  to  keep  these  records,  making  the  entries,, 
was  not  called  as  a  witness ;  the  rcHJord  was  shown  by  the  person 
in  whose  custody  they  w^ere,  but  not  the  person  who  had  kept 
them,  and  it  is  claimed  that  this  was  error.  This  might  be 
urged  with  much  more  force  if  the  record  had  been  offered 
in  behalf  of  the  company,  if  it  had  been  claimed  that  it  was  an 
item  of  documentary  or  record  evidence,  which  had  been  made 
by  the  company  for  the  preservation  of  the  history  of  a  fact 
which  could  not  otherwise  conveniently  be  shown,  just  as  a 
book  of  original  entries  may  be  offered  by  a  tradesman  in  his 
own  behalf,  upon  his  showing  that  it  was  kept  in  a  proper 
manner,  and  just  as  has  been  permitted  to  be  shown  in  the 
two  cases  which  counsel  have  in  memory,  Moots  v.  State,  21 
Ohio  St.,  653,  and  Shricdley  v.  State,  23  Ohio  St.,  131.  The 
difference,  however,  between  those  cases  and  this  is  involved 
in  the  fact  this  this  evidence  was  offered,  not  iii  behalf  of  the 
company  which  caused  the  record  to  be  kept,  but  in  behalf  of 
the  opposite  party  as  an  admission  of  record  by  the  defendant 
company,  and  it  made  very  little  difference  as  to  who  had  kept 
it,  if  it  was  one  of  its  records  upon  which  it  relied,  and  which 
it  used  in  its  business,  and  was  in  the  custody  of  the  official 
who  produced  it  or  whose  attention  was  called  to  it  in  court. 
We  think  that  it  was  properly  admitted. 

The  plaintiff  in  error  complains  that  evidence  was  permit- 
ted of  some  of  Mr.  Newman's  characteristics — his  good  nature 
and  affability  and  such  matters  as  that — and  especially  that 
it  involved  the  testimony  of  his  wife  along  this  line.  We  do 
not  think,  if  the  evidence  is  competent,  that  any  proper  objec- 
tion can  be  taken  to  his  wife's  testifying  as  to  his  habitual 
characteristics.  She  is  just  as  competent  upon  such  matters 
as  is  any  other  witness,  while  she  would  not  be  a  competent 
witness  to  testify  to  transactions  betwe^^n  herself  and  her  hus- 
band whcMi  no  other  witnesses  were  present.  Hut  this  is  a 
trait  of  her  husband  which  might  be  evinced  to  her,  not  onlv 
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in  their  communication  with  each  other,  but  also  ajd  more 
especially  in  the  form  in  which  it  was  called  for  in  the  ques- 
tion here,  in  his  dealing  with  other  people;  because  that  was 
the  question  substantially  that  was  asked  of  her — what  w^ere 
his  characteristics  in  his  relation  to  other  people,  not  in  his 
relation  to  her;  and  we  think  the  testimony  was  competent  as 
drawn  from  other  witnesses  and  also  from  her.  Most  of  it  is 
in  its  relation  to  the  business  in  which  he  was  engjagred. 

lie  was  an  insurance  air<^nt  and  all  business  people  know — 
all  intelliorent  observers  know — that  in  the  business  of  soliciting 
insurance,  the  possession  of  affability  and  ^ood  address  are  im- 
portant characteristics,  adding  prreatly  to  the  earninpr  capacity 
of  the  man  so  enganred.  We  find  no  error  in  the  admission 
of  this  testimony. 

On  the  other  hand,  it  is  said  that  the  court  improperly  ex- 
cluded testimony  tending:  to  show  that  INIr.  Newman  was  habitu- 
ally ne«:li«rent  in  approaching  this  crossing?.  The  court  did 
reject  such  testimony,  and  we  think  pro|)erly,  althoujrh  the 
attorney  offering  the  evidence  said  he  offered  it  for  the  pur- 
pose of  showing  Mr.  Newman's  familiarity  with  the  crossing. 

In  the  case  of  Bait  &  0.  By,  v.  Van  Horn.  21  C.  C,  337, 
decided  by  the  Licking  circuit  court,  the  judge  announcing  the 
opinion,  says: 

**It  is  true  that  if  it  was  offered  to  show  that  Van  Horn 
had  repeatedly  crosvsed  the  railway  at  that  point,  that  would 
be  competent  to  show  his  familiarity  wnth  the  crossing.  As  is 
said  in  Brewing  Co,  v.  Bauer,  50  Ohio  St.,  5r)(),  it  is  competent 
to  show  his  familiarity  with  the  crossin^z,  anl  if  that  involved 
the  idea  of  other  acts  of  negligence  on  Iiis  ])art,  it  would  be 
the  duty  of  the  trial  judge  to  caution  the  jury  that  that  evid(»nee 
was  competent  only  for  the  purpose  of  showing  familiarity 
with  the  crossing,  and  not  to  show  other  acts  of  neglisrence.  But 
the  offer  in  this  case  was  not  for  th(^  purpose  of  showing  his 
familiarity  with  the  crossing — the  fact  that  he  knew  that  there 
was  a  railroad  crossing  there,  and  knew  the  situation  and  sur- 
roundings; but  it  was  offered  for  the  purpose  of  showing  that,, 
on  some  other  occasion  he  had  had  a  narrow  escape  before 
the  train ;  in  suKstance  that  Van  Horn  was  halritually  negligent, 
or  that  at  other  times  and  at  that  place  he  had  been  iruilty  of 
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negligence.  We  think  that  that  evidence,  offered  for  that  pur- 
pose, is  clearly  incompetent.  It  brings  before  the  jury  an  en- 
tirely collateral  issue." 

I  shall  not  dwell  longer  upon  the  language  of  the  judge  in 
further  elaboration  of  his  opinion,  which  is  unquestionably  well 
founded  and  in  accordance  with  the  rule  of  law,  that  you  can 
not  prove  one  act  of  negligence  by  showing  others;  you  can 
not  show  that  Mr.  Newman  was  negligent  upon  this  occasion 
by  proving  negligence  on  other  occasions.  It  may  have  been 
an  especial  cause  for  his  exercising  the  very  highest  degree 
of  care  upon  this  occasion ;  in  other  words,  it  is  the  kind  of  a 
thing  which  might  lead  a  man  to  be  careful,  that  he  had  had 
narrow  escapes  at  other  times.  However,  if  the  court  was  in 
error  in  not  permitting  it — we  do  not  think  the  court  was — 
we  think  that  no  prejudice  resulted,  because  there  can  be  no 
question,  under  all  the  circumstances  of  this  case  of  Mr.  New- 
man's familiarity  wuth  this  crossing.  It  was  not  a  disputed 
matter  in  the  case.  He  lived  upon  this  street,  and  he  was  accus- 
tomed to  cross  the  railroad  track  at  this  point  very  frequently; 
he  w^as  accustomed  to  drive  across  it,  and  the  jury  could  have 
come  to  no  other  conclusion  than  that  he  was  altogether  familiar 
with  the  crossing  and  with  the  dangers  incident  to  passing  over 
the  track. 

The  defendant  below  offered,  among  other  items  of  evidence, 
to  show  that  the  property  of  Mr.  Newman  w^as  mortgaged.  This 
is  upon  the  question  of  his  ability  to  save  or  earn  money  and  to 
provide  for  his  family  and  accumulate  an  estate. 

We  think  the  testimony  was  properly  rejected  by  the  court 
for  the  reason  that  it  is  not  the  best  evidence  of  a  man's  earning 
capacity.  There  is  more  direct  evidence,  and  it  is  not  an  un- 
familiar fact  that  many  people  permit  mortgages  to  be  and 
remain  upon  their  property  for  the  very  purpose  of  .enabling 
them  to  accumulate  an  estate.  Sometimes  they  believe  they 
can  earn  more  with  the  money  which  has  been  obtained  by  the 
'placing  of  an  incumbrance  upon  their  property,  than  they 
lose  by  the  payment  of  interest  upon  the  debt.  All  of  us  have 
in  mind  manufaeluring  industries  that  do  a  large  pait  of  their 
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business  upon  borrowed  capital.  Their  annual  income  from 
the  profits  of  sales  may  be  very  much  enhanced  by  reason  of 
the  lar<?er  capital  which  they  obtained  by  borrowing,  and  it  may 
entirely  justify  the  carryinfr  of  an  indebtednejss  for  many 
years  with  annual  payment  of  interest  upon  it.  But  at  any 
rate,  even  if  this  were  not  so,  whatever  Mr.  Newman  was  able 
to  earn,  in  so  far  as  that  the  money  would  go  to  the  exting^iish- 
ing:  of  a  mortgagre,  or  to  the  making  of  proviion  for  his  wife 
and  children,  mi^ht  naturally  be  inferred  or  be  believed  to 
"TO  to  the  enhancing^  of  their  interest  in  his  estate.  If  he  could 
eventually  have  earned  enouo^h  to  extingruish  an  incumbrance 
upon  the  property,  his  estate  would  be  enlarp:ed  to  that  ex- 
tent. If  the  mortgaore  was  to  remain  upon  his  property,  what 
he  could  earn  would  go  to  make  provision  for  the  maintenance 
of  the  family.  So  we  do  not  live  that  the  existence  of  an  in- 
cumbrance upon  the  property  had  any  legitimate  bearing  upon 
the  question  as  to  what  he  was  able  each  year  to  earn. 

It  is  urged  by  counsel  for  plaintiflF  in  error  that  an  improper 
element  of  evidence  was  admitted  into  the  case  in  showing  the* 
value  of  his  business  as  an  insurance  agent,  instead  of  showing 
.his  earning  capacity.  We  think  his  earning  capacity  was  shown. 
His  business  of  fire  insurance  was  not  quite  like  the  business 
of  a  life  insurance  agent,  where  there  is  some  understanding 
between  he  agent  and  his  company  that  he  is  to  receive  a  part 
of  the  annual  premium  which  may  be  collected  by  some  other 
agent  after  he  goes  out  of  the  employment  of  the  company. 
It  is  not  like  that;  but  the  value  of  the  business  here  is  simply 
his  own  good  will — his  personal  good  wnll;  it  is  that  which 
he  may  be  able  to  maintain  if  he  lives  and  which  is  at  once 
cut  off  if  he  dies,  growing  out  of  his  affability,  growing  out 
of  his  capacity  for  business  and  his  knowledge  of  insurance, 
and  the  clientage  he  has  built  up.  It  is  a  matter  of  good  will, 
as  I  say,  and  it  may  properly  be  taken  into  consideration  in 
estimating  damages  under  the  circumstances  developed  here. 

The  answer  admits  that  the  death  ^^'as  caused  by  the  injury, 
and  it  is  said  in  behalf  of  the  plaintiff  in  error  that  the  court 
permitted  evidence  of  doctors  tending  to  excite  the  imagina- 
tion of  jurors,  and  consequently  their  sympathies  and  possibly 
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their  prejudice,  which  testimony  more  specifically  was  that 
of  doctors  describing  the  extent  of  the  injury  directly  caused 
by  the  striking  of  Mr.  Ne\vman  by  the  locomotive. 

We  think  that  the  jury  could  hardly  have  been  influenced 
in  the  direction  suggested  by  this  evidence.  So  much  is  involved 
in  the  knowledge  that  the  death  was  caused  by  the  violence  of 
the  collision  and  the  extent  of  the  injury,  that  scarcely  any- 
thing could  be  added  to  that;  I  mean  in  the  way  of  awakening 
sympathy — sympathy  with  those  who  had  suffered;  with  the 
wife  and  children;  or  sympathy  because  of  any  thought  about 
his  own  pain,  or  prejudice  against  the  company  because  of 
any  assumption  that  the  injury  was  caused  by  the  company'^ 
negligence.  We  hardly  see  how  the  jury  could  have  been  in- 
fluenced in  the  particular  direction  claimed  by  counsel.  The 
evidence  did  have  a  bearing  in  another  direction,  and  was  prop- 
erly received  by  the  court,  although  it  may  have  had  but  a 
very  slight  bearing. 

Some  question  was  raised  as  to  the  speed  of  the  locomotive. 
It  was  one  of  the  complaints  of  the  plaintiff  below  that  the 
locomotive  was  running  at  an  excessive  speed,  and  as  bearing 
upon  that,  it  was  competent  to  show  the  violence  with  which 
Mr.  Newman  was  struck,  how  far  he  was  thrown  and  in  what 
direction,  etc.;  and  in  that  immediate  connection,  the  extent  of 
the  bruises  or  the  mangling  of  the  body  or  anything  of  that 
sort,  as  bearing  upon  that  question,  of  the  speed  of  the  locomo- 
tive. As  I  have  said,  it  may  have  had  a  little  bearing;  but 
if  it  had  any  at  all,  it  was  proper  to  be  received  by  the  court. 
If  Mr.  Newman  had  been  simply  pushed  down  by  the  locomo- 
tive, running  at  the  speed  at  which  a  man  might  walk,  and 
had  thereby  been  injured  and  had  died,  it  would  have  pre- 
sented an  entirely  different  phase  so  far  as  this  aspect  of  the 
controversy  is  concerned. 

Criticism  is  made  of  various  special  instructions  given  by 
the  court  and  to  some  of  them  I  will  briefly  refer.  On  page 
775  of  the  record  is  recited  the  twenty-third  instruction  given 
at  the  request  of  the  plaintiff*  below,  which  reads  as  follows : 

**  Whether  a  given  rate  of  speed  in  operating  a  locomotive 
across  a  street  in  a  populous  city  is  negligence,  is  not  in  such 
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a  case  as  this  a  matter  of  law,  but  is  a  question  of  fact  to  be 
determined  by  you  from  the  evidence,  including  all  the  cir- 
cumstances and  surroimdings  as  shown  by  the  evidence,  but 
imder  the  instructions  of  the  court." 

We  are  unable  to  see  any  error  in  this.  The  fifteenth  request 
on  page  774  reads  as  follows: 

*'If  you  find  from  the  evidence  that  the  defendant  on  the 
occasion  in  question  failed  to  give  such  signals  by  bell  or 
whistle  or  both  as  ordinary  care  required  in  approaching  Bene- 
dict avenue  with  its  engine,  such  failure  would  be  negligence. '* 

I  believe  counsel  argued  orally  that  the  company  was  held 
only  to  what  the  statut*?  rrquiivs  as  to  the  giving  nf  signals 
by  bell  and  whistle.  We  think  that  the  statutory  rule  may 
be  not  the  only  rule;  that  it  does  not  destroy  the  general  rule, 
that  the  company  is  held  to  the  exercise  of  ordinary  care. 

The  plaintiff  below  asked  th^  court  to  instruct  the  jury  and 
the  court  did,  over  the  objection  of  the  defendant; 

"ITnless  he  had  knowledge  to  the  contrary  or  in  the  exercise 
of  ordinary  care,  would  have  had  such  knowledge,  Samuel  P. 
Newman  had  the  right  to  assimie  that  if  an  engine  of  th? 
defendant  was  approaching  said  crossing  at  the  time  in  ques- 
tion, it  would  be  handled  and  operated  with  ordinary  care,  and 
would  not  be  run  at  a  negligently  high  rate  of  speed." 

The  criticism  upon  this  made  by  counsel  for  defendant  below 
is,  that  the  word  ''should"  ought  to  have  been  used  in  the  first 
part  of  the  instruction  rather  than  the  word  ''would";  in  other 
words,  that  it  would  have  been  correct  to  say  that  "unless  he 
had  knowledge  to  the  contrary,  or  in  the  exercise  of  ordinary 
care  'should  have  had'  such  knowledge,"  he  might  assume  so 
and  so. 

We  think  that  in  this  particular  instance  the  word  "would" 
is  just  as  proper  as  the  word  "should."  There  are  many 
cases  where  it  is  proper  to  say  that,  in  the  exercise  of  ordinary 
care,  he  would  have  had  such  knowledge;  as  much  as  to  say 
that  if  he  had  exercised  ordinary  care,  he  would  have  had 
it.  It  is  precisely  the  same  as  to  say  that  he  should  have  ob- 
tained it  by  the  exercise  of  ordinary  care. 
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Now,  when  the  court  says  that  unless  he  had  knowledge  to  the 
contrary,  or  in  the  exercise  of  ordinary  care  would  have  had 
such  knowledge — that  is  to  say,  would  have  obtained  it  by  the 
exercise  of  ordinary  care — he  is  stating  the  proposition,  we 
think,  correctly.  It  would  have  been  equally  proper  to  use  the 
language  suggested  by  counsel.  We  think  there  was  no  error 
in  giving  the  instruction  as  it  was  given. 

The  eighteenth  instruction  objected  to,  is  as  follows: 

**If  you  find  from  the  evidence  that  the  engineer  and  fire- 
man or  either  of  them  failed  to  maintain  such  a  lookout  toward 
the  west  as  ordinary  care  required,  while  said  engine  was  ap- 
proaching said  Benedict  avenue  at  the  time  in  question,  and 
then  managed  and  operated  said  engine  without  that  caution 
and  care  which  in  the  exercise  of  ordinarv  care  should  have 
been  observed,  and  that  Samuel  F.  Newman  was  injured  be- 
cause of  said  facts,  you  will  be  authorized  to  infer  negligence 
on  the  part  of  the  defendant  a»  one  of  the  facts  established  in 
the  case.'' 

It  is  said  that  the  fireman  had  other  duties;  that  he  was  not 
required  at  all  times  to'  keep  a  lookout.  That  may  be  true 
and  the  court  does  not  say  otherwise;  the  court  simply  sa5\s, 
a  If  •  #  *  ^i^g  engineer  and  fireman  *  *  *  failed  to  maintain 
such  a  lookout  *  *  *  as  ordinary  care  required."  It  is  not 
saying  that  ordinary  care  required  them  to  keep  a  constant 
lookout. 

In  the  case  before  us,  and  under  the  undisputed  circum- 
stances, it  would  seem  as  if  the  court  might  perhaps  properly 
have  said  that  as  they  approached  this  crossing,  where  the 
view  of  the  track  was  obstructed  as  it  was  obstructed,  consider- 
ing the  rate  of  speed  at  which  the  engine  was  running,  and  in 
view  of  the  fact  that  it  was  down  grade  so  that  the  fireman 
w^ould  not  be  engaged  at  the  tinu^  necessarily  replenishing 
the  furnace  with  fuel,  there  was  no  reason  why  he  could  not 
be  keeping  a  lookout  along  the  track.  The  instruction  given  does 
not  say  he  was  obliged  to  keep  a  lookout  up  Benedict  avenue;  it 
is  not  hinting  at  that ;  it  is  not  saying  that  he  should  have  seen 
Mr.  Newman  when  he  came  under  the  electric  light;  the  court 
is  saying  nothing  of  that  kind;  but  the  court  is  simply  saying 
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that  if  they  omitted  to  keep  that  sort  of  a  lookout,  which  ordi- 
nary care  required  in  th^  discharge  of  their  duties,  then  it 
would  be  an  act  of  negligence  on  their  part. 

On  pa^re  684,  is  a  matter  to  which  I  perhaps  should 
have  referred  before  going  to  the  charge.  The  record  dis- 
closes these  facts;  quoting: 

*'^Ir.  Young — I  will  say  to  l\Ir.  Andrews  and  to  the  court, 
as  far  as  I  can,  I  will  have  an  engine  arranged  and  the  track 
arranged  in  the  way  Mr.  Andrews  claims,  and  then  I  will  have 
it  arranged  the  way  I  claim,  that  the  jury  may  see  the  experi- 
ment. 

**Mr.  Andrews — I  object  to  it;  I  think  the  conditions  that 
varj^  all  through  are  of  such  a  character  that  any  view  of  that 
kind  in  my  judgment  would  be  more  liable  to  mislead  one  way 
or  the  other  than  it  would  be  to  offer  any  assistance  in  this  case. 
I  don't  think  that  there  can  be  any  great  difficulty  in  our  arriv- 
inir  at  correct  results  from  the  sworn  testimony  of  witnesses. 

**  Court — As  I  understand  the  rule  of  law%  there  is  no  doubt 
but  that  such  an  experiment,  in  the  presence  of  the  jury  coul<l 
only  be  had  upon  the  agreement  of  counsel  upon  both  sides,  and 
in  the  absence  of  such  an  acrreement  I  would  not  f(*el  at  liberty 
to  order.  I  will  say  this,  however,  as  I  have  heretofore  said, 
that  if  any  one  juror  makes  a  request  of  the  court  before  the 
argument  to  have  another  view  of  the  premises,  I  will  order 
the  jury  conducted  in  charge  of  the  sheriff  to  have  a  second 
view  of  the  premises,  and  that  will  be,  as  I  have  said  before,  with 
th{^  consent  and  approval  oi  counsel  on  both  sides  of  this  case. 

''Mr.  Young — I  offer  to  have  Mr.  Laylin  go  oiit  and  measure 
distances  and  have  an  engine  run  at  varying  rates  of  speed ; 
then  I  am  willing  to  have  these  people  who  have  estimated 
speed  say  how  fast  it  is  running  and  we  can  tell  to  a  mathema- 
tical certainty  how  fast  it  does  run. 

'* Court — Unless  counsel  airree  on  both  sides    to  such  an  ex- 
periment, the  court  will  overrule  the  request. 
Mr.  Andrews — I  object  to  it. 

Mr.  Young — To  the  refusal  of  the  court  to  permit  the  jury 
to  go,  under  the  circumstances  in  the  evening,  to  witness  an 
experiment  of  this  kind,  I  desire  to  take  exceptions." 


n 


Whether  the  trial  judge  had  reference  to  a  dictum  in  60  Ohio 
State  or  not,  I  do  not  know.  There  is  a  dictum  there  which  ex- 
presses the  views  of  Judge  Williams  upon  this  point,  and 
possibly  the  view  of  the  supreme  judges  generally  who  have 
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the  case  under  consideration.  It  is  nothing  but  a  dictum,  how- 
ever, and  can  be  treated  as  the  view  t>nly  of  the  judge  who  uses 
the  language.  The  case  is  that  of  Schweinfurth  v.  Railway, 
60  Ohio  St.,  215.  The  precise  language  to  which  reference  is 
made  is  found  on  page  229,  where  the  judge  says: 


( i 


True,  the  experiments  in  this  case  were  not  made  in  court; 
it  was  impracticable  to  do  so.  Nor,  without  the  consent  of  the 
parties,  could  they  have  been  ordered  to  be  made  elsewhere. 
But  they  were  made  out  of  court  at  the  request  of  the  defendant, 
in  pursuance  of  an  order  procured  by  it,  and  under  conditions 
which,  to  its  satisfaction,  constituted  a  sufficiently  accurate  rep- 
resentation of  the  occurrence  that  resulted  in  the  death  of  the 
plaintiff's  intestate:  and  they  w^re  necessarily  of  the  same 
probative  character  as  if  made  in  open  court.** 

That  was  a  matter  which  the  court  was  considering;  whether 
the  experiments  were  to  be  received  and  considered  as  evidence 
or  not,  as  has  sometimes  been  held  with  regard  to  the  view  of 
premises,  something  to  throw  light  upon  the  evidence  as  illus- 
trating the  case,  and  not  to  be  deemed  substantive  evidence  in 
itself. 

Jo-ncs  V.  State,  51  Ohio  St.,  331,  was  a  homicide  case  in 
which  we  find  that  certain  experiments  were  made  out  of  the 
view  of  the  court.  The  Supreme  Court  held  that  they  were 
authorized  by  the  defendant,  and  that  although  the  permitting 
them  was  alleged  to  be  prejudicial  error,  it  was  not  so  in  view 
of  the  consent  of  the  defendant.  The  court  substantiallv  held 
that  it  was  a  matter  which  he  might  waive — I  mean  his  right 
to  object  to  such  experiments. 

In  2  Jones,  Evidence,  Sec.  410,  we  find  this  language,  after 
discussing  the  question  as  to  the  viewing  of  premises  and  also 
as  to  experiments: 

**And  in  general  it  is  held  to  be  error  to  allow  the  admis- 
sion of  statements  or  the  performance  of  experiments  during 
the  view,  unless  such  experiments  or  evidence  are  performed 
or  given  with  the  consent  of  both  parties." 

This  is  stated  as  a  general  rule,  but  whether  the  trial  judge 
in  this  case  relied  upon  that,  or  whether  he  was  relying  upon 
the  dictum  to  which  reference  was  made  in  Schweinfurth  v. 
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Railway,  supra,  I  know  not.    In  Jones,  Evidence,  Sec.  413,  this 
is  said: 

■ 

*'They  have  no  ri^ht  to  ^ain  knowledgre  [speaking  of  the 
jurors]  eoncernine:  the  cause  by  such  methods  as  making  experi- 
ments out  of  court  or  by  taking  views,  except  under  the  super- 
vision of  the  court.  But  if  the  knowledge  gained  in  this  way 
could  not  have  affected  the  verdict  rendered,  it  is  not  such 
error  as  to  warrant  setting  aside  the  verdict.'' 

This  refers  to  the  situation  where  the  jurj'  go  and  make 
experiments  of  their  own  volition.  But  a  part  of  this  offer 
as  to  experiments  was,  that  the  engineer  might  make  measure- 
ments. There  surely  would  have  been  no  objection  to  his  mak- 
ing measurements  and  testifying  in  regard  to  that;  but  that 
was  not  precisely  what  was  sought  here.  It  was  to  make  meas- 
urements, and  after  they  had  been  obtained,  to  have  an  engine 
nm  at  varj'ing  rates  of  speed,  and  have  the  witnesses  who 
made  estimates  in  court  make  them  over  again  upon  such  sub- 
sequent transaction. 

Our  view^  is,  without  discussing  the  matter  more  fully,  that 
this  would  have  been  improper.  At  the  most  we  are  very  clear 
that  the  court,  if  it  had  the  power  to  grant  the  permission  at 
all  against  the  objection  of  a  party,  would  have  a  discretion 
in  the  matter  to  refuse  it,  if  in  his  judgment  it  would  not 
throw  proper  light  upon  the  controversy.  Taking  that  view  of 
it,  it  can  hardly  be  said  there  was  here  an  abuse  of  discretion. 

Returning  to  the  charge  on  page  773  we  find  request  No.  8 
of  the  plaintiff  below,  and  the  instruction  given  in  accordance 
with  the  request.    It  reads  as  follows : 

**It  is  for  the  jury  to  say  from  the  evidence  and  the  instruc- 
tions of  the  court,  whether  a  person  approaching  said  crossing 
under  the  circumstances  disclosed  by  the  evidence  should,  in 
the  exercise  of  ordinary  care,  look  for  an  approaching  engine, 
and  what  looking  and  listening,  ordinary  care,  under  the  cir- 
cumstances disclosed  by  the  evidence,  required." 

This  instruction  is  not,  to  our  minds,  very  artistically  framed. 
It  is  a  little  obscure  at  first  reading,  but  the  intent  of  it  is 
dear  enough  after  careful  scrutiny,  and  possibly  the  court 
might  have  been  at  fault  in  refusing  it.     This  is  not  saying 
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that  it  was  not  the  duty  of  a  person  approaching  the  track  to 
exercise  his  faculties  of  sight  and  hearing  at  a  suitable  point 
or  at  the  point  where,  if  he  had  exercised  his  faculties,  it  would 
have  disclosed  the  approaching  engine;  it  is  not  negativing 
any  such  proposition  as  that  and  taking  that  to  be  the  law — 
that  a  man  should  make  efficient  observation,  if  possible,  and  at 
the  proper  point  for  making  it — it  still  becomes  a  question  of 
fact  for  the  jury,  as  to  just  what  that  efficient  point  is,  as  to 
just  where,  if  he  had  looked,  he  would  have  seen,  or  just  where, 
if  he  had  listened,  he  would  have  heard.  This  is  a  matter  of 
fact  for  the  jury  to  determine,  and  not  for  the  court. 

After  the  argument  was  concluded,  a  request  was  made  to  the 
court  as  shown  on  page  797;  this  was  also  after  the  general 
charge  of  the  court  to  the  jury.    It  is  recorded  as  follows: 

** Gentlemen  of  the  Jury:  I  am  asked  by  counsel  for  plaintiff 
to  give  you  this  further  request  which  I  do: 

**  *If  you  find  from  the  evidence  that  when  Mr.  Newman's 
horse  was  upon  the  track,  he  discovered  the  engine  and  then 
urged  his  horse  forward,  this  fact  would  not  be  an  act  of  negli- 
gence on  the  part  of  Samuel  F.  Newman,  if  he  acted  with  ordi- 
nary care  under  the  circumstances. 


>    M 


We  are  unable  to  see  why  this  is  not. the  law.  If  he  had 
lingered  on  the  track  after  discovering  the  approaching  engine ; 
if  he  ha  dmade  no  effort  to  escape;  if  he  had  stopped  upon 
the  track,  or  if  he  had  permitted  his  horse  to  go  so  slowly 
as  to  increase  his  peril,  it  might  well  be  urged  that  that  would 
have  been  negligence  on  his  part.  The  court  says  that  it 
would  not  be  negligent  for  him  to  urge  his  horse  forward  pro- 
vided he  acted  with  ordinary  care  under  the  circumstances. 
We  see  no  reason  why  the  court  might  not  have  given  it 
if  asked  by  counsel  without  that  last  qualification.  We  think 
it  might  he  said  as  matter  of  law  that  if  a  man  has  reached 
the  track  and  his  horse  is  upon  it,  if  he  sees  a  locomotive  so 
so  close  to  him  that  he  is  in  great  peril,  it  is  his  duty  to  urge 
his  horse  forward  and  get  off  the  track  just  as  soon  as  possible. 
The  court  would  be  just  as  much  justified  in  giving  that  in 
behalf  of  the  plaintiff  as  in  giving  the  proposition  that  before 
going  upon  the  track,  ordinary  care  required  that  a  man  must 
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exercise  his  faculties  to  discover  whether  there  is  a  sign  of 
danger. 

There  are  numerous  other  questions  raised  in  this  record, 
numerous  exceptions  taken,  but  I  do  not  deem  it  profitable 
to  examine  further,  or  to  say  anything  about  them  beyond 
the  statement  that  in  our  judgment  the  case  was  fairly  tried  by 
the  court,  and  with  a  great  deal  of  care.  It  would  be  strange 
indeed  if,  in  the  raising  of  questions  and  the  taking  of  excep- 
tions to  the  number  of  265  which  I  find  upon  this  record,  the 
court  did  not  get  sometimes  pretty  close  to  the  line.  The  case 
was  fairly  tried,  ably  prosecuted  and  ably  defended,  and  no 
just  criticism  can  be  made  upon  the  conduct  of  the  court  as  to 
any  points  which  have  been  called  to  our  attention,  either  in 
oral  argument  or  in  briefs.  The  judgment  of  the  court  is,  that 
the  verdict  should  stand,  and  that  the  judgment  of  the  court 
below  should  be  aflSrmed. 

S.  AI.  Young,  for  plaintiff  in  error. 

A.  v.  A'udrews  and  W,  R.  Pruner,  for  defendant  in  error. 


DEFENSES  AGAINST  UNION  MUTUAL  FIRE  INSURANCE 

COMPANY  ASSESSMENTS. 

[Circuit  Court  of  Huron  County.  1 

James  B.  Sw^ng,  Trustee  of  the  I'nion  Mutu.vl  Fire  Insur- 
ance Company  of  Cincinnati,  Ohio,  v.  The 
Ohio  Cui.tivator  Company. 

Decided,  November,  190C. 

Fire  Insurance — Policy  Holders  in  the  Union  Mutual  Fire  Insurance 
Company — May  Interpose  Defenses  under  the  Supreme  Court  De- 
cree— Statute   of   Limitations — Assessments — Judgments. 

1.  The  decree  of  the  Ohio  Supreme  Court,  entered  in  June,  1901,  against 

the  policy  holders  of  the  Union  Mutual  Fire  Insurance  Company, 
of  Cincinnati,  does  not  find  that  any  one  policy  holder  may  not 
assert  legitimate  defenses  in  a  suit  instituted  against  him  as  a 
policy  holder  In  accordance  with  said  decree. 

2.  The  defense  that  an  action  on  such   an  assessment   is   barred   by 

reason  of  the  lapse  of  six  years  from  and  after  the  making  of  a 
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prior  assessment  and  notice  thereof  served  upon  the  defendant 
with  demand  for  payment,  is  conclusive  against  a  trustee  seeking 
to  enforce  such  subsequent  assessment. 

Per  Curiam. 

The  facts  in  this  case,  briefly  stated,  are  as  follows:  Suit 
was  instituted  in  the  Court  of  Common  Pleas  of  Huron  county 
by  the  present  plaintiff  in  error  asrainst  the  Ohio  Cultivator 
Company,  based  upon  assessments  ordered  by  the  Supreme  Court 
in  June,  1901,  aprainst  the  policy  holders  of  the  Union  Mutual 
Fire  Insurance  Company  of  Cincinnati,  a  corporation  which, 
about  the  year  1800,  was  dissolved  by  order  of  the  Supreme 
Court,  and  for  which  the  plaintiff,  Swinpr,  had  been  by  the  Su- 
preme Court  appointed  trustee.  The  defendant  asserted  in  the 
court  of  common  pleas  that  the  plaintiff's  action  was  barred  by 
the  lapse  of  six  years  from  and  after  the  making  of  a  prior  as- 
s(»ssment  and  notice  thereof  with  demand  for  payment  served 
u[)on  the  defendant.  This  defense  was  successfully  maintained 
in  the  court  of  common  pleas,  which  rendered  judj^ment  for 
defendant.  To  reverse  this  judjrment  the  proceeding's  in  the 
circuit  court  were  instituted. 

Our  judfrnaent  is  that  the  court  below  was  ripht  in  its  conclu- 
sions as  to  the  claim  of  the  statute  of  limitations  asserted  by 
defendant  below,  the  Ohio  Cultivator  Company.  While  the 
findinprs  and  decree  of  the  Supreme  Court  classifying  the  claims 
of  creditors  against  the  dissolved  insurance  company  and  order- 
ing assessments  against  policy  holders  classified  according  to  the 
terms  that  such  policies  were  in  force  can  not  be  collaterally 
impeached,  this  conclusion  leaves  as  an  open  question  the  con- 
struction of  such  findings  and  decree.  Our  view  is,  that  the 
Supreme  Court  did  not  intend  to  ?i\  the  liabilities  of  each 
policy  holder  or  determine  his  specific  defenses  or  claims.  True 
the  finding  of  the  court  determines  the  rate  of  assessment  which 
is  to  be  made  against  the  policy  holders  of  the  class  to  which  the 
defendant  belongs,  but  it  does  not  find  that  any  one  policy  holder 
of  such  class  may  not  assert  legitimate  defenses  in  a  suit  insti- 
tuted against  such  policy  hold(M\  If  the  court  had  contemplated 
the  eoiielusive  delenuination   of  the   liabilities  of  each   policy 
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holder,  there  would  have  been  no  necessity  for  ordering  suits  by 
the  receiver  to  collect  assessments.  A  computation  of  the  amount 
due  upon  each  policy  with  an  order  for  an  execution  to  collect 
the  same  in  case  of  default  in  payment  upon  notice  of  the  assess- 
ment, w^ould  have  sufficed. 

The  case  at  bar  differs  from  that  of  MUls,  Spellmire  &  Co,  v. 
Whiimore,  Trustee,  22  C.  C,  467,  decided  by  the  Hamilton  Cir- 
cuit Court,  in  the  fact  that  in  that  case  the  order  of  the 
Supreme  Court  after  fixing  the  classes  of  policy  holders  sub- 
ject to  assessment  and  fixing  the  assessment  upon  each  class, 
concluded  with  the  words,  **  Subject  to  any  defense  which  any 
individual  member  may  have  to  show  that  he  is  not  liable,*' 
while  no  such  qualification  is  found  in  the  decree  of  the  Supreme 
Court,  which  is  made  the  basis  of  this  action.  Notwithstanding 
the  omission  of  such  qualifying  clause,  we  think  that  it  should 
be  read  into  the  decree  as  a  fair  construction  of  the  spirit  and 
purpose  thereof. 

In  this  connection  and  in  support  of  the  position  which  we 
have  taken,  reference  may  be  made  to  the  case  of  Great  Western 
Telegraph  Company  v.  Pvrdy,  162  U.  S.,  329,  and  especially 
to  the  language  found  in  the  opinion  of  the  court  announced 
by  Mr.  Justice  Gray,  on  page  337,  as  follows: 

**But  the  order  was  not,  and  did  not  purport  to  be,  a  judgment 
against  any  one.  It  did  not  undertake  to  determine  the  question 
whether  any  particular  stockholder  was  or  was  not  liable  in 
any  amount.  It  did  not  merge  a  cause  of  action  of  the  com- 
pany against  any  stockholder  on  his  contract  of  subscription  nor 
deprive  him  of  the  right,  when  sued  for  an  assessment,  to  rely 
on  any  defense  which  he  might  have  to  an  action  upon  this  con- 
tract. * 

**In  this  action,  therefore,  brought  by  the  receiver,  in  the  name 
of  the  company,  as  authorized  by  the  order  of  assessment, 
to  recover  the  sum  supposed  to  be  due  from  the  defendant,  he 
had  the  right  to  plead  the  release,  or  payment,  or  the  statute 
of  limitations,  or  any  other  defense,  going  to  show  that  he  was 
not  liable  upon  his  contract  of  subscription. 


M 


We  are  not  apprised  by  the  pleadings  or  the  evidence  as  to 
the  scope  of  the  inquiry  reported  upon  by  the  referee  to  the 
Supreme  Court.    It  is  unlikely  that  opportunity  was  given  for 
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the  presentation  before  him  of  claims  of  specific  defense  such 
as  that  asserted  before  us.  The  pleadings  and  evidence  do  dis- 
close the  essential  fact  that  in  the  year  1891,  more  than  six 
years  prior  to  the  institution  of  this  action,  and  again  in  1897, 
a  like  assessment  was  made,  not  for  precisely  the  same  amount, 
but  to  cover  the  same  losses,  against  the  defendant.  The  statute 
of  limitations  applicable  to  liabilities  of  this  character  bars  suit 
upon  them  after  the  lapse  of  six  years. 

If  the  assessments  of  1897  and  1901  were  on  account  of  a 
further  liability  arising  out  of  the  fact  that  the  assessment  of 
1891  was  not  sufficient  in  amount  if  collected  to  cover  the  lia- 
bilities to  which  defendant  in  error  was  bound  to  contribute, 
then  the  fact  that  the  assessment  of  1891  was  barred  by  the 
statute  of  limitations  might  not  result  in  such  subsequent  assess- 
ments, or  the  entire  amounts  thereof,  also  being  barred  by  the 
statute.  But  it  appears  to  us  from  the  evidence  that  the  assess- 
ment of  1891  was  designed  to  discharge,  and  if  collected  probably 
would  have  discharged,  all  liabilities  to  the  discharge  of  which 
defendant  in  error  was  bound  to  contribute,  and  therefore  it 
was  an  assertion  against  him  of  the  full  and  entire  amount  of 
his  liability,  and  the  subsequent  assessments  were  merely  re- 
assessments to  cover  the  same  liability,  and  the  purpose  of  mak- 
ing such  re-assessments  may  have  been  to  give  the  claim  against 
the  defendant  in  error  new  life  so  that  the  bar  thereof  by  the 
statute  of  limitations  might  be  avoided;  but  this,  we  think, 
could  not  be  done  effectively. 

We  think  then,  that  the  defendant  below  has  presented  and 
maintained  a  sufficient  defense  to  the  claim  asserted  by  the 
trustee.  Entertaining  these  views,  the  judgment  of  the  court 
below  will  be  affirmed. 
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JURY  DISTRICTS  AND  TRIAL  DISTRICTS  SHOULD 

COINCIDE. 

[Circuit  Court  of  Franklin  County.] 

Ci^vRA  Fendrick  V.  State  op  Ohio.* 

Decided,  October  8,  1906. 

Criminal  Law — Affidavits  Charging  Misdemeanors — Jurors — Districts 
from  Which  They  Must  he  Summoned  to  Meet  Constitutional  Re- 
quirements. 

1.  A  motion  to  quash  an  affidavit  for  the  reason  that  the  affidavit  does 

not  conclude  with  the  words,  "contrary  to  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
state  of  Ohio/'  will  not  lie  where  the  affidavit  charges  a  mis- 
demeanor and  makes  clear  the  nature  of  the  crime  charged. 

2.  In  all  cases  where  crime  is  charged  the  Jury  district,  to  meet  con- 

stitutional requirements,  should  be  co-exteasive  with  the  trial 
district;  and  it  follows  that  one  charged  with  an  ofTense  com- 
mitted beyond  municipal  limits,  but  within  police  court  jurisdic- 
tion as  fixed  by  97  O.  L.,  7,  can  not  be  legally  tried  by  a  jury 
drawn  from  residents  of  the  municipality  only. 

C.  D.  Saviers,  for  plaintiff  in  error: 

An  affidavit  for  prosecution  of  misdemeanor  is  not  required  to 
conclude  with  "contrary  to  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  and  digmity  of  the  state  of 
Ohio.''    Olendorf  v.  State,  64  Ohio  St.,  118. 

An  impartial  jury  of  the  district  in  which  an  offense  is  com- 
mitted is  necessary  to  conviction  in  the  police  court  where  its 
jurisdiction  extends  beyond  corporate  limits.  Section  10  of  the 
Bill  of  Rights  of  1851 ;  Anonymous,  36  Bull.,  801 ;  State  v.  Voris, 
8  X.  P.,  16;  Lloyd  v.  Dollism,  3  C.  C— N.  S.,  328;  Cooley,  Const. 
Lim.,  Sec.  320:  Cooper  v.  State,  16  Ohio  St.,  328;  State  v.  Fefcra, 
67  Ohio  St.,  494;  Ilanaghan  v.  State,  51  Ohio  St.,  24;  Carper  v. 
State,  27  Ohio  St.,  572;  Davis  v.  State^  19  Ohio  St.,  270;  Ilogue 
V.  State,  3  C.  C— X.  S.,  315;  Smith  v.  Stafr,  12  C.  C,  458; 
Geiger  v.  State,  5  C.  C,  283;  Pope  v.  Cincinnati,  3  C.  C,  497; 

Frank  v.  Cineitmcti,  7  N.  P.,  146;  Lad^  v.  State,  5  C.  C,  276; 
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Hartnett  v.  StoAe,  42  Ohio  St.,  568;  Palmer  v.  fitatc,  42  Ohio 
St.,  596;  need  v.  State,  15  Ohio,  217. 

DusTiN,  J. ;  Wilson,  J.,  and  Sullivan,  J.,  concur. 

Error  to  Franklin  common  pleas  court. 

Plaintiff  in  error  was  prosecuted  in  the  police  court  of  the 
city  of  Columbus  for  **keepincr  a  house  of  ill  fame,'*  it  appear- 
ing from  the  aftidavit  that  the  horse  was  located  some  two  hun- 
dred feet  outside  the  corporate  limits  of  the  city. 

The  claim  of  jurisdiction  was  based  upon  97  0.  Ij.,  7,  giving 
said  court  jurisdiction  in  minor  offenses  over  the  city,  and  the 
adjoining  territory  within  four  miles  of  the  corporation  line. 

Upon  trial  a  jury  was  summoned  from  the  city,  pursuant  to 
ordinance  No.  14401,  which  provides  for  the  selection  of  jury- 
men from  the  city  only. 

Plaintiff  in  error  demurred  lo  the  affidavit  because  it  did  not 
close  with  the  words  *' contrary  to  the  statute  in  such  cases  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state 
of  Ohio.''  The  demurrer  was  overruled.  She  also  challenged 
the  jury  because  selected  from  the  city,  and  not  from  the  county 
or  district  in  which  the  offeuvse  is  alleged  to  have  been  committed, 
pursuant  to  Section  10,  Article  I  of  the  Constitution.  The  chal- 
lenge was  not  sustained. 

Exception  was  also  taken  to  the  admission  of  evidence  as  to 
the  reputation  of  the  place,  and  of  the  women  who  were  found 
there.    There  was  a  verdict  of  guilty  and  sentence. 

On  error  to  the  common  pleas  court,  the  proceedings  were 
affirmed ;  and  error  is  now  prosecuted  to  this  court  to  reverse  the 
judgments  of  the  courts  below  for  the  reasons  above  stated,  and 
because  the  verdict  was  against  the  weight  of  the  evidence. 

We  are  of  the  opinion  that  there  was  no  error  in  overruling 
the  demurrer  to  the  affidavit.  Section  20,  Article  IV  of  the 
Constitution  provides  that  all  indictments  shall  conclude  with 
the  words  ** against  the  peace  and  dignity  of  the  state  of  Ohio." 
There  is  no  such  requirement  as  to  affidavits  upon  which  prose- 
cutions for  minor  offenses  are  foiuuled,  Nor  is  it  necessary.  If 
the  affidavit  describes  th:^  crime,  the  court  will  take  judicial 
notice  that  it  is  cuntrary  to  the  atatuten,  aud  if  contrary  to  tb9 
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<*riniiiial  statutes,  it  is  aj?ainst  the  poaee  and  digmity  of  the  state 
of  Ohio. 

The  next  question  is  ir.ore  serious.  It  would  be  easy  of  solu- 
tion but  for  the  provision  of  the  ordinance  with  reference  to 
the  drawiui?  of  the  jury.  The  mere  fact  that  all  members  of  the 
juiy  happened  to  be  citizens  of  Columbus  was  a  matter  of  no 
cr'nsefjuence.  If  their  names  were  drawn  from  a  box  containing 
names  of  citizens  of  the  outside  townships,  the  rip:hts  of  the 
accused  would  have  been  fully  preserved.  But,  the  ordinance 
referred  to  required  that  the  jury  be  selected  from  citizeas  of 
Columbus.  Residents  of  other  parts  of  the  county  w^ere  ex- 
eluded.  As  Judfje  Earnhart  aptly  remarks  in  State  v.  Forts, 
S  N.  P.,  16,  the  citizens  of  the  outside  territory  **  could  appear 
only  as  culprits."  They  had  no  part  in  the  administration  of 
the  law;  even  with  reference  to  offenses  committed  within  their 
o\m  bailiwick.  Although  living  in  a  district  defined  in  the 
*it«itute,  and  much  larp:er  in  area  than  the  city  of  Columbus,  they 
are  subject  to  be  dragrj^ed  to  the  smaller  district,  and  tried  before 
what  is  to  them  an  alien  court,  althouf?h  in  their  residence  dis- 
trict there  is  an  organized  judicial  system.  We  think  that  is  not 
within  the  letter  or  the  spirit  of  the  Constitution. 

The  question  has  not  been  passed  upon  in  Ohio,  except  by 
JudKc  Earnhart,  in  State  v.  Voris,  supra,  and  by  Judge  Slough, 
of  Fairfield  County  Common  Pleas  Court,  in  Friend  v.  Holli- 
day,  48  Bull.,  107.  In  the  report  of  Friend  v.  Holliday  no  au- 
thorities are  cited.  But  Judge  Earnhart 's  opinion  is  supported 
by  pertinent  citations. 

In  Olive  V.  State,  11  Xeb.,  1,  it  is  held  in  a  very  full  opinion, 
that— 

'*  While  the  Legislature  doubtless  may,  in  their  discretion,  by 
general  law,  create  trial  districts  larger  than  a  single  county, 
yet,  to  be  effective,  such  law  must  be  accompanied  by  one  under 
which  jurors  can  be  called  from  the  whole,  and  not  from  merely 
a  portion  of  such  district.  In  other  words,  the  trial  district  and 
the  jury  di.strict  must  be  the  same.'* 

To  the  same  eflfect  is  Annstrong  v.  State,  41  Tenn,  (1  Coldw.)i 
336. 
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As  holding  to  the  contrary,  two  citations  are  noted:  State  v. 
Stewart,  60  Wis.,  587  (50  Am.  Rep.,  388),  and  State  v.  Rohimon, 
14  Minn.,  447,  and  upon  these  the  decision  of  the  court  below 
was  founded.  Both  of  these  cases  were  with  reference  to  pro- 
ceedings under  a  statute  giving  a  county  court  jurisdiction  over 
crimes  committed  within  the  territorial  limits  of  the  county 
**and  one  hundred  rods  beyond  the  boundary  line."  In  the 
first  case  the  accused  was  charged  with  obtaining  property  under 
false  pretenses,  and  it  appeared  that  the  alleged  false  pretenses 
were  made  in  one  county  and  the  property  (a  horse)  obtained 
in  another.  The  accused  was  arraigned  in  the  county  where  the 
false  pretenses  were  made,  and  the  point  was  suggested  that  the 
crime  was  not  complete  without  obtaining  the  property,  and  that 
the  law  giving  the  court  jurisdiction  beyond  the  county  was 
unconstitutional  for  the  reasons  urged  in  this  case. 

The  court  held  the  law  constitutional,  but  its  opinion  was 
founded  upon  cases  holding  that  where  a  crime  was  committed 
partly  in  one  county  and  partly  in  another,  the  accused  was 
triable  in  either.  The  court,  however,  went  further  and  held 
that  the  law  was  constitutional  as  applied  to  any  crime;  but 
expressly  refused  to  decide  **  whether  a  juryman  residing  out- 
side of  the  county,  but  within  one  hundred  rods  of  the  county 
line,  and  hence  within  the  district,  would  for  that  reason  be 
incompetent,  or  a  subject  of  peremptory  challenge, '^  such  a  ques- 
tion not  being  before  the  court. 

In  State  v.  Robinson,  supra,  the  court  was  inclined  to  sustain 
a  law  of  long  standing,  which  served  a  useful  purpose  in  avoid- 
ing embarrassing  questions  and  technical  difficulties  in  prose- 
cutions for  crimes  committed  near  county  lines;  and  also  because 
there  was  **au  entire  absence  of  adverse  authority." 

With  due  respect  to  the  high  character  of  these  authorities, 
we  think  the  holding  in  the  Nebraska  and  Tennessee  cases  above 
cited,  and  by  Judge  Earnhart  is  more  logical  and  consistent.  In 
all  criminal  cases,  we  think  the  jury  district  should  be  co-exten- 
sive with  the  trial  district,  in  order  to  meet  the  requirements  of 
the  Constitution. 

We  find  no  other  error  in  th^  proceedings. 
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The  judgments  of  the  common  pleas  and  police  courts  will 
be  reversed,  and  remanded  to  the  police  court  for  a  new  trial 
before  a  competent  jury. 

C,  D.  SavierSf  for  plaintiff  in  error. 

J,  M.  Butler,  G.  S,  Marshall,  C.  E,  Carter  and  J.  0.  West- 
icater,  for  defendant  in  error. 


JUMPINC  FROM  A  MOVING  TRAIN. 

[Circuit  Court  of  Lucas  County.] 

Caroline  E.  Betten  v.  The  Toi^do  &  Ohio  Central  Railroad 

Company. 

Decided,  October  6,  1906. 

yegligence — Stepping  from  a  Moving  Train  is  Negligence  Per  Be,  When 
— Choice  Between  Perils — Questions  for  the  Jury  Developed  by  the 
Evidence — Inconsistency  Between  Plaintiffs  Story  and  the  Argu- 
ment of  Her  Counsel — Charge  of  Court — Challenging  Jurors — Re- 
proof of  Counsel  by  the  Court. 

1.  It  is  negligence  per  se  for  one  to  Jump  from  a  moving  train,  after 

having  been  warned  by  the  conductor  not  to  do  so,  unless  there  is 
some  fact  made  apparent  by  the  evidence  which  in  the  opinion  of 
a  Jury  might  excuse  such  conduct. 

2.  The  overruling  of  a  challenge  of  a  Juror  for  cause  will  not  be  re- 

garded as  prejudicial  error,  where  the  party  claiming  such  error 
failed  to  exercise  all  the  peremptory  challenges  allowed  him  by  law. 

3.  A  reviewing  court  can  not  say  that  a  trial  Judge  was  guilty  of  mis- 

conduct in  rebuking  counsel  or  disapproving  of  some  action  on  his 
part,  where  so  far  as  is  disclosed  by  the  record  the  Judge  may  have 
spoken  pleasantly  and  with  no  tendency  to  prejudice  counsel  or 
his  case. 

Parker^  J. ;  Haynbs,  J.,  and  Wildman,  J.,  concur. 

This  is  a  proceeding  in  error,  brought  to  obtain  a  reversal  of 
the  judgment  of  the  court  of  common  pleas  of  this  county.  In 
the  court  below,  Caroline  E.  Betten  brought  her  action  against 
the  Toledo  &  Ohio  Central  Railroad  Company  to  recover  dam- 
ages on  account  of  personal  injuries  by  her  sustained,  which, 
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she  charged,  were  due  to  the  negligence  of  the  defendant.  On 
the  14th  day  of  August,  1904,  she  was  a  passenger  on  one  of  the 
defendant's  trains,  traveling  from  the  city  of  Toledo  to  her 
home  at  Lime  City,  some  ten  miles  south  of  Toledo.  She  had  paid 
her  fare  and  was  entitled  to  all  the  care  and  protection  due 
from  a  common  carrier  to  a  passenger.  It  was  an  excursion 
train,  consisting  of  several  cars,  apparently  very  fully  loaded. 
She  was  traveling  with  some  relatives,  who  were  also  adults, 
and  one  had  an  infant  child  in  her  charge. 

The  plaintiff  was  a  woman  about  forty  years  of  age,  appar- 
ently in  the  prime  of  life,  and  in  good  health.  She  charges  in 
her  petition  that  the  train  was  stopped  at  the  station  of  Lime 
City,  for  th6  purpose  of  allowing  passengers  to  alight  therefrom ; 
that  a  part  of  the  passengers  on  said  train  had  alighted  after 
the  said  train  had  stopped,  and  plaintiff  was  in  the  act  of  alight- 
ing from  said  train,  when  the  oflScers  and  agents  of  the  defend- 
ant, in  charge  of  said  train,  wrongfully,  carelessly  and  neg- 
ligently caused  said  train  to  be  started  in  such  manner  that 
plaintiff  was  thrown  violently  upon  the  stone  pavement  com- 
posing the  platform  maintained  by  the  defendant  at  said 
station.  Plaintiff  says  that  the  defendant  was  careless  and  neg- 
ligent in  that  it  caused  said  train  to  be  set  in  motion  when  the 
officers  and  agents  of  the  defendant  having  charge  of  said 
train,  knew,  or  should  have  known,  that  plaintiff  was  in  the 
act  of  alighting  therefrom.  Plaintiff  said  she  did  not  know, 
and  had  no  means  of  knowing,  that  said  train  would  be  set  in 
motion,  and  was  without  fault  upon  her  part,  contributing  to 
the  injuries  she  received;  then  follow  the  averments  as  to  the 
injuries.  And  there  was  evidence  tending  to  support  her  claim 
of  negligence  upon  the  part  of  the  railroad  company,  and  of  an 
absence  of  negligence  upon  her  part,  and  that  she  received 
serious  injuries. 

The  defendant  company  denied  that  it  had  been  guilty  of 
any  negligence,  and  averred  that  the  plaintiff  was  guilty  of 
contributory  negligence.  The  case  was  tried  to  a  jury,  which 
returned  a  verdict  in  favor  of  the  defendant.  A  motion  for  a 
new  trial  having  been  overruled,  the  plaintiff  below  prosecutes 
error  here. 
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That  the  plaintiff  was  a  passenger,  that  she  was  traveling  on 
the  train ;  that  the  train  stopped  at  Lime  City,  that  she  attempted 
to  alight,  that  in  alighting  she  fell  or  was  thrown  down,  stands 
undisputed.  It  is  also  undisputed  that  the  train  stopped  for  the 
purpose  of  permitting  passengers  to  alight,  and  that  while  the 
plaintiff  was  attempting  to  pass  from  the  cars  to  the  platform, 
the  train  started  again.  It  seems  that  the  conductor  of  the  train 
was  about  this  time  very  busy  taking  up  the  tickets  of  the 
passengers,  and  that  the  duty  of  the  starting  of  the  train  was 
being  performed  by  a  brakeman,  who  was  out  on  the  plat- 
form, and  that  he  signalled  for  the  train  to  start  before  Mrs. 
Betten  had  a  chance  to  alight  from  the  train,  perhaps  supposing 
that  all  the  passengers  had  alighted;  at  all  events,  there  is  no 
evidence  that  he  obser\'ed  that  she  had  not  alighted  when  the 
signal  was  given  for  the  train  to  start. 

Nevertheless  we  think  that  the  jury  were  authorized  in  finding 
upon  the  issue  of  the  alleged  negligence  of  the  company  that 
it  was  guilty  of  negligence,  as  charged;  that  it  devolved  upon 
the  company,  through  its  servants,  to  ascertain  whether  all  the 
passengers  who  were  attempting  to  alight,  had  reached  the  plat- 
form in  safety,  before  it  permitted  the  train  to  be  started 
up  again. 

It  seems  that  the  train,  when  it  started  up,  advanced  about 
ten  feet  and  was  then  stopped  again  and  the  stopping  again 
appears  to  have  been  because  of  a  signal  given  by  the  conductor 
of  the  train,  he  having  observed  the  predicament  of  the  plaintiff 
as  she  was  about  to  alight,  pulled  the  bell  n)pe  and  the  train 
was  stopped  within  a  very  few  feet  of  where  it  started. 

The  plaintiff  contends,  and  as  she  relates  the  facts  of  this 
accident  it  appears,  that  she  was  just  in  the  act  of  stepping  from 
the  platform,  just  swinging  herself  from  the  train  when  the 
train  started  and  threw  her  down.  On  the  part  of  the  railroad 
company  it  was  contended,  and  there  was  evidence  upon  the  trial 
tending  to  show  that  when  the  train  was  started  upon  the 
signal  given  by  the  brakeman,  Mrs.  Betten  was  upon  a  plat- 
form of  one  of  the  cars,  rather  upon  one  of  the  steps  leading 
from  the  platform  of  the  car;  that  the  conductor  observed,  or 
was  apprehensive  that  she  was  about  to  attempt  to  alight,  and 
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that  he  called  to  her  not  to  jump;  that  he  immediately  pulled 
the  bell  rope,  giving  the  signal  for  the  train  to  stop;  but  that 
notwithstanding  the  fact  that  the  train  was  in  motion,  and  that 
she  had  received  this  warning  from  the  conductor,  she  jumped 
from  the  train  and  so  was  injured.  And  the  verdict  of  the  jury 
indicates  that  that  is  the  state  of  facts  they  found  to  be  true.  It 
is  not  comprehensible  upon  any  other  theory;  they  must  have 
found  that  that  was  the  way  the  accident  occurred. 

With  respect  to  that  assumed  state  of  facts,  which  the  testi- 
mony tended  to  establish,  a  charge  was  given  by  the  court,  of 
which  the  plaintiff  in  error  makes  serious  complaint,  to  the 
effect  that  one  alighting  from  a  train  under  such  circumstances 
would  be  guilty  of  negligence  per  se;  in  other  words,  would  have 
no  right  of  recovery.     I  read  that  paragraph: 

**The  defendant  claims  that  the  plaintiff,  when  upon  the  plat- 
form of  the  car,  was  warned  by  the  conductor  that  the  train  was 
in  motion  and  that  she  should  not  leave  the  car;  that  by  not 
regarding  the  warning  so  given,  knowing  that  the  car  was  in 
motion,  and  jumping  from  the  car  or  leaving  the  car  while  it 
was  in  motion,  and  without  regard  to  the  warning  that  was 
given,  the  plaintiff  was  guilty  of  a  negligent  act  without  the 
commission  of  which  she  would  not  have  been  injured;  in  other 
words,  by  leaving  the  train  under  the  circumstances,  that  she 
did,  having  had  w^arning  that  she  could  not  leave  it,  and  know- 
ing that  it  was  in  motion,  she  was  guilty  of  contributory  negli- 
gence. I  will  say  to  you  that  if  you  find  from  the  evidence  in  this 
case  that  the  plaintiff,  knowing  that  this  train  was  in  motion, 
was  warned  by  the  conductor  in  charge  of  the  train,  and  told 
not  to  leave  the  train  while  it  was  in  motion ;  if  a  warning  was 
given  in  that  way,  and  under  such  circumstances  as  she  under- 
stood it,  and,  notwithstanding  such  warning  and  such  knowledge 
on  her  part,  she  leaped  from  the  train,  she  can  not  recover  in 
this  action.  Such  conduct  on  her  part  would  constitute  con- 
tributory negligence,  because  it  was  her  duty,  if  she  knew  this 
train  was  in  motion  and  that  the  conductor  of  the  train  forbade 
her  to  leave  the  train  at  that  time,  to  observe  the  warning  and 
refrain  from  leaving  the  train,  and  if  she  did  not  do  so,  she  in 
law^  can  not  recover  in  this  case,  although  you  may  find  from 
the  evidence  that  the  defendant  company  was  negligent  in 
starting  the  train  before  she  had  time  to  alight.'' 

It  is  insisted  by  counsel  for  plaintiff  in  error  that  the  weight 
of  authority  is  to  the  effect  that  one  alighting  from  a  moving 
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train  is  not  guilty  of  negliofence  per  se;  but  that  such  action 
creates  a  presumption  of  negligence,  a  prima  facie  case  of  neg- 
li^nce,  which  is  rebuttable,  and  which  may  be  overcome  by  the 
circumstances  attendant  upon  the  act;  that  is  to  say,  whether 
it  would  be  negligence  or  not  would  depend  upon  other  circum- 
stances than  the  mere  circumstance  of  attempting  to  alight 
from  the  moving  train;  and  that  this  is  so,  even  though  the 
additional  circumstance  of  a  warning  from  the  conductor  ac- 
companies the  incident;  and  a  great  many  authorities  are  cited 
in  support  of  this  contention.  On  the  other  hand,  very  respect- 
able authorities  are  cited  in  support  of  the  proposition  that  it 
is  negligence  per  se  to  attempt  to  alight  from  a  moving  train. 

We  think,  however,  that  the  better  rule,  and  the  rule  sup- 
ported by  the  great  weight  of  authorities,  is  that  contended 
tor  by  plaintiff  in  error,  that  the  question  is  to  be  submitted  to 
the  jury,  if  the  circumstances  are  such  as  might,  in  the  judg- 
ment of  reasonable  men,  excuse  the  act  of  attempting  to  alight 
from  a  moving  train.  In  other  words,  if  the  judgment  of  rea- 
sonable men  would  not  all  agree  upon  the  proposition,  it  should 
be  submitted  to  the  jury;  that  there  may  be  circumstances  under 
which  one  would  be  entirely  justified  in  attempting  to  alight 
from  a  moving  train,  rather  than  remaining  upon  it.  One  of  the 
eases  cited  by  counsel  for  defendant  in  error,  is  that  of  Morrismi 
V.  Railway  Company;  56  N.  Y.;  302,  and  in  the  course  of  the 
decision.  Judge  Folger  says  (page  306)  : 

*'The  learned  counsel  for  the  defendant  claims  that  the  facts 
are  such  as  that,  as  a  matter  of  law,  contributory  negligence  is 
shown,  and  that  there  was  not  a  question  of  fact  for  the  jury. 
He  insisted  that  as  a  matter  of  law,  it  is  always  negligence  and 
want  of  ordinary  care,  for  a  person  to  attempt  to  get  off  a  car 
when  it  is  in  motion.  Were  I  disposed  to  accede  to  this  propo- 
sition upon  principle,  which  I  am  not,  I  should  feel  myself  pre- 
cluded by  prior  decisions  of  this  court,  and  influenced  to  a  con- 
trar>-  conclusion  by  those  of  other  courts  {Filer  v.  Railway  Co., 
49  X.  Y.,  47,  and  eases  cited;  Pnm.  Ry.  Co.  v.  Kilgore,  32 
Penn.  St.,  292).  The  rule  established,  and  as  I  think,  the  true 
one,  is,  that  all  the  circumstances  of  each  case  must  be  con- 
sidered in  determining  whether  in  that  case,  there  was  contrib- 
utor}' negligence,  or  want  of  ordinary  care,  and  that  it  is  not 
sound  to  select  one  prominent  and  important  fact,  which  may 
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occur  in  many  cases,  and  to  say,  that  being  present,  there  must, 
as  matter  of  law,  have  been  contributory  negligence.  The  cir- 
cumstances vary  infinitely  and  always  affect  and  more  or  less 
control  each  other.  Each  must  be  duly  weighed  and  relatively 
considered,  before  the  weight  to  be  given  to  it  is  known.  This 
is  not  to  say,  however,  that  in  every  case,  it  is  a  question  for 
the  jury  of  fact,  or  of  fact  and  of  law  to  be  given  to  the  jury 
with  instructions.  Where  the  facts  are  undisputed,  the  ques- 
tion of  contributory  negligence  may  become  one  of  law,  as  the 
other  questions  which  arise  upon  a  trial,  and  are  submitted  to 
the  decisions  of  the  court  on  a  motion  for  non-suit  or  otherwise. ' ' 

Then  the  learned  judge  proceeds  with  a  discussion  of  the  facts 
of  the  case  he  was  deciding,  and  concludes  that  as  a  matter  of 
law  in  that  case  the  plaintiff  in  error  was  guilty  of  negligence 
2)€r  se. 

As  I  have  indicated,  we  are  not  prepared  to  affirm  as  an 
abstract  proposition  that  one  who  jumps  from  a  moving  train 
even  after  being  warned  by  the  conductor  to  not  do  so,  is  guilty 
of  negligence  which  would  preclude  a  recovery  for  injuries  so 
received.  But  what  is  charged  in  this  case  we  are  not  author- 
ized to  regard  as  being  charged  as  an  abstract  proposition.  It 
is  to  be  read  and  construed  in  connection  with  the  facts  of  the 
case  as  developed  by  the  evidence;  it  must  be  applied  to  the 
facts  of  the  case  and  it  must  be  applied  here  as  if  the  court  had 
added  **  unless  from  other  circumstances  shown  by  the  evidence  in 
the  case  it  appears  to  you  that  an  ordinarily  prudent  person 
under  the  same  circumstances  would  have  jumped  from  the 
train,  notwithstanding  the  moving  of  the  train  and  the  warn- 
ing.'' That,  of  course,  would  have  so  modified  it  as  to  make  it 
a  charge  that  the  jumping  from  the  train  made  but  a  prima 
facie  case  of  negligence. 

But  the  question  of  whether  the  court  erred  in  not  adding 
that  qualification  must  be  tested  by  an  examination  of  the  evi- 
dence to  ascertain  whether  there  were  any  circumstances  showTi 
to  which  the  qualification  might  have  been  properly  applied 
by  the  jury;  whether  there  was  anything  in  the  circumstances 
that  would  have  justified  the  jury  in  finding  that  Mrs.  Betten 
was  not  guilty  of  negligence,  even  though  she  jumped  from  the 
train  while  it  was  moving,  and  after  being  warned  by  the  con- 
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diictor  not  to  do  so.  I  repeat,  an  excuse  for  doing  an  act  that 
without  excuse  therefor  would  be  pci-  se  negligence,  must  be 
found  in  the  evidence,  and  not  raised  by  imagination  or  con- 
jecture of  circumstances  that  might  have  accompanied  the  act. 
In  this  case  INIrs.  Betten  is  a  witness  in  her  own  behalf,  and 
she  tells  her  story  very  brieHy  at  page  36  of  the  record.  After 
some  questions  leading  up  to  this,  she  is  asked: 

*'Q.  What  occurred  when  the  train  reached  Lime  City?  A. 
My  daughter  got  off  ahead  of  me  and  I  was  following,  and 
when  he  called  *Lime  City,'  I  was  right  back  of  my  daughter, 
and  after  she  got  off  I  was  just  stepping  oft'  when  the  train  gave 
a  jerk  and  threw  me,  and,  of  course,  that  is  the  last  I  remember. 

**Q.  Had  the  train  come  to  a  stop  to  let  passengers  off?  A. 
Yes. 

*'Q.  Did  you  k^ow  the  train  was  about  to  start  up  again?  A. 
Xo ;  I  did  not  think  it  would  start. 

**Q.  Do  you  know  how  you  fell?  A.  I  know  I  struck  my 
head  and  my  back.'* 

Those  are  answers  as  to  how  it  came  about  that  she  wa.s 
thrown;  according  to  her  own  story,  she  was  not  aware  that 
the  train  was  moving  when  she  attempted  to  alight,  and  she  was 
in  the  very  act  of  alighting  from  the  car  when  the  movement  of 
the  car  in  starting  up  threw  her  so  that  she  fell. 

Counsel  for  plaintiff  in  error,  in  his  brief,  says: 

**In  this  case  Mrs.  Betten  was  compelled  by  an  act  of  the  de- 
fendant to  elect  between  an  alternative  danger,  namely,  she 
was  obliged  to  decide  in  an  instant  whether  it  was  safer  for  her 
to  step  from  the  slowly  moving  train  to  the  ground  below,  or  to 
incur  the  peril  of  remaining  on  the  platform  of  the  train  until, 
as  she  believed,  the  train  had  reached  the  next  station,  or  the 
peril  of  returning  to  the  place  in  the  car  which  she  had  occu- 
pied before  the  train  reached  Lime  City.  The  negligent  act  of 
the  company's  servants  in  starting  the  train  interfered  to  some 
extent  with  her  free  agency,  and  the  slowly  moving  train,  neg- 
ligently started  as  it  was,  created  a  confidence  that  the  att-empt 
could  be  made  with  safetv ;  much  more  safetv  than  would  have 
been  in  her  remaining  on  the  platform  of  the  train,  or  turning 
around  and  climbing  the  steps  in  an  attempt  to  return  to  the 
position  in  the  car  which  she  had  formerly  occupied." 

This  is  altogether  inconsistent  with  Mrs.  Betten 's  own  story. 
According  to  her  story,  she  was  not  put  to  any  election  between 
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perils,  and  her  mind  was  not  agitated  by  a  consideration  of 
the  so-called  peril  of  being  carried  forward  by  the  train,  and 
her  free  agency  was  not  interfered  with  in  any  respect.  She 
was  alighting  from  a  train  which  had  stopped  and  which  she  did 
not  anticipate  would  be  started,  and  was  thrown  by  the  train 
suddenly  starting  up  as  she  was  in  the  act  of  alighting. 

Again,  counsel  says:  **In  the  case  at  bar,  Mrs.  Betten  was, 
by  the  wrongful  act  of  the  railroad  company,  placed  in  a  posi- 
tion of  peril,  and  the  sudden  impulse  to  step  from  the  train,  or 
jump,  notwithstanding  the  warning  of  the  conductor,  w^as  not 
unnatural  to  a  woman  under  such  circumstances;''  though  Mrs. 
Betten  swears  most  positively  that  she  heard  no  warning  from 
the  conductor.  And  counsel  says:  **In  this  case  we  have  not  a 
man,  but  an  infirm  and  nervous  country  woman,  actually  on  the 
steps  of  a  train  w^hich  had  just  begun  to  move,  while  her  hus- 
band and  all  her  friends  were  on  the  ground,  and  she  without 
protection,  reasonably  believing  that  she  was  about  to  be  carried 
away,  jumps  off  of  the  steps.  Mrs.  Betten  had  many  times  more 
reason  to  be  frightened  into  jumping  off  than  did  the  man  in 
the  Michigan  case." 

But  according  to  the  facts  deduced  in  evidence  here  on  be- 
half of  the  plaintiff,  she  was  not  then  an  infirm  and  nervous 
woman;  but  she  was  a  woman  in  good  health,  in  the  prime  of 
life,  doing  all  her  own  work;  indeed,  helping  about  the  farm 
work ;  though  there  is  evidence  tending  to  show  that  since  then, 
and  because  of  the  injury  she  received  at  that  time,  she  has 
become  infirm  and  nervous.  And  all  that  is  said  here  about  her 
apprehensions  of  being  carried  forward,  and  of  her  acting  upon 
the  impulse  and  choosing  between  perils,  etc.,  is  entirely  incon- 
sistent with  her  claim  and  her  story.  It  is  imaginary  if  tested 
by  her  story.  In  other  words,  it  is  a  conjecture  of  a  statje  of 
facts  that  m.ight  have  existed  but  not  a  state  of  facts  which 
she  relates  and  relies  upon. 

At  the  same  time,  there  is  evidence  in  the  case,  which  the  jury 
must  have  considered  and  which  the  jury  must  have  be- 
lieved, tending  to  show  that  her  story  in  this  regard  is 
incorrect,  and  that  the  truth  lies  nearer  to  the  supposed 
case  set  forth  by  counsel  in  his  brief.    Upon  this  question,  how 


CIRCUIT  COURT  REPORTS-NEW  SERIES.         61 

1907.]  Lucas  County. 


far  the  jury  would  be  required  to  go  to  reconcile  the  two  stories, 
we  need  not  express  any  opinion.  They  appear  to  us  to  be 
irreconcilable;  but  the  jury  would  be  authorized  to  consider 
other  circumstances  in  evidence,  even  though  they  were  cir- 
cumstances not  related  by  the  plaintiff,  and  even  though  they 
were  circumstances  which,  in  the  opinion  of  the  jury,  tended 
to  contradict  the  story  of  the  plaintiff.  But  the  jury  would  not 
be  authorized  to  go  outside  of  the  evidence  for  conjectures  or 
imaginary  cases  or  circumstances. 

I  have  pointed  out  that  counsel  for  plaintiif  in  error  argued 
along  the  line  of  the  plaintiff  being  compelled  to  choose  between 
perils,  compelled  by  the  wrongful  act  of  the  defendant  to  make 
such  choice. 

"We  do  not  regard  this  as  a  case  of  that  character.  The  jury 
may  have  been  authorized  to  find  that  she  was  called  upon  to 
choose  between  the  apparent  peril  of  jumping  from  the  train 
and  the  inconvenience  of  being  carried  beyond  the  station ;  but 
there  was  no  peril  in  that;  that  is  to  say,  it  is  not  apparent 
from  the  evidence  that  there  was  any  peril  in  that,  and  it  is  not 
properly  so  denominated,  it  does  not  come  within  that  category  of 
cases,  it  is  not  apparent,  it  is  not  shown  that  this  possible  in- 
convenience preyed  on  the  plaintiff's  mind,  so  as  to  impair 
its  normal  functions,  or  that  she  was  paralyzed  by  fear,  or  felt 
so  confused,  distressed  or  excited,  that  she  could  not  weigh  or 
consider  dangers  and  inconveniences;  of  that  we  find  no  hint 
appearing  in  the  evidence  that  would  authorize  the  jury  to 
make  such  a  finding.  Had  they  so  found  it  would  be  upon  pure 
imagination  or  conjecture.  Taking  the  most  favorable  view 
admissible  of  the  plaintiff's  story,  taking  it  as  shown  by  the 
evidence,  as  we  are  bound  to  do  in  considering  whether  the 
jury  should  have  been  permitted  to  consider  any  circumstances 
that  might  have  excused  her  action,  we  can  not  see  that  there  is 
anything  that  would  have  justified  the  jury  in  finding  that  she 
was  free  from  contributory  negligence.  In  other  words,  we  are 
of  the  opinion  that  unless  there  is  some  fact  made  apparent 
by  the  evidence  to  excuse  such  conduct,  that  it  is  negligence 
per  se  for  one  to  jump  from  a  moving  train,  after  being  warned 
by  the  coQdvictQjr  of  the  train  npt  Xq  do  sp.    There  may  be  cir-. 
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ciimstanccs  that  would  excuse  such  action;  but  we  have  no 
such  circumstances  related  or  set  forth  or  made  apparent  in  the 
record  in  this  case;  and  therefore,  in  so  far  as  this  charge  con- 
tained an  abstract  proposition  which  was  wrong,  we  can  not  see 
that  it  was  in  any  way  prejudicial  to  the  plaintiff  in  error. 
We  find  that  there  was  no  error  in  the  charge  when  applied  to 
the  facts  of  the  case,  no  excuse  for  such  action  being  shown 
or  claimed  even  by  the  plaintiff  herself,  the  jury  having  found, 
as  they  were  bound  to  do  under  this  charge,  and  as  they  must 
have  done,  that  she  jumped  from  the  train  while  it  was  in  mo- 
tion, while  she  knew  it  was  in  motion,  after  she  had  been 
warned  by  the  conductor  not  to  do  so,  after  she  had  heard  the 
warning,  and  without  any  other  excuse  than  to  escape  the  in- 
convenience of  being  carried  beyond  her  station.  We  think, 
as  applied  to  that  state  of  facts,  there  was  no  error  prejudicial 
to  the  plaintiff  in  error;  so  that  the  judgment  will  not  be  dis- 
turbed on  that  ground. 

The  other  matters  complained  of  I  will  pass  over  by  merely 
menitioning  them.  It  is  complained  that  there  was  error  in 
the  overruling  of  a  challenge  of  a  juror  for  cause.  The  juror 
stated  that  he  was  working,  or  had  worked,  perhaps  was  then 
working  for  the  Lake  Shore  Railroad  Company,  which,  he  un- 
derstood, had  some  connection  with  the  Ohio  Central  Railroad 
Company,  and  he  preferred  not  to  sit  as  a  juror.  He  was 
challenged  and  the  court  held  that  that  did  not  amount  to  a 
cause  of  challenge,  and  it  was  overruled;  thereupon  he  was 
peremptorily  challenged  by  the  plaintiff.  In  view  of  the 
state  of  the  record,  we  are  not  now  considering  whether  this 
was  a  good  ground  for  challenge  for  cause  or  not,  because  the 
plaintiff  still  had  left  unused,  and  which  were  not  used  at  all 
upon  the  trial,  three  peremptory  challenges;  and  even  if  the 
court  was  in  error  upon  this  matter,  there  was  nothing  there 
prejudicial  to  the  plaintiff  in  error. 

Counsel  for  plaintiff  in  error  complain  that  the  court  below, 
or  the  trial  judge,  was  guilty  of  misconduct  in  rebuking  counsel, 
or  disapproving  of  some  action  on  the  part  of  counsel,  in  such 
way  as  to  prejudice  him  and  his  cause  before  the  jury.  We  have 
looked  into  the  matter;  there  aeems  to  be  something  in  it 
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counsel  depicts  and  emphasizes  it ;  but,  of  course,  we  can  not  find 
that  on  the  i^cord.  For  aught  that  appears,  whatever  was  said 
was  said  pleasantly  and  suavely  and  had  no  tendency  to  preju- 
dice counsel  or  his  cause. 

We  can  not  say  that  this  verdict  is  against  the  weight  of  the 
evidence:  we  shall  not  stop  to  enter  into  a  discussion  of  the 
evidence ;  it  is  so  evenly  balanced  that  we  would  not  be  justified 
in  disturbing  the  verdict  upon  that  ground. 

The  judgment  of  the  court  of  common  pleas  will  be  affirmed. 

Charles  A.  Thatcher,  for  plaintiff  in  error. 

Doyle,  Lewis  &  Schaufclhcrger,  for  defendant  in  error. 


STRXET  ASSESSMENTS  AGAINST  PROPERTY  APPROPRIATED 

FOR  PARK  PURPOSES. 

[Circuit  Court  of  Hamilton  County.] 

Wn^LiAM  Scully  v.  City  op  Cincinnati  et  al. 

Decided,  December  29,  1906. 

Municipal  Corporations — Property  Appropriated  for  Park  Purposes — 
Lien  of  City  for  Street  Assessments — Claim  for.  Adverse  to  Lot 
Owners — Section  1536-111. 

The  lien  of  a  street  assessment  against  property  appropriated  by  the 
city  for  park  purposes  is  merged  in  the  higher  title  of  the  fee 
thereby  acquired,  and  the  city  is  entitled  to  retain  the  present 
value  of  assessments  remaining  unpaid  from  the  amount  assessed 
as  compensation  to  the  land  owners. 

Nine  annual  installments  of  a  lien  for  a  street  assessment  re- 
mained unpaid  at  the  time  of  the  appropriation  by  the  city  for 
park  purposes  of  the  property  so  assessed.  In  making  its  order 
of  distribution  of  the  amount  assessed  by  the  jury  as  compensa- 
tion to  the  land  owners,  the  court  below  retained  a  sufficient 
sum  to  satisfy  the  claim  of  the  city  for  the  unpaid  assessments. 
From  this  order  aa  appeal  was  taken, 
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GiFFEN,  J.;  Jelke,  P.  J.,  and  Swing,  J.,  concur. 

While  it  does  not  appear  from  the  cross-petition  of  the  city 
auditor  when  the  work  of  improving  the  street  was  commenced 
nor  when  the  assessing  ordinances  were  passed,  enough  appears 
in  the  record,  as  against  a  demurrer,  to  show  that  the  assess- 
ments were  made  and  were  liens  upon  the  real  estate  in  question 
at  the  time  the  same  was  appropriated  for  a  public  park.  Mak- 
ley  V.  Whitmore  et  at,  61  O.  S.,  587-592. 

Section  1536-110,  Revised  Statutes,  provides  that,  **The  jury 
shall  be  sworn  to  make  the  whole  inquiry  and  assessment,''  and 
the  record  shows  that  they  assessed  the  compensation  to  be  paid 
for  the  several  lots  to  the  owner  or  owners  of  each  particular  lot. 

Whether  or  not  the  city  was  an  owner  by  reason  of  its  lien 
upon  the  real  estate  for  unpaid  assessments  is  immaterial,  as  its 
claims  were  adverse  to  the  lot  owners,  and  the  adjustment  of 
such  claims  is  provided  for  by  Section  1536-111,  Revised  Stat- 
utes. 

If  no  such  adjustment  were  had  in  this  proceeding,  the  lien 
would  be  merged  in  the  higher  title  of  the  fee  thereby  acquired. 
The  city  was  entitled  to  only  the  present  value  of  the  annual 
assessments ;  but  the  lot  owners  having  declined  to  plead  further, 
after  demurrer  overruled,  will  be  deemed  to  have  waived  such 
defense. 

Judgment  affirmed.  Same  entry  in  the  case  of  Scully,  Ad- 
minisirator,  v.  The  City  of  Cincinnati  ci  al  and  Burnet  v.  The 
City  of  Cincinnati  et  al  (4289  and  4290). 

John  C,  Healy,  for  plaintiffs  in  error. 

John  R.  Schindcl,  for  defendants  in  error. 
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LIMITATION  ON  RIGHT  TO  DISMISS  WITHOUT 

PREJUDICE. 

[Circuit  Court  of  Cuyalioga  County.] 

Ch.vrles  a.  Turner  v.  The  Pope  Motor  Car  Company  et  al. 

Decided,  December  21.  1906. 

Dismissal — Provision  of  Section  6314 — Oiving  Right  to  Plaintiff  to 
Dismiss  tcithout  Prejudice — Spirit  of  the  Statute — What  Consti- 
tutes Final  Submission — Directed  Verdict  for  Defendant — Pro- 
cedure— Trial. 

1.  Where  a  bill  of  exceptions  does  not  purport  to  contain  all  of  the 

evidence  offered  by  the  plaintiff  before  resting,  a  reviewing  court 
can  not  determine,  even  under  the  scintilla  rule,  that  there  was 
an  issue  of  fact  proper  to  be  submitted  to  the  jury. 

2.  A  motion'  by  defendant  for  a  directed  verdict  in  his  favor,  submitted 

after  plaintiff  has  rested^  is  in  the  nature  of  a  demurrer  to  the 
evidence,  and  calls  for  a  decision  vital  to  the  controversy;  and 
an  effort  by  plaintiff  to  dismiss  without  prejudice  comes  too  late. 
if  delayed  until  after  defendant's  motion  for  a  verdict  has  been 
granted. 

WiLDMAN,  J.  (sitting  in  place  of  Winch,  J.);  Marvin,  J., 
and  Henry,  J.,  concur. 

Error  to  the  Court  of  Common  Pleas. 

The  plaintiff  in  error  was  plaintiff  in  the  court  of  common 
pleas  of  this  county,  suing  the  Pope  Motor  Car  Company  and 
the  Baker  Motor  Vehicle  Company.  He  asserts  in  substance 
that  on  or  about  September  5,  1903,  said  defendants  entered 
into  a  contest  of  speed  of  automobiles  on  grounds  leased  by  the 
Cleveland  Automobile  Club,  and  while  engaged  in  said  con- 
test they  so  negligently  operated  their  respective  automobiles 
and  drove  them  at  so  high  a  rate  of  speed  that  they  lost  con- 
trol of  them,  with  the  result  that  they  collided,  whereupon  the 
car  o\vned  by  the  Baker  Motor  Vehicle  Company  was  hurled 
with  frightful  force  and  velocity  across  the  track,  which  it 
left  and  crashed  through  a  fence  bounding  said  traek  and 
into  a  crowd  of  spectators.  The  plaintiff  was  one  of  them,  and 
while  in  a  proper  place   and   one   which  under  ordinary  cir- 
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cumstances  was  safe,  he  was  struck  by  the  car  so  leaving  the 
track  and  received  severe  injuries.  He  alleges  damages  and 
asks  judgment  for  the  same  against  both  defendants. 

Issue  was  taken  on  these  claims  and  the  case  proceeded  to 
trial.  After  the  introduction  of  evidence  by  the  plaintiflp  he 
rested  his  case,  whereupon  both  defendants  moved  for  a  ver- 
dict. These  motions  were  considered  by  the  court  and  passed 
upon,  as  disclosed  by  the  bill  of  exceptions,  as  follows  (I  quote 
the  language  of  the  trial  judge) : 

**This  motion  is  sustained  as  to  the  Pope  Motor  Car  Com- 
pany for  default  of  proof  of  its  having  entered  a  car.  That 
must  be  sustained.  There  is  nothing  to  show  that  this  car 
was  operated  by  anybody  in  the  employ  of  the  Pope  Motor 
Car  Company,  and  that  it  owned  the  car.  I  find  there  is  no 
negligence  shown  against  either  of  these  companies,  and  the 
motion  as  to  both  will  be  sustained." 

Thereupon  counsel  for  plaintiff,  after  some  indulgence  for 
consultation,  said  to  the  court: 

*'I  am  perfectly  satisfied  from  this  deposition  and  from  the 
claim  made  here  that  the  Pope  Motor  Car  Company  did  not 
enter  this  car  and  did  not  control  it.  I  think  there  is  no  doubt 
about  that,  but  it  now  develops  that  a  local  company,  unknown 
to  us,  until  we  appeared  in  this  trial,  did  enter  it  and  control 
it. 

**I  have  no  objection  to  the  granting  of  this  motion  as  to  the 
Pope  Motor  Car  Company,  because  they  did  not  enter  and  did 
not  control  it,  but  I  do  not  want  that  motion  granted  as  to  the 
Baker  Company,  because  this  plaintiff  has  a  right  to  bring 
his  action  against  the  party  that  did  enter  and  control  jointly 
with  the  Baker.  I  am  asking  that  as  to  the  Baker  Company 
this  action  may  be  dismissed  without  prejudice." 

After  some  discussion  the  court  took  the  matter  under  ad- 
visement until  the  following  morning.  At  that  time,  on  the 
convening  of  the  court  counsel  for  the  plaintiff*  said: 

**The  plaintiff  now,  before  any  other  order  is  made  or  found, 
dismisses  this  case  as  to  the  defendants,  without  pi-ejudice." 

And  the  jury  having  been  called  by  the  court,  counsel  for 
plaintiff  renewed  his  attempt  to  dismiss  in  the  following  words: 
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*'If  the  coiiit  pleases,  before  any  clireetion  to  the  jury  is 
sriven  in  this  case,  the  plaintiflF  dismisses  the  same  as  to  both 
the  defendants,  without   prejudice.'' 

The  court  thereupon  refused  to  enter  the  dismissal  and  di- 
rected a  verdict  for  the  defendants,  which  was  at  once  returned 
by  the  jury. 

To  the  refusal  of  the  court  to  enter  the  dismissal  of  the  case 
without  prejudice,  and  to  the  direction  iriven  to  the  jury,  plaint- 
iff excepted,  and  filed  his  motion  for  a  new  trial,  asserting 
as  frround  therefor  not  only  the  refusal  to  enter  the  dismissal 
of  th?  action,  but  also  the  instruction  to  the  jury  to  find  for 
the  defendants. 

While,  as  appears  from  the  foregoing  statement,  the  plaint- 
iff expressly  conceded  the  correctness  of  the  court's  ruling  on 
the  motion  to  instruct  the  jury  to  find  for  the  Pope  Motor  Car 
Company,  his  attempt  to  dismiss  his  action  without  prejudice 
to  another  was  made  to  apply  to  both  defendants.  I  will  not 
spend  time  in  discussion  whether  any  distinction  is  now  to  be 
drawn  between  their  relative  rights  as  to  such  dismissal.  It 
is  very  clear,  however,  that  the  court's  action  in  charging  the 
jury  to  find  for  the  Pope  Company  can  not  now  be  relied  on 
as  ground  for  new  trial,  if  the  case  was  still  in  court  for  any 
charge  at  all. 

And  as  to  both  defendants  we  need  not  tarry  long  to  consider 
the  court's  action  in  sustaining  their  motions,  so  far  as  it  is 
affected  by  the  sufficiency  or  insufficiency  of  the  evidence. 
The  bill  of  exceptions,  as  we  read  it,  does  not  purport  to  con- 
tain all  the  evidence  which  had  been  offered  by  the  plaintiff 
before  resting;  and,  as  I  am  informed  by  my  present  associates, 
this  court  has  repeatedly  held  that  it  will  not  presume  error 
of  the  court  below  under  such  circumstance.s ;  in  other  words, 
that  even  under  the  scintilla  rule  the  reviewing  court  can  not 
determine  that  there  was  an  issue  of  fact  proper  to  be  sub- 
mitted to  the  jury,  where  such  court  has  not  before  it  the 
evidence  and  all  of  it  bearing  on  such  issue. 

The  remaining  question,  and  that  on  which  most  emphasis 
has  been  placed  in  argument,  is  that  raised  by  plaintiff's  effort. 
to  dismiss  his  action  against  the  defendants  without  prejudice. 


68         CIRCUIT  COURT  REPORTS— NEW  SERIES. 


Turner  v.  Pope  Motor  Car  Co.  et  al.         [Vol.  IX,  N.  S. 


Referring  to  Section  5314  of  the  Revised  Statutes,  we  find 
the  provision  relied  on  by  the  plaintiff  as  sustaining  his  con- 
tention of  error,  as  follows: 

**An  action  may  be  dismissed  without  prejudice  to  a  future 
action.  1.  By  the  plaintiff,  before  the  final  submission  of  the 
case  to  the  jury,  or  to  the  court,  when  the  trial  is  by  the  court." 

It  is  urged  that  the  trial  here  was  to  the  jury  and  that 
there  was  no  ** final  submission  of  the  case"  until  the  jury  had 
been  charged  by  the  court.  On  the  other  hand,  it  is  contended 
that  when  the  plaintiff  had  rested  his  case,  and  a  motion  was 
addressed  to  the  court  by  the  defendants,  raising  an  issue  vital 
to  the  determination  of  the  action,  the  case  was  thereby  sub- 
mitted to  the  court,  and  that  an  effort  by  the  plaintiff  to  dis- 
miss after  the  court  had  announced  its  opinion  and  had  sustained 
the  motions,  was  too  late. 

It  can  not  be  denied  that  the  plaintiff's  contention  has  the 
support  of  respectable  authority  outside  of  the  state:  but  it 
should  not  be  adopted  unless  it  is  in  harmony  with  the  spirit 
as  well  as  the  letter  of  our  statute.  An  aid  to  the  proper  con- 
struction of  the  law  may  be  found  in  the  evident  purpose  of 
its  enactment  and  its  limitations.  That  justice  should  not  fail 
because  of  technical  defects  in  the  preparation  and  presentation 
of  an  action,  the  right  is  given  to  the  plaintiff  to  dismiss  and 
begin  anew ;  but  the  exercise  of  this  right  is  limited  to  a  period 
prior  to  the  final  submission  of  the  case.  Why  this  limitation? 
If  the  plaintiff  has  failed  in  his  action  by  reason  of  lack  of 
evidence  on  its  first  trial,  why  may  he  not  have  repeated  retrials 
at  his  discretion  until  he  obtains  his  due?  Manifestly  because 
the  rights  of  defendants  are  involved.  They  can  not  justly  be 
subjected  to  unnecessary  loss  of  time  and  expense  of  litigation, 
to  enable  the  plaintiff  to  readjudicate  his  claims  after  a  com- 
petent tribunal  has  once  decided  them.  The  motion  in  this 
case,  presented  by  the  defendants,  called  for  a  decision  of  the 
court  which  was  vital  to  the  controversy.  It  was  in  the  nature 
of  a  demurrer  to  the  evidence,  and  we  see  no  reason,  when  we 
look  to  the  spirit  and  purpose  of  this  statute,  why  it  should 
not  be  treated  much  as  a  demurrer  to  a  petition  would  be;  a 
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submission  to  the  court  of  the  question  whether  the  case  pre- 
sented by  the  plaintiff  in  evidence  as  in  the  other  case  by  peti- 
tion, would  warrant  a  judgment. 

Reference  in  this  connection  should  be  made  to  the  case  of 
Beaumont,  Jr.y  et  al  v.  Herrick,  24  0.  S.,  446,  furnishing  a 
consideration  of  the  question  in  a  but  slightly  different  aspect. 
I  quote  from  the  syllabus: 

*' Where  a  case  is  submitted  to  the  court  on  a  demurrer  to 
the  answer,  the  ground  of  the  demurrer  being  that  the  answer 
does  not  contain  a  defense,  and  the  demurrer  is  overruled,  the 
plaintiff  can  not,  without  the  leave  of  the  court,  dismiss  his 
action  without  prejudice.  The  submission  of  the  case  on  the 
demurrer  is  a  final  submission  of  the  case  within  the  meaning 
of  Section  372  of  the  code  (now  R.  S.  5314),  unless  leave  is 
obtained  to  reply  or  amend." 

It  may  be  noted  in  passing  that  no  appeal  was  made  to  ths 
court  in  the  case  at  bar  to  withdraw  a  juror  and  permit  the 
plaintiff  on  a  retrial  to  fortify  his  case  by  additional  evidence. 
Such  a  procedure  would  seem  somewhat  analogous  to  the  amend- 
ing of  a  pleading,  after  demurrer,  for  insufficiency;  a  pro- 
cedure altogether  discretionary  with  the  court  to  grant  or  refuse. 

On  page  457  of  the  opinion  in  Beaumont  v.  Fletcher,  supra, 
it  is  said  as  a  ground  for  the  holding  which  I  have  quoted : 

**The  legal  consequence  of  the  overruling  of  the  d'»muirer 
was  a  judgment  of  dismissal.*' 

So,  in  this  case,  the  legal  consequence  of  the  court's  ruling 
on  defendant's  motion  was  a  judgment  of  dismissal;  but,  as 
in  the  case  cited,  without  preservation  of  a  right  to  prost^oiite 
another  suit. 

The  case  of  Crowley  v.  Chamberlain  &  Co.,  6  0.  D.,  Re- 
prints, 377,  decided  by  the  Hamilton  District  Court  in  IftSO 
and  undisturbed  and  unquestioned  so  far  as  we  are  inforaiod 
by  any  subsequent  Ohio  decisions,  is  more  dirtMjtly  in  |>oint. 
The  facts  were  substantially  as  in  the  case?  at  bar,  and  the 
court,  sustaining  the  Superior  Court  of  Cincinnati,  held  that 
there  was  no  error  in  refusing  permission  to  the  plaintiff  to 
dismiss  his  action  without  prejudice. 
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The  ca^se  of  Hunft  v.  McXawer,  141  Fed.  Reporter,  29  i, 
decided  by  the  TJnited  States  Circuit  Court  of  Appeals,  Fourth 
Circuit,  is  to  similar  eilVct. 

Without  further  discussion,  it  is  sufficient  to  say  tliat  our 
view  sustains  the  opinion  and  judgment  of  the  trial  court  and 
the  judgment  will  be  affirmed. 

Walter  C.  Ong,  Hurlbut  d;  Hurlhut,  for  plaintiff  in  error. 

Goidder,  IloUUng  &  Masten,  for  Pope  Motor  Car  Company. 

Haytj  Dustin  &  Kelley,  for  Baker  Vehicle  Company. 


ACTION  BY  EXECUTRIX  ON  NOTES. 

[Circuit  Court  of  Cuyahoga  County.] 
EiJX)RAs  S.  Tucker  v.  Alma  S.  Sherman. 

Decided,  December  21,  1906. 

Pleading — Amendment — Substitution  of  Plaintiff  as  Executrix  for 
Plaintiff  as  an  Incliindual — Promissory  Notes — Action  on — Owner- 
ship of — Defenses — Charge  of  Court— Written  Charges  which  Need 
not  he  Sent  to  the  Jury  Room — Section  5190. 

1.  The  requirement  of  the  code  that  amendments  shall  be  allowed  at 

all  stages  of  a  case  when  in  furtherance  of  Justice,  is  sufficient 
authority  for  permitting  a  plaintiff  who  has  sued  in  her  individual 
capacity  to  substitute  herself  as  executrix. 

2.  Where  an   executrix,   suing  on   notes,   alleges   that   they   were   the 

property  of  her  testator  long  before  they  became  due,  and  were 
his  property  at  the  time  of  his  death,  and  the  defendant  denies 
ownership,  the  production  of  the  notes  at  the  trial  is  not  preju- 
dicial to  the  defendant,  nor  is  it  error  to  admit  them  in  evidence. 

3.  The  placing  of  an  endorsement  upon  a  note  by  the  payee  after  the 

death  of  the  owner  in  no  way  affects  the  question  of  ownership; 
and  a  charge  of  court  to  the  effect  that  the  possession  of  the  notes, 
either  actual  or  constructive,  by  the  testator  affords  a  presumption 
of  ownership,  is  not  prejudicial  where  there  is  no  denial  of  own- 
ership by  the  testator  at  the  time  of  his  death,  and  is  not  erroneous, 
although  not  justified  by  anything  in  the  evidence. 

4.  It  is  not  error  for  a  court  to  refuse  to  send  instructions  to  the  jury 

which  were  not  requested  until  after  argument. 

Marvin,  J.;  Wildman,  J.,  and  Henry,  J.,  concur. 
Error  to  the  court  of  common  pleas. 
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The  defendant  in  error  brought  suit  against  the  plaintiff  in 
trror  upon  two  promissory  notes,  setting  out  ench  one  as  a 
cause  of  action  against  the  defendant  below.  Thirs  suit  was 
brought  by  her  in  her  individual  personal  capacity.  Tlu*  notes 
sued  upon  are  alike,  except  that  one  is  payable  two  years  after 
its  date  and  the  other  three  years  after  its  date.  The  first  note 
reads: 

*a,500.00  ^'Painesville,  Ohio,  March  18,  1896. 

**Two  years  after  date  I  promise  to  pay,  to  the  '^rJer  of 
U.  C.  Walton,  Fifteen  Hundred  Dollars,  at'Boughton,  Ford  & 
Co.,  Burton,  Ohio,  with  interest  at  6  per  cent,  annually,  value 
received. 

** Secured  by  mortgage.  E.  S.  Tucker." 

The  following  is  written  on  the  back  of  said  note : 

"Pay  to  Alma  S.  Sherman  or  order. 

''U.  C.  Welton." 


There  are  no  credits  endorsed  on  said  note. 

The  other  note,  as  has  already  been  said,  is  the  same,  except 
that  the  time  of  payment  is  three  years  from  date  instead  of 
two  years  from  date. 

This  suit  was  begun  on  the  10th  day  of  June,  1902.  On  the 
31st  day  of  December,  1904,  on  motion  of  the  plaintiff,  she 
was  permitted  by  the  court  to  amend  her  petition,  substituting? 
herself  as  executrix  of  the  will  of  Roger  Sherman,  deceased, 
for  herself  in  her  personal  capacity,  and  alleging  that  by  rea- 
son of  the  facts  set  out  in  said  amended  petition  she  was  the 
owner  of  said  notes  as  such  executrix.  This  amendment  was 
made  over  the  objection  of  the  defendant,  but  an  exception 
was  taken  to  the  order  allowing  the  amendment.  The  plaintiff 
was  also  allowed  to  amend  by  making  a  new  party  defendant 
in  the  case,  but  nothing  that  was  done  by  the  court  in  refer- 
ence to  such  new  party  in  any  wise  affects  any  of  the  parties 
now  before  this  court,  and  nothing  need  be  said  as  to  that 
amendment.  As  to  the  amendment  substituting  herself  as  ex- 
ecutrix, an  exception  was  taken. 

We  think  that  the  action  of  the  court  in  that  regard  was 
fully  justified  by  the  case  of  Becker  v.  Walworth,  45  0.  S.,  169. 
On  pages  174  and  175  where  this  language  is  used:    (It  should 
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be  said,  however,  before  reading  this,  that  a  suit  was  brought 
against  a  person  as  in  his  personal  capacity  and  that  thereafter 
application  was  made  for  leave  to  amend,  letting  the  suit  stand 
as  against  the  defendant  as  executor.) 

'*The  fiJing  of  the  first  petition  in  the  case  is  claimed  to 
contain  an  election.  In  the  caption  to  that  pleading  the  de- 
fendant was  described  as  ^Michael  Becker,  executor  of  the  es- 
tate of  Abram  Rafenstein,  deceased,'  and  in  the  body  the  alle- 
gations jpurported  to  charge  him  as  executor.  Before  answer, 
on  leave,  the  petition  was  amended  so  as  to  charge  him  per- 
sonally. This  leave  was  granted  without  prejudice  to  defend- 
ant's right  to  insist  that  plaintiff  had  elected  to  make  her  claim 
against  him  as  executor,  and  not  personally. 

**Our  practice  encourages  great  liberality  in  pleading,  and 
the  code  enjoins  the  duty  of  allowing  amendments  at  all  stages 
of  a  case  in  furtherance  of  justice.  The  commencement  of  the 
action  by  the  filing  of  an  original  petition  against  defendant 
as  executor  worked  no  prejudice  to  him,  and  it  is  not  easy  to 
see  why  such  commencement  of  the  action  should  preclude 
amendment  on  the  part  of  the  plaintiff  in  order  to  charge  him 
personally.  It  was  no  more  than  the  discontinuing  of  one  action 
and  the  commencement  of  another,  and  this  may  have  been 
induced  by  the  discovery  that  the  one  would  prove  wholly  fruit- 
less.'' 

That  reasoning,  applied  to  this  case  would  justify  the  court 
in  permitting  the  amendment  to  be  made,  and  there  was  no 
error  in  that  regard. 

It  is  further  claimed  that  the  court  erred  in  admitting  the 
notes  in  evidence.  I  read  certain  allegations  in  the  amended 
petition  and  certain  parts  of  the  answ-er.  The  first  cause  of 
action  is  upon  the  note  due  in  two  years,  and  the  second  upon 
the  note  due  in  three  years.    In  each  case  this  language  is  used : 

** There  are  no  credits  endorsed  on  said  note;  said  note  was 
duly  indorsed  in  blank  by  said  V.  C.  Welton,  and  sold  and  de- 
livered to  said  Roger  Sherman  by  him  long  before  its  maturity, 
and  said  Roger  Sherman  was  the  owner  and  holder  of  said  note 
at  the  time  of  his  death." 

In  answer  to  this  the  defendant  sets  out  that  there  was  a 
fraud  perpetrated  upon  him  in  the  procuring  of  these  notes; 
that  he  was  induced  by  c(^rtain  fraudulent  representations  and 
conduct  on  the  part  of  the  payee  of  the  notes  to  give  the  notes 
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in  part  payment  of  the  purchase  price  of  certain  lots  near  the 
city  of  Chicago;  that  the  lots  were  not  the  ones  shown  to  the 
defendant  at  the  time  he  made  the  purchase;  that  they  were 
not  such  lots  at  all  as  they  were  represented  to  be.  and  that 
Sherman  (the  deceased)  was  a  party  to  that  fraud;  but  the 
only  denial  contained  in  this  answer  is  in  these  words: 

'*This  defendant  denies  that  said  notes  are  owned  by  the 
plaintiff,  and  he  says  that  if  and  so  far  as  said  plaintiff  may  on 
the  trial  hereof  produce  evidence  of  her  ownership,  she  took 
whatever  title  she  has  or  shall  show  with  notice  of  this  defend- 
ant's said  claim  and  defenses  to  said  notes,  and  after  the  same 
each  became  due  by  the  terms  thereof,  and  her  said  testator  at 
the  time  he  received  said  notes  and  at  the  time  of  the  givinp:  of 
the  same  was  interested  with  said  Welton  in  said  transaction 
and  in  said  lots,  and  in  said  transaction  the  said  Welton  acted 
in  whole  or  in  part  as  a^ent  for  said  Roger  Sherman,  deceased, 
who  was  then  in  full  life.'' 

The  plaintiff  said  she  owned  the  notes  as  executrix. 
The  defendant  denied  it.  Plaintiff  said  she  owned  the 
notes,  because  they  were  duly  endorsed  in  blank  by 
r.  C.  Welton  and  delivered  by  said  Ro«:er  Sherman 
long:  before  maturity,  and  said  Roger  Sherman  was  the 
owner  and  holder  of  said  notes  at  the  time  of  his  death.  That  is 
not  denied.  It  is  urged  that  it  is  a  sufficient  denial  of  all  th'^ 
facts  to  deny  the  ownership  in  that  way,  and  in  a  brief  sub- 
mitted to-day  attention  is  called  to  66  0.  S.,  121,  and  espe- 
cially to  page  135;  15  0.  S.,  22p,  and  the  language  of  the  court 
on  page  250;  58  Fed.  Rep.,  681;  13  0.  S.,  228.  In  each  of  these 
eases  it  is  held  that  it  is  a  denial  of  the  right  of  the  plaintiff  to 
recover  when  one  denies  the  ownership  of  a  note  sued  upon. 
He  need  not  set  up  the  facts  upon  which  he  relies  as  showing 
that  the  plaintiff  is  not  the  owner.  But  here  tho  plaintiff  ha'? 
set  out  the  facts  upon  which  she  relies  to  show  that  she  is  the 
owner,  to-wit,  that  the  notes  were  notes  of  her  testator  long 
before  they  were  due,  and  that  they  were  endorsed  in  blank 
and  delivered  to  him  and  that  they  were  his  property  at  the 
time  of  his  death.  So  that  under  the  pleadings  it  was  not  neces- 
sary for  the  plaintiff  to  show  that  the  notes  were  sold  to  the 
testator  and  delivered  to  him  in  his  lifetime  and  that  they  be- 
longed to  him  at  the  time  of  his  death,  but  she  offered  the  notes 
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in  evidence,  and  it  is  said  that  there  was  error  in  admitting 
them  in  evidence.  She  had  testified  that  the  notes  were  in  her 
possession.  She  testified  where  she  found  them — one  in  the 
safe  with  her  husband's  papers,  and  the  other  in  a  bank  at 
Titusville,  Pa.  There  is  nothing  to  indicate  how  it  came  to  b? 
there.  The  allegation  of  the  petition  is  that  it  belonged  to  her 
husband  when  he  died.  Now,  when  she  produced  the  notes  in 
evidence  it  is  a  sufficient  showing,  at  least  it  tended  to  show 
that  she  as  executrix  was  the  owner  of  the  notes.  Indeed,  I 
think  it  was  enough  that  they  were  the  property  of  the  testator 
when  he  died,  and  that  she  had  them  as  the  executrix  of  his 
will,  and  there  need  be  no  other  showing  about  it.  It  certainly 
could  not  prejudice  the  defendant  below  that  she  produced  the 
notes  as  tending  to  show  her  ownership  of  them  as  executrix. 

In  the  brief  of  counsel  for  plaintiff  in  error  it  is  urged  that 
there  was  no  evidence  that  the  name  of  the  payee  on  the  back 
of  the  note  was  his  genuine  signature.  It  was  not  necessary  to 
show  that  that  was  a  genuine  endorsement,  because  it  was  not 
denied.  The  plaintiff  testified  to  the  fact  that  the  endorsement 
as  it  now  appears  upon  the  notes  was  not  upon  the  note  at  the 
time  of  the  death  of  her  husband,  but  that  the  only  endorsement 
upon  the  note  at  that  time  was  simply  the  name  of  the  payee, 
and  that  the  words  appearing  above  that  name  now  on  th? 
notes,  ''Pay  to  Alma  S.  Sherman  or  order'*  were  written  after 
the  death  of  Roger  Sherman.  *'I  hereby  waive  demand  of  notic? 
and  protest.  U.  C.  Welton.*'  It  appears  that  these  endorsements 
were  made  after  the  death  of  Roger  Sherman.  Remembering 
that  the  notes  belonged  to  Roger  Sherman  when  he  died,  no 
action  of  the  payee  could  take  away  the  ownership  of  these 
notes  in  the  representative  of  Roger  Sherman.  For  as  they  did 
not  belong  to  Welton,  he  could  not  make  any  endorsement  after 
the  death  of  Sherman  which  could  change  the  ownership. 

It  is  said,  however,  that  there  was  error  in  the  charge  of  the 
court  in  these  words: 

**It  is  the  claim  of  the  plaintiff  that  after  the  death  of  Roger 
Sherman  these  notes  were  found  among  his  papers,  or  were 
found  under  such  circumstances  or  in  such  place  as  indicated 
that  they  were  under  his  control  at  the  time  of  his  death,  and  in 
his  possession,  actual  or  constructive,  and  it  is  also  claimed  by 
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plaintiff  that  at  that  time  the  only  endorsement  on  the  back  of 
the  note  was  the  name  U.  C.  Wei  ton.  Now,  if  that  be  true,  if 
these  notes  were  found  in  his  possession,  actual  or  constructive, 
and  by  constructive  I  mean  ihat  they  were  found  where  he  had 
placed  them  for  some  purpose  without  intending?  to  part  with 
the  ownership  of  them,  the  presumption,  T  say,  would  be  that 
they  belongred  to  him  at  the  time  of  his  death.*' 

There  was  nothing  in  the  evidence  that  could  justify  this  lan- 
oraapre.  But  there  beinp:  no  denial  of  his  ownership  at  the  time 
of  his  death,  there  was  no  prejudice  in  that.  The  same  may  be 
said  as  to  other  language  of  the  court  in  regard  to  establishing 
the  ownership  of  the  notes.  It  was  admitted  that  they  belonged 
to  Sherman  when  he  died. 

Again,  complaint  is  made  of  the  action  of  the  court  in  refusing 
to  send  certain  written  instructions  to  the  jury.  The  facts,  as 
shown  by  the  bill,  are  that  after  argument  the  court  said  that 
plaintiff  had  submitted  twenty-one  requests;  that  the  court  de- 
clined to  give  these  requests  except  as  given  in  the  general 
charge,  and  then  the  court  said,  as  appears  on  page  27  of  the 
bill : 

''The  reijuests  of  the  defendant  to  charge,  the  court  will  give, 
all  except  the  8th;  but  I  have  great  doubt,  Judge  Bentley, 
whether  I  ought  to  give  the  eighth  one — the  last  one;  I  don't 
know  whether  it  would  be  fair  to  the  other  party  to  give  that 
re<iuest  in  this  case. 

**Mr.  Bentley:  I  think  fairness  to  the  defendant,  Tucker, 
requires  something  in  the  nature  of  that  request,  or  that  some- 
thing of  an  equivalent  nature  should  be  given. 

''The  Court:    I  will  give  if 

Then  follow  two  requests.    The  language  is : 

"1.  The  defendant,  Tucker,  m.oves  the  court  to  dismiss  this 
action  upon  the  pleadings  herein. 

"This  request  is  refused. 

''2.  In  case  said  first  reciuest  is  refused,  said  defendant, 
Tucker,  requests  the  court  to  direct  the  jury  to  return  a  verdict 
for  the  defendant.  Tucker. 

**Thifi  request  is  also  refused. 

*'Then  comes  the  charge  proper  to  the  jury." 

This  is  followed  by  numbered  paragraphs,  beginning  with 
No.  3  and  ending  with  No.  8,  and  then  follows  what  is  further 
said  to  the  jury. 
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It  is  nowhere  said  that  the  numbered  paragraphs  were  in  writ- 
ing, and  only  by  implication  is  it  said  that  they  were  instruc- 
tions requested  by  any  one.  We  think  it  fair  to  treat  them  as 
being  in  writing  and  as  requested  by  the  defendant.  At  the 
close  of  the  charge  the  bill  shows  the  following: 

**  Counsel  for  defendant,  Tucker,  asks  that  the  requests  to 
charge  that  were  given  go  with  the  jury  on  their  retirement. 
Said  request  was  refused.'' 

As  already  said,  the  implication  is  that  these  were  in  writing, 
and  w^e  treat  them  as  though  they  were.  It  can  not  be  assumed 
that  these  requests  were  made  before  the  argument.  We  must 
treat  them  as  being  made  at  the  conclusion  of  the  argument. 

This  brings  us  to  the  construction  of  Section  5190,  Revised 
Statutes,  the  5th  and  7th  subdivisions  of  which  read: 

**5.  When  the  evidence  is  concluded,  either  party  may  pre- 
sent written  instructions  to  the  court  on  matters  of  law,  and 
request  the  same  to  be  given  to  the  jury,  which  instructions  shall 
be  given  or  refused  by  the  court  before  the  argument  to  the  jury 
is  commenced. 

'*7.  The  court,  after  the  argument  is  concluded,  shall,  before 
proceeding  with  other  business,  charge  the  jury;  any  charge 
shall  be  reduced  to  writing  by  the  court,  if  either  party,  before 
the  argument  to  the  jury  is  commenced,  request  it;  a  charge  or 
instruction,  when  so  written  or  given,  shall  not  be  orally  quali- 
fied or  modified  in  any  manner  to  the  jury  by  the  court ;  and  all 
written  charges  and  instructions  shall  be  taken  by  the  jurors 
in  their  retirement,  and  returned  with  their  verdict  into  court, 
and  shall  remain  on  file  with  the  papers  of  the  case." 

These  subdivisions  read  substantially  as  the  5th  and  7th  sub- 
divisions of  old  Section  33  of  the  criminal  code,  found  in  74 
Ohio  Laws,  page  349.  There  is  no  difference  in  the  reading  in 
so  far  as  the  written  instructions  to  the  jury  are  concerned. 

In  the  case  of  GHffin  v.  The  State,  34  0.  S.,  299,  the  second 
clause  of  the  syllabus  reads: 

** Under  Section  33,  Title  2,  Chapter  6  of  the  penal  code  (74 
Ohio  L.,  349),  special  instructions  given  to  the  jury  in  writing, 
after  argument,  are  not  required  to  be  taken  by  the  jury,  in  their 
retirement,  where  the  principal  charge  is  not  required  to  bo 
in  writing." 
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The  opinion  of  the  court  bears  that  out.  On  page  303  the 
court  say : 

*'The  only  charges  that  the  court  is  required  to  reduce  to  writ- 
ing, under  either  clause  of  the  section,  are  such  charges  or  in- 
structions as  it  is  requested  to  reduce  to  writing:  before  the 
argument  is  commenced;  and  it  is  top  late  to  make  the  request 
after  the  argument  is  commenced.'' 

To  the  same  effect  are  the  cases  in  10  C.  C,  153-4:  9  C.  C,  691. 
In  each  case  the  opinion  was  delivered  by  Judge  King,  and  it  is 
said  that  the  requests  which  must  go  to  the  jury  are  those  men- 
tioned in  subdivision  5,  to-wit,  requests  to  charge  before  argu- 
ment. Entirely  consistent  with  these  authorities  are  the  cases 
in  68  O.  S.,  543,  and  40  O.  S.,  430. 

Following  the  construction  given  to  these  several  statutes,  we 
find  no  error  in  the  action  of  the  court  in  this  regard,  and  no 
error  in  the  record  of  the  case. 

Judgment  affirmed. 

0.  S.  Bentley,  for  plaintiff  in  error. 

y,  U.  Bostwickf  for  defendant  in  error. 


UAMUTY  POR.  INJUKY  TO  MOTORNAN  IN  A 

COLLISION. 

[Circuit  Court  of  Hamilton  County.] 

The  Interurban  Railway  &  Termin^u.  Company  v.  Frederick 

J.  Treuheit. 

Decided,  December  29,  1906. 

Electric  Railtoays — Motorman  Injured  in  Collision — Negligence  of  Com- 
pany— Contributory  Negligence  of  Motorman — Rule  of  Prudence  as 
Applied  to  One  Placed  in  Peril — Operating  Rules  of  Company  Con- 
strued— *'Beir  SignaJs  to  Start — Control  of  Car  by  Conductor 
'^Between  Terminal  Stations" — Charge  of  Court, 

1.  The  motorman  of  an  electric  car  is  guilty  of  contributory  negli- 

gence if,  by  the  exercise  of  ordinai*y  care  and  prudence,  he  ought 
to  have  discovered  the  presence  of  another  car  on  the  same  track 
in  time  to  have  avoided  the  collision  in  which  he  was  injured. 

2.  The  rule  of  law  that  one  who  is  placed  in  a  situation  of  danger  with- 

out his  fault  id  not  to  be  held  to  the  exercise  of  the  same  care 
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and  circumspection  that  prudent  persons  would  exercise  when  no 
danger  is  present,  does  not  apply  to  a  motorman  injured  in  a 
collision,  who  testified  that  "the  instant  I  saw  the  other  car  ap- 
proaching I  threw  the  current  off  and  applied  my  brakes — the 
only  thing  I  could  have  done." 

3.  Whether  a  car  barn  situated  midway  on  an  electric  railway,  where 

conductors  are  required  to  stop  for  orders  from  a  train  dispatcher, 
is  a  terminal  station  within  the  meaning  of  a  rule  of  the  company 
which  gives  a  conductor  control  of  the  car  in  regard  to  starting, 
stopping  and  general  management  of  the  car  "between  terminal 
stations,"  is  a  question  for  the  jury  under  proper  instructions  from 
the  court. 

4.  A  rule  of  the  company  which  requires  a  conductor,  upon  receiving 

orders  from  the  train  dispatcher  to  "verbally  communicate  them 
to  the  motorman  before  proceeding,"  will  not  be  construed  against 
a  motorman  who  started  his  car  upon  receiving  a  "bell"  signal 
from  the  conductor  to  start,  inasmuch  as  he  could  have  placed  no 
more  reliance  upon  a  "verbal"  order  to  proceed  than  upon  a  bell 
signal,  if  they  both  came  from  the  same  person. 

The  plaintiff  below  sued  for  damages  on  account  of  injuries 
sustained  while  employed  by  the  railway  company  as  a  motor- 
man.  He  alleged  that  he  started  his  car  eastward  from  the 
Coney  Island  barn  toward  Bethel,  upon  signal  so  to  do  given 
him  by  the  conductor  of  the  car;  that  he  was  running  on  or 
about  schedule  time;  that  it  was  a  single  track  road,  and  when 
about  eight  minutes  out,  and  on  a  sharp  curve,  he  saw  a  car 
approaching  from  the  opposite  direction  about  one  hundred 
feet  distant;  that  he  remained  at  his  post  to  reverse  the  current 
and  apply  the  brakes,  and  in  so  doing  was  caught  in  the  crash, 
and  lost  one  foot  thereby  and  suvstained  other  injuries;  that  the 
car  which  he  met  wss  an  extra  car,  and  that  the  defendant 
company  wantonly,  negligently,  willfully  and  unlawfully  failed 
to  give  him  any  warning  of  the  approach  of  said  car.  The  jury 
found  in  his  favor,  and  assessed  his  damages  at  $2,000. 

GiFFEN,  J.;  Jei.ke,  p.  J.,  and  Swing,  J.,  concur. 

The  defendant  l)elovv  re(iuestecl  the  court  to  give  to  the  jury 
before  argxmient  the  following  special  instructions,  which  is  a 
correct  proposition  of  law  applicable  to  the  evidence  in  the  case, 
and  its  refusal  was  error: 

**If  you  should  find  from  the  evidence  that  the  plaintiff,  when 
going  up  the  track  along  three  mile  road,  by  exercising  ordi- 
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nary  eare  and  prudence  oupfht  to  have  discovered  the  presence 
of  the  other  car  in  time  to  have  stopped  his  own  car  Avithont  a 
collision,  then  I  charj^e  you  that  his  failure  to  do  so  would  be 
contributory  negliprence  on  his  part,  and  he  could  not  recover  a 
verdict  in  this  case  against  the  defendant.'' 

The  general  charge  contained  this  proposition: 

**The  law  further  says  that  when  a  person  without  his  fault 
is  placed  in  a  situation  of  danger,  he  is  not  to  be  held  to  the 
exercise  of  the  same  care  and  circumspection  that  prudent  per- 
sons would  exercise  where  no  danger  is  present:  the  question 
in  such  case  is  not  what  a  person  of  ordinary  care  and  prudence 
would  do  under  ordinary  circumstances,  but  what  would  he  do 
or  ought  reasonably  be  expected  to  do  in  the  presence  of  such 
existing  danger.*' 

The  evidence  does  not  present  a  situation  where  the  plaintiff 
was  required  to  choose  suddenly  between  different  courses  of 
action.  The  plaintiff  himself  testifies  that  **the  instant  I  saw 
the  other  car  approaching,  why  1  threw  the  current  off  and 
applied  my  brakes;  the  only  thing  I  could  have  done,'*  and 
pleads  substantially  the  same  facts  in  his  petition.  The  charge 
was,  therefore,  misleading  and  erroneous. 

The  court  gave  to  the  jury  the  following  special  instruction : 

**If  you  find  from  the  evidence  that  the  defendants,  the  Inter- 
urban  Railway  &  Terminal  Company,  placed  the  plaintiff  as 
motorman  under  their  employ,  under  the  control  of  the  con- 
ductor of  the  car,  in  regard  to  the  starting,  stopping  and  gen- 
eral management  of  the  car  between  terminal  stations,  the  de- 
fendant is  liable  to  the  motorman  for  an  injury  received  with- 
out plaintiff's  fault,  occasioned  by  the  negligence  of  the  con- 
ductor, while  they  are  both  engaged  in  their  respective  employ- 
ment." 

The  liability  is  here  made  broader  than  the  finding  would 
warrant.  It  should  be  limited  to  the  negligence  of  the  con- 
ductor while  both  are  engaged  in  their  respective  employment 
between  terminal  stations. 

Whether  the  car  barn  was  a  terminal  station,  within  the 
meaning  of  the  company's  rule,  to  which  the  instruction  applied 
was  a  question  for  the  jury  under  proper  instructions  from  the 
court. 
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There  was  testimony  tending  to  prove  a  custom  or  rule  of  the 
company,  that,  on  the  arrival  of  a  car  at  the  car  bam  the 
conductor  was  required  to  obtain  orders  from  the  train  dis- 
patcher, and  verbally  communicate  them  to  the  motorman  before 
proceeding.  If  there  was  such  a  rule  or  custom,  and  was  under- 
stood by  the  plaintiff  motorman,  it  was  his  duty  to  wait  for 
such  orders,  and  not  to  proceed  upon  a  mere  bell  signal  from  the 
conductor.  It  is,  however,  very  improbable  that  the  rule  was  so 
strict  as  to  require  a  transmission  of  the  orders  verbally  by  the 
conductor  to  the  motorman,  as  the  latter  would  have  no  more 
assurance  that  the  orders  came  from  the  train  dispatcher  than 
he  would  if  transmitted  by  bell  signal,  unless  he  verified  them 
by  going  himself  to  the  train  dispatcher ;  but  there  is  no  pretense 
that  the  rule  required  him  to  do  so. 

We  are  of  opinion  that  the  instruction  was  erroneous.  There 
was  no  error  in  refusing  to  give  special  instruction  No.  8 
requested  by  defendant,  as  it  merely  states  a  self-evident  truth. 

We  are  of  opinion,  further,  that  the  verdict  is  not  sustained 
by  sufficient  evidence;  but  in  view  of  the  conflict  in  the  testi- 
mony, we  are  not  prepared  to  say  that  the  defendant  was  mani- 
festly free  from  negligence,  nor  that  the  plaintiff  was  manifestly 
guilty  of  contributory  negligence. 

The  judgment  will  be  reversed  for  error  in  the  instructions 
above  specified  and  the  cause  remanded  for  a  new  trial. 

Frank  F.  Dinsmore  and  Ch(is,  M.  Leslie,  for  plaintiff  in  error, 

C.  8.  ScJmeider,  L.  II,  Zeter  and  Jos.  E,  Robhtson,  contra. 


I 
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REMOVAL  OF  SIDE-TRACKS  FROM  LEASED  LAND. 

[Circuit  Court  of  Columbiana  County.] 

Byron  S.  Ambler  v.  Erie  Railroad  Company. 

Decided,  October  Term,  190G. 

Trade  Fixtures — Removal  of — Where  the  Fixture  is  a  Railway  Side- 
Track  on  Leased  Land — Reservations  in  Lease — Abandonment  of 
Premises. 

Where  a  railroad  company  puts  down  side-tracks,  at  the  request  of  a 
coal  company  upon  its  leasehold  estate,  for  the  purpose  of  remov- 
ing the  coal,  the  lease  providing  that,  upon  an  abandonment  of 
the  premises  upon  the  part  of  such  coal  company,  it  shall  have 
the  right  to  remove  the  mining  appliances,  such  railroad  company 
has  a*  right  to  remove  such  side-tracks,  upon  the  abandonment  of 
the  premises  by  the  coal  company,  over  the  objection  of  the  les- 
sor, provided  it  does  so  without  doing  substantial  injury  to  the 
freehold,  and  before  such  abandonment  takes  place. 

Cook,  J. ;  Burrows,  J.,  and  Laubie,  J.,  concur. 

John  j\IcClymonds  was  the  owner  of  a  farm  in  this  county, 
^lany  years  ago  the  predecessors  of  the  Erie  Railroad  Company, 
to  whose  rights  the  Erie  Railroad  Company  succeeds,  secured 
a  right  of  way  for  railroad  purposes  for  a  double  track  railroad 
sixty  feet  wide.  If  there  was  any  deficiency  in  the  railroad  com- 
pany's rights  in  its  incip)iency,  it  has  bet*n  cured  by  occupation 
under  the  statute  of  limitations  and  such  right  had  been  con- 
clusively settled. 

McClymonds*  heirs  made  a  lease  to  Byron  S.  Ambler  and  Wil- 
liam Dunn  for  the  coal  underlying  the  farm.  This  lease  was 
duly  assigned  and  transferred  by  Byron  S.  Ambler  and  William 
Dunn  to  Prank  M.  Osborne,  who  now  holds  the  same  in  his  own 
right  for  the  Lisbon  Coal  Company. 

Afterwards  Byron  S.  Ambler  purchased  this  farm  from  the 
McClymonds  heirs,  subject  to  the  rights  of  the  p]rio  Railroad 
Company,  and  also  subject  to  the  rights  of  Frank  M.  Osborne 
and  his  assignees  under  his  lease. 

The  lease  provided  that  the  lessees  should  liave  the  right  to 
use  so  much  of  the  surface  as  was  necessary  for  buildings,  tram- 
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ways,  tipples,  tracks,  and  other  appliances  necessary  to  mine 
and  market  the  coal.  The  lease  further  provided  that  whenever 
the  lessees  or  their  assigns  should  find  it  unprofitable  to  mine  for 
coal  on  the  premises,  they  might  abandon  the  same,  by  giving 
thirty  days'  notice  to  the  lessor  or  their  assigns,  and  after  such 
abandonment,  they  might  remove  all  appliances  put  there  for 
mining  and  removing  the  coal  from  premises,  if  done  within 
ninety  days  from  the  date  of  abandonment.  Afterwards,  by 
an  agreement  in  setttlement  of  a  law  suit  between  the  plaintiff 
and  the  Lisbon  Coal  Company,  the  lessees  through  Osborne,  this 
time  was  extended,  and  notice,  given  to  the  railroad  company 
by  the  Lisbon  Coal  Company  of  such  extension. 

The  railroad  company  had,  at  the  request  of  the  Lisbon  Coal 
Company,  put  down  four  side-tracks  to  be  used  in  the  transpor- 
tation of  the  coal  of  the  coal  company  by  the  Erie  Railroad 
Company.  One  of  the  tracks  was  upon  the  right  of  way  of  the 
railroad  company  which  was  the  one  nearest  the  main  track, 
and  the  other  three  were  upon  the  surface  of  the  lands  of  the 
lessors. 

Previous  to  the  expiration  of  the  time  for  removing  the 
appliances  by  the  agreement  of  th^  Lisbon  Coal  Company  and 
plaintiff  in  the  settlement  of  the  law  suit,  the  railroad  com- 
pany had  removed  the  three  side-tracks,  situated  upon  the 
land  then  owned  by  plaintiff,  as  grantee  of  the  McClymonds 
heirs,  and  after  the  expiration  of  such  time  was  proceeding  to 
remove  the  side-track  from  its  right  of  way,  when  this  action 
was  instituted  by  the  plaintiff  to  enjoin  the  railroad  com- 
pany from  removing  the  last  track,  and  also  from  carrying  away 
the  rails  taken  up  from  the  other  three  tracks  which  were  still 
upon  his  premises. 

Two  reasons  are  assigned  by  plaintiff*  why  the  railroad  com- 
])any  has  no  right  to  take  the  last  track  up  and  remove  the 
rails  taken  up  from  the  other  three  tracks. 

First,  that  under  the  lease  the  lessor's  right  to  take  them  up 
was  within  thirty  days  from  the  abandonment  of  the  premises, 
and  that  the  extension  granted  by  the  plaintiff  under  the  set- 
tlement of  the  litigation  between  him  and  the  Lisbon  Coal  Com- 
pany did   not  enure  to  the  benefit  of  the  railroad   company; 
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and,  second,  that  their  tracks  were  such  a  permanent  attachment 
to  the  surface  that,  upon  the  abandonment,  they  became  abso- 
lutely the  property  of  plaintiff. 

As  to  the  first  question :  These  tracks  were  put  down  by  the 
railroad  company  at  the  special  request  of  the  coal  company. 
Three  of  them  were  upon  the  lands  of  the  McClymonds  heirs, 
but  they  were  placed  there  under  the  provisions  of  the  lease  to 
the  plaintiff  as  he  well  knew,  he  being  the  oriorinal  lessee. 

We  see  no  reason  why  these  side-tracks  should  not  be  governed 
by  the  same  principles  as  the  tipples,  tracks  and  other  appli- 
ances used  by  the  coal  company  and  placed  there  by  it  directly, 
and  that  when  the  plaintiff  extended  the  time  of  removal,  such 
extension  extended  to  the  tracks  of  the  railroad  company,  as 
well  to  the  appliances  constructed  directly  by  the  coal  company. 

As  to  the  second  question,  it  is  contended  that  in  the  reservation 
in  the  lease  it  was  never  intended  that  it  should  apply  to  such  a 
I)ermanent  construction  as  the  railroad  tracks  placed  there  for 
the  purpose  of  transporting  the  coal.  As  to  this  question  we 
are  of  the  opinion  that  if  there  had  been  no  provision  in  the 
lease  that  tracks  could  be  removed,  yet,  there  being  a  pro- 
vision that  the  premises  might  be  abandoned,  that  the  railroad 
company  would  have  the  right  to  remove  its  tracks  when  the 
abandonment  took  place. 

The  abandonment  was  a  termination  of  the  lease,  and  would 
^ive  to  the  lessee  and  those  claiming  under  him  the  right  to 
remove  any  appliance  used  as  a  trade  fixture. 

What  is  a  trade  fixture  depends  very  much  upon  the  intention 
of  the  parties.    Teaff  v.  Hewitt,  1  O.  S.,  511. 

An  entirely  different  rule  applies  as  to  tenants,  and  persons 
having  a  permanent  interest  in  the  premises.  The  tenant  owns 
the  property  but  for  a  limited  time ;  his  tenure  usually  is  short ; 
hence  the  law  is  very  lenient  to  him  and  usually  permits  him  to 
remove  any  improvement  except  those  the  removal  of  which 
would  be  attended  by  a  substantial  injurj-  to  the  freehold 
estate. 

In  this  case  it  was  anticipated,  as  shown  by  the  lease,  that  the 
lessee  might  abandon  the  premises  and  thereby  terminate  the 
lease. 
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The  ca§e  of  Wiggins  Ferry  Co.  v.  0.  &  M,  Railway,  142  U.  S., 
396,  is  directly  in  point,  indeed  stronger  than  the  case  at  bar, 
as  it  was  an  action  at  few  for  compensation.  The  railroad  com- 
pany laid  its  tracks  upon  the  premises  of  the  ferry  company 
with  the  f^ry  company's  consent  and  afterwards  abandoned  the 
same.    In  tha^t  case  it  was  said : 

**We  agree  wnth  the  court  below  that  the  petitioner  is  not 
entitled  to  recover  the  value  of  the  rails  removed  by  the  re- 
ceiver from  the  premises  upon  Bloody  Island.  They  were  laid 
there  under  a  'mere  easement  granted  by  the  petitioner,  and 
obviously  with  no  intention  that  they  should  become  part  of  the 
realty.  As  between  landlord  and  tenant,  or  one  in  temporary 
possession  of  lands  upon  any  agreement  whatever  for  the  use 
of  the  same,  the  law  is  extremely  indulgent  to  the  latter  with 
respect  to  the  fixtures  annexed  for  a  purpose  connected  with 
such  temporary  possession.  It  is  incredible  that  it  could  have 
been  the  intention  of  the  parties  that  the  rails  and  switches 
laid  upon  this  ground  by  the  railroad  company  should  become 
the  property  of  the  landlord,  when,  by  the  terms  of  the  contract, 
the  ferry  company  had  the  right  to  put  an  end  to  it  at  any 
time  upon  six  months*  notice.  In  Van  Ne^  v.  Pacard,  2  Pet., 
137,  it  .wa3  iield  that  a  house  built; by, .*k  tenant  upon  land, 
primarily  for  the  purpose  of  a  4*i-ry,  .and  incidentally -for  a 
dwelling-house  for  the  family,  did  not  pass  with  the  land.  The 
earlier  authorities  are  reviewed  in  that  case  by  Mr.  Justice 
Story,  and  the  conclusion  reached,  that  whatever  is  affixed  to 
the  land  by  the  lessee  for  the  purpose  of  trade,  whether  it  be 
made  of  brick  of  wood,  is  removable  at  the  end  of  the  term. 
Indeed,  it  is  difficult -to  conceive  that  any  fixture,  however 
-solid,  permanent  and  closely  attached  to  the  realty,  placed  there 
for  the  mere  purposes  of  trade,  may  not  be  removed  at  the  end 
of  the  term.  In  the  case  of  Wagner  \.  Cleveland  dr  Toledo  Bail- 
road,  22  O.  S.,  563,  it  w^as  held  that  stone  piers  built  by  a  rail- 
road company  as  part  of  its  road  on  lands  over  which  it  had 
acquired  the  right  of  way,  did  not,  though  firmly  imbedded  in 
the  earth,  become  the  property  of  the  owner  of  the  land,  as  part 
of  the  realty ;  and  that,  upon  the  abandonment  of  the  road,  the 
company  might  remove  such  structures  as  personal  property. 
So  in  Northern  Central  Bailroad  v.  Canton  Co.,  30  Maryland, 
347,  it  was  held  that  the  rails  fastened  to  the  roadbed  of  a  rail- 
road, as  well  as  the  depots  and  other  buildings,  might,  under 
certain  circumstances,  be  treated  as  trade  fixtures,  and  remov- 
able by  the  company,  if  the  surrounding  circumstances  showed 
that  at  the  time  raik  were  laid  upon  the  land  it  was  not  intended 


CIRCUIT  COURT  REPORTS— NEW  SERIES.         85 


1907.]  Cuyahoga  County. 


that  they  should  be  merged  in  the  freehold.  In  that  case  the 
road  was  built  upon  land  under  a  license  and  permission  of  th? 
owner.  It  is  entirely  clear  that  the  rails  in  the  case  under  con- 
sideration did  not  become  part  of  the  realty,  and  that  the  re- 
ceiver WBs  not  guilty  of  waste  in  removing  them  from  the 
land.^' 

The  petition  of  plaintiff  will  be  dismissed  at  his  costs. 

Carey  <b  MuUins,  for  plaintiff. 

Billingsley,  Clark  &  DeFord^  for  defendant. 


REASONABLE  BUILDING  REGULATIONS. 

[Circuit  Court  of  Cuyahoga  County.] 

TiTE  Tenbusch  Realty  Company  v.  Myron  B.  Vorce,  Inspec- 
tor OF  Buildings  for  the  City  of  Cleveland. 

Decided,  December  21,  1906. 

Building  Laws — RecLSonahleness  cf — Requirement  as  to  Dead  WalU — 
Change  of  Plans  after  Permit  is  Granted — Revocation  of  Permit — 

Wire  Olass   Windows — Injunction. 

• 

1.  A  building  restriction  which  requires  that  all  walls  built  adjoining 

interior  property  lines  shall  be  "dead,"  or  salid  fire  walls,  with 
certain  exceptions,  is  a  reasonable  regulation;  and  where  it  is 
discovered  by  the  building  l::spector  that  the  plans  exhibited  at 
the  time  be  granted  the  permit  have  been  changed  in  such  a  man- 
ner as  to  disregard  this  requirement,  he  is  clothed  with  authority 
to  revoke  the  permit  and  forbid  the  occupancy  of  the  building. 

2.  Small  iron  frame  wire  glass  windows  placed  in  the  upper  stories  of 

an  interior  wall  of  a  building  are  in  conflict  with  such  a  regula- 
tion, and  injunction  will  not  lie  to  restrain  the  building  inspector 
from  insisting  upon  obliteration  of  such  windows. 

Marvin,  J.  (orally) ;  Wildman,  J.,  and  Henry,  J.,  concur. 

This  case  is  here  on  appeal.  The  plaintiff,  which  is  a  cor- 
poration, is  erecting  a  five-story  brick  building  at  northwest 
comer  of  Prospect  avenue,  S.  E.,  and  East  Fourth  street,  S.  E., 
in  the  city  of  Cleveland,  and  permission  was  obtained  from  the 
defendant,  who  is  inspector  of  buildings,  before  the  building  was 
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begun.  A  large  amount  has  been  expended  in  the  erection  of 
the  building,  and  it  is  now  nearing  completion.  Unless  re- 
strained by  the  order  of  the  court  the  defendant  will  revoke  the 
permit  and  wull  prevent  the  completion  under  the  present  plans 
of  the  building,  and  the  plaintiff  prays  that  the  defendant  may 
be  enjoined  from  revoking  said  permit  and  from  interfering  with 
the  completion  and  occupancy  of  said  building. 

The  defendant  justifies  his  proposed  revocation  of  »permit  and 
his  interference  with  the  completion  of  the  building  on  the 
ground,  that  the  plans  of  the  building  submitted  to  him  at 
the  time  the  permit  was  granted  are  not  in  accordance  with  the 
plans  upon  wLich  the  building  is  being  constructed ;  that  under 
the  plans  submitted,  the  building  could  have  been  erected  with- 
out any  violation  of  the  building  code,  so-called,  provided  by 
the  ordinances  of  the  city.  That  such  code  will  be  violated  if 
the  buildinfe  is  completed  upon  the  plans  which  will  be  followed 
by  the  plaintiff,  unless  it  is  prevented. 

The  right  of  the  defendant  to  revoke  the  permit  is  found  in 
Section  2,  Title  3,  Part  5  of  the  code.  It  is  said  in  the  brief, 
and  I  find  what  is  quoted  in  the  brief  as  being  the  section, 
although  I  do  not  quite  understand  how  it  is  made  Section  2. 
It  reads  Section  2,  but  Section  2  under  Title  3;  and  this  one 
marked  Section  2  immediately  follows  Section  29.  However, 
there  is  authority  in  the  section  under  certain  conditions  for  an 
inspector  to  revoke.     The  section  reads: 

**When  the  work  for  which  any  building  permit  was  issued 
is  not  being,  performed  in  conformity  to  the  detailed  statement, 
plans  or  specifications  upon  which  such  permit  was  issued,  it 
shall  be  the  duty  of  the  inspector  of  buildings  to  notify  the 
owner  or  owners,  or  his  or  their  agent,  in  writing,  that  the  w^ork 
is  being  constructed  in  violation  of  the  permit,''  etc. 

And  then  it  proceeds  to  say  that  if  they  do  not  change  the 
plans  so  as  to  make  them  conform  to  the  plans  of  the  building 
as  shown  at  the  time  the  permit  was  granted,  the  inspector 
may  revoke  the  permit. 

The  section  of  the  code  which  it  is  said,  and  which  it  is  con- 
ceded, wnll  be  violated  by  the  completion  of  the  building  now 
proposed  by  plaintiff,  is  Section  27  of  Title  29,  which  reads: 
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**No  building  now  or  hereafter  erected  shall  be  altered  or 
enlarged  to  encroach  upon  the  minimum  required  space  reserved 
for  Horht  and  ventilation  or  for  fire  protection  purposes,  either 
on  the  same  or  on  adjoining  premises.  All  walls  built  adjoining 
interior  property  lines  shall  be  'dead,'  or  solid  fire  walls,  except 
when  built  in  conformity  with  Section  6,  and  any  such  wall 
having  window  or  other  openings  in  conflict  with  the  aforesaid 
Section  6  or  Section  8,  shall,  under  the  provisions  of  this  code, 
be  deemed  an  encroachment  upon  the  aforesaid  minimum  re- 
fjuired  reserved  space,  but  nothing  in  this  section  shall  be  so  con- 
strued as  to  prevent  an  owner  from  enclosing  any  interior  or 
outer  line  court  by  *dead'  walls  along  the  lot  lines,  provided 
the  measurements  for  such  courts  is  taken  from  the  inner  face 
of  such  enclosing  wall." 

The  Sections  6  and  8  referred  to  do  not  apply  in  any  wise  to 
such  a  building  as  is  being  erected  here.  One  of  the  walls  of 
this  building  adjoins  an  int-erior  lot  of  land.  The  plans  shown 
the  defendant  at  the  time  this  permit  was  granted  showed  this 
to  be  a  *dead'  brick  wall;  that  is,  a  brick  wall  without  any  open- 
ings. The  plaintiff  proposes  to  place  windows  in  the  upper 
stories  of  this  building,  these  windows  being  small,  the  frame 
being  of  iron,  the  glass  used  being  what  is  known  as  wire  glass, 
being  a  mesh  of  wire  upon  which  molten  glass  or  molten  ma- 
terial for  the  making  of  glass  has  been  turned  so  as  to  make  the 
gla.ss  throughout  with  the  wire  meshes.  They  are  to  be  placed 
upon  pivots  and  may  be  turned  in  and  out.  The  contention 
of  the  plaintiff  is  not  that  such  windows  will  be  as  effective  to 
check  fire  as  a  dead  wall  would  be,  but  that  they  are  practically 
as  effective  for  that  purpose. 

It  is  urged  by  the  plaintiff  in  a  brief  filed  today  that  it  would 
be  impossible  to  make  any  walls  that  would  be  so  absolutely  fire- 
proof as  that  no  danger  could  exi.st  from  ojnflagration.  And  tho 
result,  as  shown  by  the  fires  in  San  Francisco  recently  and  in 
Baltimore  a  few  years  ago,  undoubtedly  show  this  to  h?  true. 
The  evidence  shows  that  the  brst  windows  that  can  be  devised  foi* 
protection  against  fire  are  the  windows  which  the  plaintiff  here 
proposes  to  use,  notwithstanding  that  to  put  in  these  window? 
is  to  violate  this  section  of  the  co  le. 

Plaintiff  says  that  the  ordinance  is  unreasonable  and  that  the 
court  may,  therefore,  hold  it  a  nullity;  that  such  regulations 
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may  be  prescribed  by  the  council  as  would  justify  such  holdin^r 
by  the  court  is  abundantly  established  by  the  authorities.  So.r.e 
of  these  are  cited  and  quoted  from  in  plaintiff's  brief.  French 
on  Police  Power,  Section  142  (63)  :  Bush f rat  v.  People,  185  111., 
133;  Cd'on  v.Fiske,  153  X.  Y.,  188;  98  Cal.,  173,  I  will  not  stop 
to  read. 

In  Dcming  v.  City,  22  C.  C,  1,  this  court  held  that  a  regula- 
tion purporting  to  be  a  police  regulation  passed  by  the  city  wai 
so  unreasonable  as  to  be  a  nullity. 

The  question  then  to  be  considered  is,  whether  this  ordinance 
was  so  unreasonable  as  that  it  may  be  treated  as  a  nullity  and 
void.  It  ought  not  to  be  so  held  unless  it  is  clear  that  it  is  a 
power  in  excess  of  the  police  power  granted  to  a  municipality. 

Attention  is  called  by  counsel  for  defendant  to  the  case  of 
Bostoek  V.  Sams,  93  American  State  Reports,  394,  and  especially 
to  the  notes  in  that  case.  The  notes  are  very  full  and  very  in- 
structive.   Note  2,  page  406,  is  as  follows: 

**0f  course,  the  authority  to  enact  and  enforce  building  regu- 
lations can  be  sustained  only  on  the  ground  that  it  is  a  part  of 
the  police  power.  This  power  may  be  exercised  directly  by  the 
state,  or  its  exercise  may,  in  proper  cases,  be  delegated  to  cities 
and  other  municipal  corporations,  and  in  every  case  where  the 
statute  relied  upon  purports  to  authorize  the  imposition  of  the 
regulation,  the  question  is,  whether  it  is  a  legitimate  exercise  of 
the  police  power.  While  the  decisions  upon  the  subject  are  too 
infrequent  to  be  relied  upon  with  confidence,  we  apprehend  that 
here,  as  elsewhere,  certain  limitations  upon  the  exercise  of  the 
police  power  exist  and  must  be  respected,  among  which  are  that 
the  regulation  in  question  must  not  be  arbitrary  in  its  character, 
must  be  one  which  the  courts  will  not  judicially  notice  to  be  un- 
necessary, and  must  have  a  tendency  to  promote  the  public 
welfare  or  safety.  The  principal  ca.se  presents,  it  is  true,  only 
the  question  of  whether  the  ordinance  was  one  the  power  to 
enact  which  had  been  conferred  upon  the  municipality  assuming 
to  enact  it,  but  we  think  the  reasoning  of  the  court  to  be  equally 
applicable  to  general  statutes  upon  the  subject,  and  hence  that 
it  may  be  safely  affirmed  that  a  building  regulation,  however 
enacted,  must  not  unnecessarily  interfere  with  rights  of  prop- 
erty, and  if  it  assumes  in  any  manner  to  regulate  the  location, 
dimensions,  appliances,  or  material  of  buildings  on  the  property 
of  private  proprietors,  it  must  be  declared  unconstitutional,  un- 
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less  its  enactment  can  be  defended  on  the  prroun  J  that  it  is  nec- 
essary for  the  protection  or  preservation  of  the  public  health  or 
safety. 

Xote  6,  page  409,  reads: 

'*Rejsrulations  intended  to  promote  the  public  health,  safety, 
or  morals,  and  reasonably  adapted  to  those  purposes,  are  within 
the  police  power  and  may  be  enforced  when  enacted  by  the  state 
legislature  or  by  municipal  corporations  whose  charters  or  other 
grants  of  authority  give  them  power  to  enact  local  regulations 
upon  these  subjects.''    Citing  a  great  number  of  authorities. 

As  already  said,  the  question  in  this  case  is,  Was  this  regula- 
tion a  reasonable  one?  It  j>eems  to  us  to  be  a  reasonable  reoru- 
lation:  a  regulation  well  calculated  to  protect  against  danger 
from  fire,  and  that  any  violation  will  be  to  increase  the  dangers 
from  fire.  It  is  urged  that  certain  other  provisions  of  this  code 
are  inconsistent  with  this.  That  one  maj*^  construct  buildings 
which  would  be  equally  dangerous  by  having  them  built  about 
a  court  It  would  hardly  do  to  say  that  this  is  unreasonable 
because  there  is  some  other  section  of  this  code  that  is  unreason- 
able. We  think  this  is  reasionable,  and  it  applies  to  all  parts 
of  the  city.  But  it  is  said  that  that  is  one  of  the  facts  that  make 
it  unreasonable.  It  seems  to  us  to  be  reasonable.  If  these  win- 
dows are  placed  in  the  building,  the  building  on  the  adjoining 
property  is  but  two  stories  high,  while  this  is  five  stories  high, 
it  would  be  much  more  likely  to  communicate  in  case  of  fire  to 
the  adjoining  building  than  if  this  were  a  dead  wall.  One  of  the 
objects  of  windows  is  to  have  ventilation ;  that  they  shall  be  s«) 
hung  as  to  be  capable  of  being  opened;  if  opened  and  a  great 
conflagration  comes  on,  it  would  be  much  more  likely  to  com- 
municate to  the  adjoining  building  through  the  windows  than 
if  it  were  a  dead  wall. 

We  have,  therefore,  reached  the  conclusion  that  the  petition 
must  be  dismissed. 

White,  Johnson,  McCaslin  &  Cannon,  for  plaintiff'. 

Baker,  Wilcox,  Payer  &  Carey,  for  defendant. 
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FDONC  OF  RXVALUATIONS  BY  A  BOAKD  OP  RXVIEW. 

[Circuit  Court  of  Lucas  County.] 

The   National   Land   &   Investment   Company   v.   David   T. 

Davies,  Jr.,  Auditor,  et  al. 

Decided,  November  7,  1906. 

Taxation — Rules  Controlling  Beards  of  Review — Equalization  and  Qor- 
rection  of  Errors — Values  as  They  Existei  at  the  Time  of  the 
Decennial  Appraisement — Must  Control  Revaluations — Character  of 
Complaint  "Necessary  to  Invoke  Action  by  Board — Injunction — 
Section  2814,  Relating  to  Equalization. 

1.  The  rules  governing  the   present  boards  of  review  are  those   for- 

merly governing  decennial  boards  of  equalization,  as  found  in  Sec- 
tion 2814,  Revised   Statutes. 

2.  In  equalizing  values  and  correcting  errors  made  by  the  decennial 

appraisers,  a  board  of  review  must  at  all  times  be  guided  and 
controlled  by  values  as  they  existed  at  the  time  of  making  the 
decennial  appraisement,  and  not  by  values  as  at  present  existing, 

3.  The  complaint  mentioned  in  the  statute  as  a  prerequisite  to  a  re- 

valuation by  a  board  of  review  must  be  a  substantial  complaint, 
made  by  a  tax-payer  or  party  in  Interest,  and  coming  to  the  board 
of  review,  and  not  instituted  by  it  or  by  its  direction. 

Parker,  J.;  Haynes,  J.,  and  Wildman,  J.,  concur. 

This  is  an  action  to  enjoin  the  ofP.cers,  whose  duty  it  is  to  col- 
lect taxes,  from  collectincr  taxes  in  accordance  with  certain  valu- 
ations placed  upon  certain  properties  by  the  municipal  board 
of  review  for  this  city,  in  pursuance  of  Section  2819-1  of  the 
Revised  Statutes. 

We  had  expected  that  the  opinion  would  be  delivered  by  Judpr.* 
Wildiran,  but  after  considerin*^:  the  matter  for  some  time,  the 
judfre  is  in  so  much  doubt  about  the  correctness  of  the  conclu- 
sions that  have  been  reached  by  Judge  Ilaynes  and  myself 
that  he  prefers  not  to  deliver  the  opinion.  And,  just 
being  apprised  of  this,  I  am.  not  well  prepared  to 
deliver  an  opinion.  We  have  considered  the  (piestions 
presented  by  thLs  record  very  carefully:  they  involve  the 
construction  of  a  large  number  of  the  sections  of  the  statutes 
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on  the  subjects  of  the  valuation  of  real  estate  for  taxation, 
and  the  functions  of  various  boards  that  have  to  do  with  the 
changing  of  values.  All  of  such  boards  theretofore  existing  in 
this  municipality,  or  having  to  do  with  the  valuation  of  property 
here,  have  been  superseded  in  their  functions  by  this  board  of 
review.  The  statute  does  not  seem  to  us  to  confer  any  new 
powers  upon  this  board  of  review,  but  seems  to  confer  upon  it 
powers  theretofore  existing  and  vested  in  other  boards.  This 
board,  proceeding  in  pursuance  of  this  statute  has,  according 
to  the  allegations  of  the  petition,  ignored  the  valuations  placed 
upon  the  properties  by  the  decennial  appraisers  and  the  decen- 
nial board  of  equalization;  that  is  to  say,  it  has  not  considered 
those  valuations  as,  in  any  respect,  binding  upon  it,  where  it  has 
found  that  the  values  have  changed  since  such  appraisement 
and  equalization  were  made. 

The  important  question,  as  we  understand  it,  in  this  case  is, 
whether  this  board  of  review,  in  performing  its  duties,  may  take 
into  consideration  such  changes  and  fluctuations  of  value  in  the 
real  estate  of  the  city  as  have  occurred  since  the  time  of  the 
decennial  appraisement. 

Having  laid  aside  the  authorities  that  we  have  considered, 
and  allowed  them  to  pass  out  of  niy  mind,  so  that  I  can  not  read- 
ily refer  to  tbem  and  can  only  give  the  impression  the  reading 
of  them  made,  and  I  am  only  prepared  to  state  our  conclusions 
in  a  very  general  way. 

Our  conclusion  is  that  this  board  is  governed  by  the  rulos 
eoverning  decennial  boards  of  equalization,  found  in  Section 
2814;  and  the  construction  of  those  rules  brings  us  to  the  con- 
elusion  that  the  board  of  equalization  must  review,  equalize  and 
correct  errors  in  the  returns  made  by  the  decennial  appraisers, 
and  must  all  the  time  have  in  view  and  be  guided  and  con- 
trolled by  the  values  as  they  existed  at  the  time  of  the  decennial 
appraisement;  that  the  intention  and  purpose  of  the  statute  is  to 
?ive  some  stability  to  the  decennial  appraisements;  that  the 
general  scheme  and  policy  of  the  law  is  to  require  the  appraise- 
ment of  real  estate  once  in  ten  years,  decennial  periods,  accord- 
ing to  the  values  of  such  real  estate  at  the  time ;  and  that  there- 
after during  the  decennial  period,  no  change  is  to  be  made  in 
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the  appraisement,  because  of  any  fluctuations  in  value,  except 
in  special  cases  of  structures  destroyed,  or  new  structures  erect- 
ed, or  where  new  property  is  brousrht  upon  the  duplicate, 
which  by  some  error  has  been  omitted;  that  all  corrections,  all 
equalizations,  are  to  based  upon  the  values  at  the  time  of  the 
decennial  appraisement.  Real  estate  is  to  be  appraised  once  in 
ten  years,  personal  property  every  year:  and  that  there  is  no 
more  authority  for  changing  the  values  of  real  estate,  b?cause 
of  fluctuations  during  the  decennial  periocl,  than  there  is  for 
changing  the  values  of  personal  property,  because  of  fluctuations 
in  the  values  thereof,  occurring  during  th?  yearly  period. 

In  support  cf  the  demurrer  counsel  also  raise  the  point  that 
there  has  not  been  such  complaint  as  is  required  by  th?  statute. 
Since  there  has  not  been  any  complaint  by  a  tax-payer  that  any 
error  existed  in  said  decennial  valuations  for  the  year  1930,  whic'.i 
required  a  special  equalization  as  between  said  tax-payer's  prop- 
erty and  any  other  property  of  the  city  of  Toledo,  or  between 
said  tax-payer's  property  and  said  property  of  the  plaintiff.  I 
am  not  prepared  to  say  for  myself  that  a  complaint  need  be  made 
by  any  one  specially  interested,  though  perhaps  it  ought  to  be 
made  by  a  tax-payer;  but  I  do  think  that  the  complaint  should  b? 
of  an  error  respecting  the  valuation  of  the  year  1900;  what  is 
contemplated  by  the  law  is  th?  correction  of  errors  with  respect 
to  those  valuations;  and  the  requirement  of  the  statute  was  not 
answered  by  making  an  alleged  complaint  that  some  property 
during  the  decennial  period  had  become  more  valuable  than  it 
was  at  the  beginning  of  the  decennial  period ;  that  is  not  the 
kind  of  a  complaint  contemplated  by  the  law.  I  believe  my 
a.^sociates  have  more  definite  and  perhaps  more  radical  views 
upon  the  subject  of  the  complaint;  I  leave  that  for  them  to 
express  for  themselves. 

The  demurrer  will  be  overruled. 

WmDMAN,  J. 

We  have  all  of  us  realized  the  importance  of  an  early  decision 
of  this  matter,  in  order  that  the  case  may  be  taken  by  either 
party  to  the  Supreme  Court,  that  we  may  obtain  a  decision 
from  that  court  upon  a  question  of  such  wide-reaching  import- 
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ance.  For  myself,  I  have  not  been  able  to  satisfy  myself  that 
the  conclusion  which  Judc^e  Parker  has  announced,  as  to  the? 
limitation  of  the  power  of  the  board  of  review,  is  correct ;  in  oth?r 
words,  that  in  its  power  of  equalizing  the  values  of  property, 
it  is  limited  to  a  mere  correction  of  the  returns  as  made  by  the 
assessors,  and  afterwards  equalized  by  th?  decennial  board  of 
equalization,  or  by  the  board  of  review,  sitting  as  such.  The 
statute  substitutes  for  the  original  county  and  city  boards  of 
equalization,  both  decennial  and  annual,  a  new  board,  under  a 
new  nam.e,  clothed  with  all  the  powers  that  belonged  to  the 
boards  as  originally  constituted  under  the  prior  legislation. 
I  am  not  quite  clear  that  it  must  sit  at  one  time  as  a  board  of 
equalization  and  at  another  time  as  a  board  of  revision,  or  that 
its  powers  are  limited  to  a  mere  correcting  of  the  values  as 
returned  in  the  decennial  year,  in  this  rase  in  the  year  1900. 
It  has  seemed  to  me  that  perhaps  in  th'^  case  of  Mitchell  d? 
Wahcn  v.  The  Treasurer  of  Franklin  County,  25  O.  S.,  143, 
cited  by  counsel  in  argument,  Judge  ^Icllvainc  has  expressed 
the  true  rule;  and  yet,  I  am  not,  on  the  other  hand,  prepared 
to  sav  that  that  announcement  by  him  was  necessarily  called 
for  by  a  consideration  of  the  case;  that  it  was  anything  more 
than  a  dictum,  and  possibly  it  is  not  conclusive  authority  in 
this  case. 

In  the  case  of  Black  et  at  v.  Hagcrty,  Auditor,  16  C.  C,  255, 
Judge  Wilson,  for  the  Hamilton  C-ircuit  (.'onrt,  seems  to  agree 
with  the  view  expressed  by  Judg.»  ^Icllvaine  that  the  annual 
board  of  equalization  is  clothed,  or  was,  i:nder  the  statutes  as 
then  existing,  with  the  power  of  fixing  the  values  as  determined 
by  tiuetuating  conditions;  or,  in  other  words,  ascertaining  the 
fluctuating  values  during  the  de eennial  iniod :  and  that  that 
was  an  office  to  be  performed  by  the  anni;al  board  in  addition 
to  the  mere  fixing  of  values  of  new  s: noctures,  or  subtracting 
the  values  of  structures  destroyed  or  of  jn'optrty  taken  out  of 
the  territory  of  the  city,  or  structures  or  additions  or  property 
brought  into  the  city. 

I  do  not  wish  to  be  understood,  however,  as  being  decided  in 
this  opinion.  I  desire  to  give  it  further  eoiisideration.  Counsel 
are  aware  that  within  the  last  two  or  three  weeks  I  have  been 
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just  a  little  bit  distracted  by  some  other  matters  that  have  in- 
terfered somewhat  more  than  I  desired  to  have  them  interfere 
with  the  performance  of  my  duties  in  the  consultation  room. 
I  have  tried  to  give  careful  attention  to  all  cases;  but  I  was 
subject  to  constant  interruptions  by  various  matters  that  have 
interfered  with  as  careful  examination  of  briefs  of  counsel  and 
decisions  cited  as  I  should  prefer  to  give  them. 

It  is  my  judgment  that  the  complaint  mentioned  in  the  statute 
as  a  prerequisite  to  a  revaluation  by  the  board  of  review,  must 
be  a  substantial  complaint,  a  complaint  by  some  person  in 
some  way  interested,  whether  the  valuation  that  is  to  be  made 
is  an  ascertainment  of  an  existing  value,  or  an  ascertainment  of 
what  was  the  proper  value  at  the  beginning  of  the  decennial 
period.  In  either  event  it  seems  to  me  that  it  should  be  a  com- 
plaint that  comes  to  the  board  of  review,  and  not  one  that  it  in- 
stitutes itself  or  causes  to  be  instituted  by  an  order  on  one  of  its 
oflficers.  The  petition  alleges  in  substance  that  the  board  of  re- 
view selected  a  block  of  buildings  or  number  of  buildings  or 
blocks  of  properties  as  to  which  it  designed  to  make  a  revalua- 
tion, and  that  it  directed  one  of  its  officers  to  make  a  complaint. 
It  seems  to  me  that  such  a  technical  formal  complaint  is  not 
such  a  complaint  as  the  legislators  contemplated.  And  for 
that  reason  I  am  disposed  to  agree  with  my  associates  in  over- 
ruling the  demurrer  to  the  petition.  The  demurrer,  of  course, 
concedes  the  facts  properly  pleaded  in  the  petition,  including 
this  among  others.  Whether  the  attorneys  for  the  parties  plead- 
ing may  desire  to  amend,  or  whether  they  prefer  to  submit  the 
matter  to  the  higher  court,  letting  the  judgment  at  once  be 
entered  here,  I  have  no  moans  of  knowing.  Of  course  if  an  an- 
swer should  be  filed  in  which  an  issue  should  be  raised  as  to 
the  matter  to  which  I  have  given  special  attention  and  have 
expressed  myself,  it  might  involve  a  reconsideration  so  far  as 
I  am  concerned.  I  do  not  know  as  to  my  associates.  As  to 
the  more  important  and  main  question  involved  in  the  case  I 
have  not  given  it  quite  the  attention  that  it  seiMus  to  me  that  its 
importance  demands,  although  I  have  read  the  authorities  and 
have  examined  somewhat  the  briefs  of  counsel  and  the  pleadings. 
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Hayxes,  J. 

I  wish  to  say  a  word  or  two  in  this  case,  before  I 
for^t  it.  The  statute  ereatin«r  the  board  cf  review 
is  one  of  those  happy  statutes  that  are  passed  by  the 
Legislature  which,  instead  of  statin pr  explicitly  and  clearly  what 
may  be  done  by  these  boards  of  reviews,  has  ^iven  it  th?  powers 
of  several  boards,  and  it  is  difficult  fo  ascertain  just  what  the 
powers  are.  I  have  tried,  after  reading  th?  briefs  of  counsel 
in  the  ease,  to  get  some  line  or  passage  in  the  act  upon  which  I 
ean  stand  and  say  I  clearly  find  that  this  board  has  power  to 
raise  these  assessments  in  the  manner  in  which  they  have  done. 
I  do  not  find  any  such  power  clearly  given  nor  given  by  necessary 
implication.  The  allegation  of  the  petition  is.  as  I  understand 
it,  that  these  appraisements  have  been  raisinl  without  any  ref- 
erence to  the  decennial  valuations,  or  th'»  value  of  the  land  at 
the  time  of  said  decennial  valuation ;  but  thnt  the  board  has  taken 
the  valuation  of  the  lands  at  the  existing  times.  Now  in  the 
legrislation  for  Cuyahoga  county,  power  was  given  to  the  board 
of  review  of  the  county  of  Cuyahoga  to  raist*  revaluations 
during  the  intermediate  period  between  the  decennial  periods, 
the  value  of  property  according  to  the  then  existing  values  at 
the  time  that  the  raise  was  made.  The  Supreme  (yourt  held, 
in  the  case  of  Oaylord  v.  Hubbell,  56  O.  S.,  257,  that  so  far  at 
least  as  the  annual  boards  were  concerne:!,  such  boards  had  no 
such  power,  and  because  they  had  no  such  power,  and  becaus:* 
the  Cuyahoga  law  was  of  a  general  nature  and  gave  such  power, 
it  was  unconstitutional,  and  they  so  declared.  Since  that  time, 
however,  they  have  made  this  law,  in  a  measure,  a  general  law, 
but  these  same  decennial  boards  now  stand,  with  the  same  powers 
they  had  at  that  time;  and  the  Supreme  Court  has  declared 
in  positive  language  that  annual  boards  can  not  during  the  de- 
cennial period  raise  the  value  of  property  to  the  value  it  is 
found  to  have  at  the  time  they  attempt  to  make  the  rais:*.  Th? 
question  then  was  w^hether  or  no,  acting  as  a  board  of  revision, 
or  as  a  board  of  review  after  the  decennial  appraisement,  they 
eould  make  the  raise  as  claimed.  Well,  now,  it  seems  to  me  that 
in  the  case  of  lite  State  v.  Morris^  0:5  Ohio  St.,  496,  where  there 
is  a  full   discussion   of   these   statutes   by   Judge    Burket,   the 
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Supreme  Court  has  thrown  light  upon  the  question.  The  ques- 
tion there  raised  was  whether  the  Henclley  act,  so-called,  was 
inconsistent  with  another  act  passed  by  the  Legislature  at  the 
same  session,  the  so-called  Royer  act;  and  he  makes  a  very 
careful  examination  of  the  statutes  and  it  seems  to  me  he  very 
clearly  states  at  the  conclusion  of  the  opinion  that  under  the 
Royer  act  the  board  acts  as  a  decennial  board;  that  the  board 
is  to  meet  and  adjourn  at  a  certain  time — it  may  be  called  again 
by  the  auditor — then  it  adjourns,  but  its  whole  business  is  to 
adjust  and  equalize  the  returns  that  are  made  by  the  assessors 
and  are  set  forth  in  the  duplicate  made  up  from  their  report; 
and  that  by  necossary  inference,  almost  by  clear  statement, 
their  powers  are  confined  to  the  review  of  that  board  and  the 
raising  and  equalizing  of  the  property  on  the  duplicate  according 
to  the  values  at  that  time.  And  I  am  unable  to  find  any  point 
or  any  place  where  powe^  is  conferred  upon  this  board  of 
review  to  raise  during  the  decennial  period  the  valuation  of 
property  other  than  equalizing  it  from  time  to  time,  from  any 
particular  amounts  that  are  made  with  the  valuations  at  the 
time  that  the  decennial  appraisement  was  made. 

It  has  been  suggested  that  if  property  be  raised  only  to  the 
actual  valuation,  there  can  be  no  complaint — and  the  case  with 
which  we  are  familiar  in  the  37th  O.  S.,  Wagoner  v.  Loomis, 
is  cited.  But  that  is  not  the  question  here — that  does  not  bear 
upon  the  case  at  bar.  If  they  have  no  power  to  raise  it,  the  whole 
business  is  invalid  and  of  no  effect,  no  matter  whether  they  put 
it  to  the  actual  cash  value  of  the  property  or  any  other  amount. 
It  is  a  question  of  power  and  the  Supreme  Court  has  recognized 
the  rule.  There  is  where  the  case  stands  with  me  at  the  present 
time.  I  think  under  the  allegations  of  this  petition,  the  demurrer 
should  be  overruled.  And  if  the  parties  see  fit  to  answer  and 
make  any  other  allegations  and  explain  a  little  more  fully, 
of  course  they  should  be  given  pernnssion  to  do  so;  but  as  the 
case  now  stands,  I  am  led  to  the  conclusion  that  the  power  has 
not  been  granted  to  this  board  to  do  what  is  done  in  this  particu- 
lar case. 

Judge  Wh.Dman:.  I  think  we  are  all  agreed*  that  the  law  is 
constitutional. 
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Judge  Haynes:  That  has  been  decided  by  the  Supreme 
Court  in  a  case  that  went  up  from  Ashtabula  county — they 
declared  the  law  to  be  constitutional. 

Judge  Wh^dman:  They  also  held  in  State  v.  Clark,  68  0. 
S.,  463,  that  it  repealed  the  act  providing  for  annual  city 
boards  of  equalization,  which  it  could  not  do  unless  it  was  a 
valid  act. 

Judge  PxVRKEb:  By  putting  the  construction  upon  the  law 
that  the  majority  of  this  court  does,  I  see  no  reason  to  doubt 
its  constitutionality.  If  it  requires  the  other  construction  how- 
ever, it  seems  to  me  that  then  this  board  may  exercise  powers 
very  different  from  those  exercised  by  the  county  boards  or  by 
like  boards  throughout  the  state,  and  then  it  is  a  law  of  a 
greneral  nature  not  having  uniform  operation  throughout  the 
state,  and  therefore  it  would  not  be  constitutional.  I  think  that 
to  hold  it  constitutional  requires  the  coiLstruction .  that  the 
values  to  be  fixed  must  be  those  existing  at  the  time  of  the 
decennial  appraisement. 

As  to  the  scope  of  the  authority  of  the  board  ot  review  to 
ehanee  valuations,  I  wish  to  add  that  the  brief  of  attorneys 
L.  W.  Storey  and  F.  E.  Calkins,  wherein  the  statutes  are 
carefully  analyzed,  presents  this  phase  of  the  cas(?  fully  and 
clearly — and  their  reasoning  and  conclusions  thereon  are  to 
me  quite  convincing  and  satisfactory. 

Another  question  has  been  presented  in  argument  upon  this  de- 
murrer to  which  it  may  be  well  to  make  some  further  reference  at 
this  time.  It  is  urged  by  the  plaintiff  that  the  petition  falls  short 
of  showing  grounds  for  interference  by  injunction  because  it  Is 
not  alleged  therein,  distinctly,  that  the  valuations  by  the  board 
of  review  exceed  the  actual  value  of  the  property  either  when 
made  or  in  the  year  1900 — and  the  case  of  Wagoner  v.  Loonds, 
37  0.  S.,  571,  is  cited  on  that  point.  It  is  there  laid  down 
as  the  law^  of  this  state  that :  *  *  Inequalities  in  the  valuations, 
made  under  a  valid  law,  of  property  for  taxation,  do  not  con- 
stitute grounds  for  enjoining  the  tax,  in  the  absence  of  fraudu- 
lent discriminations  by  the  agents  and  officers  charged  by  the 
law  with  the  duty)  of  making  such  valuations*'  and  that  ''even 


98         CIRCDIT  COURT  REPORTS— NEW  SERIES. 


National  Land,  etc.,  Co.  v.  Davies  et  al.      [Vol.  IX,  N.  S. 


in  such  case  equity  will  not  relieve  a  taxpayer  whose  property 
is  not  assessed  in  a  greater  amount  than  would  have  been  im- 
posed upon  it,  in  case  all  the  taxable  property  of  the  state 
had  in  fact  been  assessed  by  uniform  rule  and  at  its  true  value 
in  money";  and  in  the  application  of  these  principles  relief 
was  refused  to  the  plaintiff  thouprh  his  property  had  been  val- 
ued at  80  per  cent,  of  its  true  value  in  money,  while  other 
property  in  the  county  was  valued  at  but  40  per  cent,  of  its  true 
value,  and  though,  as  was  said  by  Jud^e  ^lellvaine  in  deeidinj^ 
the  case,  the  record  fully  established  that  '*a  jrross,  if  not 
a  scandalous  inequality''  was  the  result.  But  the  court  places 
the  decision  upon  the  ground  that  no  more  was  shown  than  a 
** mistake  or  error  of  judgment''  on  the  part  of  the  officers 
upon  whom  devolved  the  duty  of  fixing  valuations  under  the 
law,  and  it  is  pointed  out  that  the  law  has  made  ample  pro- 
visions for  the  correction  of  such  errors  in  tribunals  specially 
j>n)vided  for  that  purpose,  and  that  parties  e:)mplaining  must 
(in  the  first  instance,  at  least)  seek  redress  in  such  tribunals. 
Manifestly  a  court  of  eciuity  can  not  enter  upon  such  inquiries 
and  attempt  to  adjust  mere  ineciiialities  of  burdens  thus  acci- 
dentally and  inevitably  arising,  without  superseding  such  spe- 
cial tribunals  in  the  exercise  of  their  functions,  overburdening 
the  court  and  reducing  .ill  to  confusion,  producing  greater  evils 
than  it  would  cure. 

But  here  we  have  a  case  whore  the  petition  sets  forth  that 
the  tribunal  provided  for  the  correction  of  such  errors  has 
itself  not  merely  erred  in  certain  instances,  but  has  proceeded 
and  is  proceeding  according  to  a  rule  and  system  based  upon 
an  erroneous  construction  of  the  law  and  of  its  authority  in 
the  premises,  that  must  result  in  wrong  and  excessive  valuations 
unless  by  accident  in  some  instances  the  right  values  may  be 
hit  upon. 

To  such  a  state  of  facts  we  think  the  ease  of  Wagon ir  v.  Loom- 
is  does  not  apply.  In  such  a  case  it  does  not  devolve  upon  the 
plaintiff  to  allege  specifically  that  his  property  has  been  valued 
above  its  true  value  in  money.  As  said  by  our  Supreme  Court  in 
Exrhan-ge  Bank  v.  Hines,  3  0.  S.,  1-15:  **  Taxing  by  uniform 
rule  n*r|uirps  unif<irmity,  not  only  in  the  rat<»  of  taxation,  but 
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also  in  the  mode  of  assessment  upon  the  taxable  valuation." 
The  equality '  and  uniformity  recfuired  by  the  Constitution 
requires  such  measure  of  uniformity  in  the  mode  of  fixing  values 
that  just  results  are  at  least  possible,  and  will  probably  be 
attained.  If  the  law  requires — and  we  hold  it  does — that  the 
values  to  be  regarded  are  those  of  the  year  1900,  manifestly 
a  rule  and  system  whereby  such  values  are  to  be  disregarded 
and  those  of  subsequent  years  taken  instead,  must  in  many, 
if  not  in  most  cases,  result  in  destroying  that  equality  and  uni- 
formity required  by  the  Constitution  and  aimed  at  by  the  law. 

Among  the  cases  we  have  examined  that  give  light  upon  this 
point  and  tend  we  think  to  support  our  views,  are  those  of 
Exchange  Bank  v.  Hines,  3  O.  S.,  1;  Cleveland  Trust  Co,  v. 
Laiider,  62  O.  S.,  266;  The  Railroad  Tax  Cases,  13  Fed.  Rep., 
722;  First  National  Bank  of  Toledo  et  al  v.  Tre(isurer  of 
Lucas  County,  25  Fed.  Rep.,  25;  Taylor  et  al  v.  Louisville  <fe 
X.  R.  R.  Co.,  88  Fed.  Rep.,  350;  Civmnvings  v.  National  Bcmk, 
101  IT.  S.,  153. 

F.  E.  Calkins  and  L.  W.  Storey,  for  plaintiffs. 

Sethey  d'  Thurstin  and  W.  S.  Thurstin  engaged  in  other  cases 
of  like  character,  filed  briefs  and  made  arguments  in  support  of 
the  position  of  the  plaintiff  herein. 

Vlery,  Martin  &  Webster,  for  defendants. 
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SUPERIOR  AND  FEIXOW-SERVANTS. 

[Circuit  Court  of  Knox  County.] 

The  J.  B.  Foote  Foundry  Company  v.  James  A.  Yoi'ng. 

Decided,  October  12,  1906. 

Negligence — Master  and  Servant — Test  as  to  Whether  One  is  a  Su- 
perior or  Fellow  Servant — Injury  to  an  Employe — Error. 

A  servant  who  is  injured  while  responding  to  a  request  or  order  from 
another  to  assist  in  doing  a  certain  part  of  the  master's  work, 
is  without  recourse  against  the  master,  unless  it  appear  that  the 
one  who  made  the  request  or  gave  the  order  was  in  so  doing 
acting  under  the  authority  of  the  master  or  some  one  standing  in 
his  place. 

By  The  Court. 

The  defendant  in  error  obtained  a  judgment  against  the 
plaintiff  in*  error  in  an  action  wherein  he  claimed  that  he  had 
been  injured  in  consequence  of  the  negligence  of  the  plaintiff  in 
error  herein,  or  his  servants,  whereby  he  was  entitled  to  recover 
for  said  negligence,  and  proceedings  in  error  are  now  prosecuted 
to  reverse  the  judgment. 

The  most  important  question  herein  is  the  error  complained 
of  that  the  verdict  of  the  jury  is  manifestly  against  the  weight 
of  the  evidence  in  this  case,  and  is  contrary  to  and  against  the 
law  of  the  case.  These  grounds  were  set  out  in  a  motion  for  a 
new  trial,  and  are  carried  into  the  petition  in  error,  which  re- 
quires us  to  investigate  this  entire  record,  which  we  have  done. 

It  appears  from  this  record  that  the  plaintiff  was  employed 
by  the  defendant  to  work  in  his  paint  shop,  and  that  a  few  days 
after  entering  the  employment,  he  was  in  a  portion  of  the  de- 
fendant's shop  where  a  machine  known  as  a  ** rattler''  was  being 
operated  by  one  of  the  defendant's  servants,. Hofleck:  that  a  belt, 
which  in  the  operation  of  said  shop  was  to  be  placed  upon  a 
pulley,  which  would  start  and  operate  the  machine  known  as  a 
** rattler,"  was  not  upon  said  pulley,  and  that  the  plaintiff  at- 
tempted to  place  the  same  thereon  so  as  to  start  the  machine, 
and  that  while  engaged  in  this  his  arm  was  caught,  and  so  se- 
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verely  injured,  that  it  required  its  amputation.  He  says  it  was 
in  consequence  of  the  negligence  of  the  defendant  and  of  his 
servant,  Hofleck.  It  is  his  claim  that  the  servant,  Hofleck,  was 
his  superior,  and  that  in  performing  the  work  in  and  about  the 
pulley  and  belt,  he  was  acting  in  obedience  to  the  direction  and 
orders  of  Hofleck,  who  stood  in  the  capacity  of  vice-principal 
or  superior  to  him. 

We  may  go  to  the  extent  of  assuming  that  the  record  shows 
that  Hofleck  did  order  and  direct  the  plaintiff  to  assist  in  ad- 
justing said  belt  upon  the  pulley,  but  we  simply  assume  this 
situation  for  the  purpose  of  this  r^pinion.  We  do  not,  by  any 
means,  so  decide.  But  assumine:  that  that  situation  existed,  is 
there  any  proof  in  this  record  that  Hofleck  stood  in  the  relation 
of  a  vice-principal  or  superior  to  the  plaintiff,  or  was  he  simply 
a  fellow-servant f  If  he  was  simply  a  fellow-servant,  without 
authority  to  direct,  and  the  record  so  shows,  then  the  verdict  is 
not  sustained  by  sufficient  evidence  and  is  contrary  to  law.  If 
he  stood  in  the  relation  of  a  vice-principal  or  superior,  and  di- 
rected and  ordered  the  plaintiff  to  assist,  and  the  record  was 
otherwise  sufficient,  then  the  verdict  should  be  sustained. 

In  the  ease  of  The  KcRey  Island  Lime  &  Transport  Company 
V.  Paehuia,  69  O.  S.,  at  468,  the  Supreme  Court  gives  a  test  to 
be  applied  in  determining  whether  a  particular  servant  is  a 
vice-principal  or  a  fellow-servant: 

**In  Ohio  the  test  to  be  applied  in  determining  whether  a  par- 
ticular servant  is  a  vice-principal  or  a  fellow-servant,  except 
in  certain  eases  where  the  rule  has  been  modifii^d  by  statute,  is 
whether  or  not  he  has  been  placed  by  his  employer  in  a  position 
of  control  or  authority  over  his  co-employe.  * ' 

That  this,  rather  than  the  nature  and  character  of  the  work 
being  done,  is  the  controlling  and  governing  tost  in  this  state  is 
shown  by  the  following  authorities:  Railroad  Co.  v.  Keasy,  3 
0.  S.,  21;  Railway  Co,  v.  Lewis,  33  0.  S.,  196;  Railway  Co.  v. 
Ranney,  37  0.  S.,  665. 

In  Railroad  Co.  v.  Keasy  we  find  the  following  syllabus : 

'*But  a  principal  is  not  liable  to  one  servant  in  his  employ 
for  injuries  resulting  from  the  carelessness  of  another  servant, 
when  both  are  engaged  in  a  common  service,  and  no  power  or 
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control  is  given  to  the  one  over  the  other.  They  stand  as  equals 
to  each  other,  and  are  alone  liable  for  the  injuries  they  may 
occasion.'" 

The  Circuit  Court  of  Cuyahoga  County,  in  the  case  of  Toomey 
V.  Avery  Stamp  Company ,  in  the  20th  Circuit  Court  Reports,  at 
page  183,  has  also  defined  what  constitutes  a  fellow-servant : 

**It  is  the  rule  in  Ohio  that  the  master  is  liable  for  injury  to 
one  servant  from  the  negligence  of  another,  where  both  are  en- 
gaged in  a  common  employment  and  one  is  given  control  over  the 
other.  Mere  working  together  where  the  advice  of  one  is  ac- 
cepted by  another,  and  where  by  superior  knowledge  one  gives  all 
the  advice  and  direction  for  the  work,  is  not  ahme  sufficient  to 
charge  the  master  with  the  negligence  of  either  by  which  the 
other  is  injured,  hut  such  direction  and  authority  must  be  by 
the  authority  given  by  the  master  or  some  one  standing  in  his 
place, ^^ 

Now,  we  have  carefully  gone  over  this  record  and  we  fail  to 
find  any  place  in  the  record  where  the  servant,  Hofleck,  was 
given  by  the  master  any  authority  or  power  to  control  and  direct 
the  work  of  the  defendant  in  error  herein.  The  most  that  we 
find  from  the  record,  is  that  he  requested  the  assistance  of  other 
servants  of  the  plaintiff  in  error  and  that  that  assistance  was 
given,  but  that  the  master  had  ever  conferred  any  authority  or 
power  on  him  to  control  or  direct  this  work,  or  any  other  work, 
on  the  part  of  this  person  Hofleck,  wt  fail  to  find  it  set  out  in  the 
record  or  shown  by  the  proof.  This  being  so,  even  if  the  defend- 
ant in  error  was  directed  by  the  person  Hofleck  to  do  this  work, 
it  does  not  appear  that  it  was  done  under  the  direction  or 
authority  of  the  master.  That  being  so,  the  record  fails  to  show 
that  Hofleck  stood  in  the  relation  of  a  vice-principal  or  superior 
and  the  engaging  in  this  work  by  the  defendant  in  error  was  not 
in  consequence  of  any  act  or  direction  of  the  master. 

We  have,  for  the  purposes  of  this  opinion,  assumed  every 
element  necessary  for  the  defendant  in  error  to  recover,  and  all 
that  the  defendant  in  error  could  claim  in  his  own  behalf  up  to 
the  point  we  have  been  discussing,  but  as  this  is  essential  and 
necessary  to  be  shown  in  the  case  and  is  not  shown,  it  is  our 
judgment  that  the  verdict  of  the  jurj'  is  against  the  manifest 
weight  of  the  evidence  and  is  contrary  to  the  law  of  the  case. 
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Therefore,  the  motion  for  a  new  trial  should  have  been  granted, 
and  the  court  was  in  error  in  overruling  said  motion.  For  this 
(?rror  the  judgment  of  the  court  of  common  pleas  will  be  reversed, 
with  exceptions,  and  the  cause  remanded  to  the  court  of  common 
pleas  for  further  proceedings  according  to  law.  Judgment  wil^ 
Ije  entered  in  favor  of  plaintiff  in  error  for  the  costs  in  this 
court. 

L.  C.  StRlweli,  for  plaintiff  in  error. 

^.  y.  Owen,  for  defendant  in  error. 


QUESTIONS  IN  APPROPRIATION  PROCEEDINGS. 

[Circuit  Court  of  Hamilton  County.] 

Cincinnati  Iron  Store  Co.  v.  Trustees  Cincinnati  South- 
ern RAmw^AY. 

Decided,  December  29,  190C. 

Eminent  Domain — Separate  Trials  as  to  Separate  Parcels  Appropriated 
— Loss  of  Future  Business — Admissibility  in  Evidence  of  Plans 
of  Building  and  Ma^chinery — Plans  must  be  Attached  to  Bill  of 
Exceptions — Value  of  Stoitch  Track  on  the  Property  Condemned — 
Evidence  of  Values  as  Fixed  by  Compromise  with  Other  Owner o — 
Error  Proceedings, 

1.  A  property  owner  who  has  submitted  without  exception  to  a  joint 

trial  for  the  assessment  of  damages  for  various  properties  appro- 
priated for  railway  purposes,  can  not  be  heard, to  complain  in  the 
reviewing  court  that  he  was  not  given  a  separate  trial. 

2.  The  amount  of  monthly   sales  and   of  freight   transported   over   a 

switch  track  are  incompetent  as  evidence,  where  offered  for  the 
purpose  of  proving  loss  of  future  business. 

3.  Plans  of  a  building  and  of  machinery  are  probably  admissible,  but 

whether  or  not  their  exclusion  was  prejudicial  can  not  be  determ- 
ined where  the  plans  are  not  attached  to  the  bill  of  exceptions. 

4.  The  cost  of  transporting  merchandise  by  trucks  is  not  competent 

evidence  for  the  fixing  of  the  value  of  a  switch  track  on  the  prop- 
erty condemned. 

In  this  case  a  large  amount  of  property  was  appropriated  for 
railway  purposes  in  a  single  action.  As  to  many  parcels  agree- 
ments were  reached,  between  the  time  of  the  filing  of  the  peti- 
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tion  and  return  of  the  verdict,  whereby  the  amount  to  be  paid 
to  the  owners  was  fixed.  The  value  of  the  property  of  the 
present  plaintiff  was  determined  by  the  jury,  and  the  plaintiff 
being  dissatisfied  with  the  award  prosecuted  error. 

GiPPEN,  J. ;  Jelke,  p.  J.,  and  Swing,  J.,  concur. 

The  question  whether  the  condemnation  proceedings  should 
have  been  separate  as  to  each  individual  property  owner  does  not 
arise  upon  the  record  made,  the  Cincinnati  Iron  Store  Co. 
interposing  no  objection  in  the  trial  court. 

The  amount  of  the  annual  sales  of  the  company  and  the  value 
of  the  goods  transported  monthly  over  the  switch  track  on  the 
company's  premises  were  sought  to  be  shown  evidently  for  the 
purpose  of  proving  the  loss  of  future  business,  which  is  too 
remote,  uncertain  and  speculative  to  be  allowed.  Railivay  v. 
Railway,  30  0.  S.,  604. 

The  plans  of  the  proposed  beam  or  crane,  if  not  those  of  the 
office  building,  were  probably  admissible  evidence  under  the 
authority  of  Railway  Co.  v.  Lmig worthy  30  0.  S.,  108;  but 
neither  set  of  plans  being  attached  to  the  bill  of  exceptions  the 
court  can  not  determine  whether  their  exclusion  was  prejudicial. 
Palmer  v.  Yarringtooi,  1  0.  S.,  253. 

In  proving  the  value  of  a  switch  track  upon  the  premises 
sought  to  be  condemned  the  cost  of  transporting  by  trucks  the 
same  amount  of  merchandise  as  that  handled  over  the  switch  is 
not  competent  evidence.  Evidence  of  sales  by  other  lot  owners 
made  by  compromise  is  inadmissible  upon  re-examination,  al- 
though on  cross-examination  the  witness  has  been  asked  con- 
cerning voluntary  sales  in  the  vicinity. 

The  question  and  answer  objected  to  on  page  52  of  the  bill 
of  exceptions  were  not  prejudicial,  nor  that  on  page  112. 

Notwithstanding  the  wide  difference  between  the  values  fixed 
by  the  witnesses  for  the  trustees  and  those  testified  to  by  the 
company's  witnesses,  none  of  which  was  binding  upon  the  jury, 
we  think  tJiey  arrived  at  a  fair  and  just  valuation,  and  finding 
no  error  in  the  record  the  judgment  will  be  affirmed. 

C.  W.  Balxcr  and  //.  C.  Bnsch,  for  plaintiff  in  error. 

John  W.  Peck,  for  defendant  in  error. 
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SPSaFlCATlONS  ON  BOODINC  ON  PUBUC  WORK  MUST  BE 

DEFINITE. 

[Circuit  Court  of  Cuyahoga  County.] 

State,  ex  rel  Sylvester  V.  Mc]VL\H()n,  v.  Richard 

J.  McKexzie  et  ai.. 

Decided,  January  14,  1907. 

Bidi  and  Bidding — Speci/icationi  for  Construction  of  a  Court  House — 
Definiteness  as  to  Material — Monopoly  in  VaTietiei  of  Material — 
Items  which  Preclxde  Competition — Reservations  to  Meet  such 
Expenditures — Constitutiona'ity  of  the  Court  Howe  Commission 
Act— Section  19':. 

1.  The  provision  in  97  O.  L.,  ni.  and  98  O.  L.,  53,  requiiins  a  judgo 

or  judges  of  the  court  of  common  pleas  to  appoint  the  four  mem- 
bers of  a  court  house  commission  (other  than  ths  CDunty  com- 
missioners) and  to  fix  their  salaries  doe:?  not  render  these  acts 
unconstitutional  in  that  legislative  and  executive  powers  are 
thereby  conferred. 

2.  In   inviting   bids   for   a   public   building   the    building   commission 

are  without  authority  to  require  bidders  to  include  in  the  total 
amount  of  their  bids  an  arbitrary  sum,  which  the  commission 
reserves  the  right  to  expend  at  its  dlscietlcn  for  particular  it:m5 
that  are  not  of  such  a  nature  as  to  render  competition  at  all 
admissible.  But  items  of  a  necessarily  non-competitive  character 
may  be  contracted  for  without  this  procedu-c,  and  it  is  competent 
for  the  commission  to  reserve  juch  itemo  for  furthei-  lawful  action. 

3.  Before    bids    are    invited    for    a    public    building,    the    commission 

having  the  matter  in  charg-*  must  make  the  spe:?ifications  so 
definite  and  certain  as  to  material  as  to  leave  no  discretion  with 
the  commi53ion  in  the  a?ccptance  of  the  lowest  bid,  and  where 
the  material  is  controlled  by  a  patent  or  other  monopoly,  alterna- 
tive varieties  of  material  should  be  specified  in  ordei*  to  open  th3 
way  for  actual  competition. 

Henry,  J.;  Marvin,  J.,  and  Burrows,  J.  (sitting  in  place  of 
Winch,  J.),  concur. 

In  this  appeal  it  is  sought  to  enjoin  the  Cuyahoera  court  house 
commission  from  enterinor  into  a  contract  with  Andivw  Da II 
&  Son,  for  the  construction  of  a  court  house  in  said  county. 

The  first  ground  alleged  is,  that  the  acts  under  which  this  com- 
sion  is  organized  (97  0.  L.,  Ill;  98  0.  L.,  53;  Rev.  Stat.,  794-1) 
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are  unconstitutional,  because  they  attempt  to  confer  leprislative 
and  executive  powers  upon  judicial  officers,  in  requiring  a  jud^e 
or  judges  of  the  common  pleas  court  to  appoint  and  fix  the  sal- 
aries of  the  four  members  of  the  commission  other  than  th^ 
county  commissioners.  This  contention  was  not  strenuously 
nrt^ed  in  aro^ument  before  us,  and  if  it  w^ere,  we  should  be  con- 
tent with  the  views  expressed  by  the  learned  judge  in  the  opin 
ion  below,  vindicating  the  constitutionality  of  these  laws. 

It  is  complained,  secondly,  that  the^  commission's  invitation  for 
bids  is  fatally  defective,  in  that  it  undertook  to  suppress  com- 
petition as  to  the  items  of  statuary,  hardware,  etc.,  by  requiring 
all  bidders  to  include  in  their  total  bids,  arbitrary  sums  aggre- 
gating some  $98,000  to  cover  these  items,  which  amount,  more 
or  less,  the  commission  reserves  the  right  to  expend  at  discretion 
therefor. 

If  this  is  a  means  of  getting  $98,000  out  of  the  county  treasury 
and  into  the  commission's  hands  for  future  discretionary  expend- 
iture, it  clearly  has  no  warrant  in  law.  If  such  is  not  its  object, 
w'e  see  no  reason  for  requiring  this,  or  any  other  amount  of 
money  for  these  items  to  be  included  in  the  bids.  The  duties 
sought  to  be  imposed  upon  the  successful  bidder,  with  respect 
to  the  items  in  question,  ought  not  to  require  the  cOvSt  thereof  to 
be  included  in  the  bids  of  persons  who  in  no  event  are  to  provide 
them.     Such  a  procedure  is  both  awkward  and  ambiguous. 

There  is  nothing  in  Section  794,  Revised  Statutes,  when  prop- 
erly interpreted,  to  prevent  reserving  these  items  for  further 
lawful  action  by  the  commission  in  procuring  them,  in  so  far 
as  their  artistic  character  is  such  as  to  preclude  their  purchase 
by  competitive  bidding;  for  work  of  a  necessarily  non-competi- 
tive nature  may,  no  doubt,  be  contracted  for  without  that  pro- 
cedure. When,  however,  this  characteristic  inheres  merely  in 
the  design,  as  distinguished  from  the  final  workmanship,  the 
competitive  principle  applies  to  the  latter,  and  must  be  fol- 
lowed. And  this,  we  think,  is  peculiarly  true  of  hardware  to 
be  specially  designed  for  this  structure,  and  perhaps  also  of 
certain  other  excepted  items.  In  short,  we  hold,  as  herein- 
after pointed  out,  that  there  must  be  competitive  bidding  in  all 
cases  when  competition  is  at  all  admissible.     And  competition, 
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where  it  is  admissible,  can  not,  without  plain  necessity  for  post- 
ponement, be  deferred  to  a  date  later  than  that  upon  the  main 
contract  in  view  of  the  provisions  of  Section  794,  Revised 
Statutes.  In  construing,  however,  the  specifications  on  which 
the  proposed  contract  in  this  case  must  be  founded,  we  are  of 
the  opinion  that  the  sum  of  $98,000,  to  be  included  in  the  bids 
for  these  items,  can  not  of  itself  operate  as  an  appropriation 
of  that  amount,  though  in  extending  a  new  invitation  for  bids, 
the  means  employed  for  accomplishing  the  end  in  view,  so 
far  as  that  end  Is  admissible,  ought  to  be  rid  of  any  room  for 
doubt  or  argument  in  this  behalf. 

It  is  further  urged  that  the  competition  in  this  case  was 
illusory  and  unlawful,  because  it  reser\^d  to  the  commission  a 
discretion,  after  opening  the  bids,  to  determine  which  of  the 
several  kinds  of  material  named  in  the  specifications,  to-wit, 
limestone,  sandstone  and  granite,  should,  in  fact,  be  used,  and 
also  because  it  impliedly  reserved  to  the  commission  a  further 
discretion  after  opening  the  bids  and  fixing  upon  one  of  these 
kinds  of  material,  to  select  which  of  the  several  varieties  of 
that  material  as  specified  by  bidders,  pursuant  to  requirement 
of  the  specifications,  should  likewise  be  used. 

The  commission,  in  the  exercise  of  the  discretion  so  reserved, 
has  in  fact,  since  the  bids  were  opened,  selected  granite  as  the 
main  material  to  be  used,  and,  in  undertaking  to  accept  Andrew 
Dall  &  Sons'  bid,  has  likewise  selected  that  variety  of  granite 
known  as  Pink  Milford,  as  the  particular  sort  of  granite  to  be 
used.  There  were  bids  filed  and  opened  for  each  of  the  thre? 
kinds  of  material,  limestone,  sandstone  and  granite,  respectively, 
but  the  lowest  bid  was  not  for  granite.  There  were  several 
bids  for  granite;  but  Andrew  Dall  &  Sons'  bid  was  not  the  low- 
CvSt  for  that  kind  of  material.  There  were  several  bids  for 
Pink  Milford  granite,  and  Andrew  Dall  &  Sons'  bid  was  the 
lowest  for  that  variety  of  granite.  But  the  selection  of  granite 
as  the  kind  of  material  and  the  selection  of  Pink  Milford  gran- 
ite a^  the  particular  variety  thereof,  were  not  made  until  after 
the  bids  were  opened.     Is  this  procedure  warranted  by  law? 

Section  799,  Revised  Statute^?,  provide^*  that  contracts 
relating  to  public  buildings  **  shall  be  awarded  to,  and  made 
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with,  the  i)erson  or  persons  who  offer  to  perform  the  labor 
and  furnish  the  material  at  the  lowest  price.*'  This  section 
applies  to  agc^re^ate  bids  of  the  sort  here  under  consideration. 
Combinations  of  partial  bids  fall  under  the  somewhat  different 
provisions  of  Section  794,  Revised  Statutes. 

It  is  objected,  however,  on  behalf  of  the  defendant,  that 
Section  794,  Revised  Statutes,  applies  only  to  boards  of  county 
commissioners,  and  not  to  this  buildingr  commission,  composed, 
though  it  is,  of  four  other  members,  in  addition  to  the  county 
commissioners. 

Three  cases  are  cited  in  support  of  this  view,  namely:  Wood 
Co.  (Comrs.)  v.  PargiUis,  10  C.  C,  376,  affirm.ed  without  report 
in  Wood  Co.  (Comrs.)  v.  Pargillis,  53  Ohio  St.,  680;  State  v. 
Marion  Co.  {Comrs.),  39  Ohio  St.,  188,  and  Boren  v.  Darke 
Co.  {Comrs.),  21  Ohio  St.,  311. 

With  regard  to  Wood  Co.  {Comrs.)  v.  PwrgHUs,  supra,  it  is 
enough  to  say  that  the  dictum  therein,  to  the  effect  that  certain 
of  the  sections  of  the  Revised  Statutes  embraced  in  Chap.  1, 
title  6,  entitled  ** public  buildings,''  being  Sections  782  to  803, 
Revised  Statutes,  inclusive,  are  inapplicable  to  the  proceedings 
of  a  special  court  house  commission,  was  wholly  unnecessary 
to  the  decision  of  that  case,  and  no  reason  whatever  is  set  forth 
in  the  opinion  to  justify  the  dictum  in  qiiestion. 

With  regard  to  State  v.  Marion  Co.  {Comrs.)  and  Boren 
v.  Darke  Co.  {Comrs.),  supra,  it  is  true  that  they  identify 
Sections  795  to  799,  Revised  Statutes,  with  corresponding  sec- 
tions of  the  act  of  April  27,  1869  (66  0.  L.,  53),  which  was 
plainly  restricted  in  application  to  boards  of  county  commis- 
sioners. 

Section  794,  Revised  Statutes,  of  the  same  chapter  is  now, 
however,  significant,  as  bearing  upon  the  present  scope  and 
application  of  the  subsequent  sections.  The  last-named  section 
opens  with  the  words: 

''When  any  board  of  commissioners,  board  of  trustees,  offi- 
cers, or  board  of  directors  of  the  state,  or  of  anv  countv,  town- 
ship,  city,  town,  village,  school  or  road  district  of  the  state, 
or  of  any  public  institution  belonging  to  the  same,  or  any  com- 
mon council,  or  other  municipal  authority,  who  are  now  or  at 
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any  time  shall  be  authorized  to  contract  or  engrave  for  the  erec- 
tion, repair,  alteration,  or  rebuilding  of  any  state  house,  court 
house,"  etc. 

These  words  seem  broad  enouj^rh  to  comprehend  all  public 
authorities,  including  this  commission,  unless  otherwise  ex- 
pressly provided  by  law.  The  entire  section  is  to  be  construed 
in  e:mnection  with  the  following  sections,  and  they  with  it. 
This  seems  to  be  the  effect  of  the  decisions  in  State  v.  Marion 
Co.  {Comrs.)y  supra,  which  holds  that: 

''Section  794  provides  for  letting  contracts,  in  certain  cases 
and  under  certain  conditions,  to  separate  bidders  representing 
different  trades,  in  respect  to  which  the  provisions  of  that 
section,  and  not  Section  799,  apply.  In  all  other  cases  the  pro- 
visions of  the  latter  section  govern.'' 

The  chapter  of  the  Revised  Statutes,  entitled,  *' public  build- 
ings," is  thus  designated  manifestly  to  cover  the  entire  sub- 
ject, except  where  it  is  inconsistent  with  other  express  provis- 
ions of  statute.  The  provisions  regarding  county  buildings 
to  be  erected  by  the  county  commissioners  are  equally  applicable 
to  this  commission,  whose  other  members  are  acting  with  the 
county  commissioners  and  performing  the  duties  that  were 
formerly  imposed  upon  them  alone.  It  is  true  that  this  commis- 
sion may  act  affirmatively  with  the  concurrence  of  but  a  minor- 
ity of  the  county  commissioners;  but  its  votes  and  proceed- 
ings are  by  law  required  to  be  recorded  upon  the  journal  of  the 
county  commissioners,  and  it  is  acting  for  the  county  in  a 
distinct  but  entirely  similar  organic  capacity  to  that  of  the 
coimty  commissioners  themselves.  It  Ls  not  to  be  presumed 
that  the  larger  and  more  responsible  duties  that  called  the 
commission  into  existence  should  be  attended  with  an  abolition 
of  the  safeguards-* provided  by  law  for  the  conduct  of  smaller 
enterprises  of  precisely  the  same  kind.  Such  is  by  no  means 
the  apparent  intention  of  the  Legislature,  and  the  opposite* 
construction,  being  at  least  permissible  with  respect  to  this 
section  as  now  found  in  the  codified  laws,  it  must  prevail. 

It  is  objected  further  by  the  defendants  that  even  if  S(»ction 
799,  Revised.  Statutes,   applies,   as   we   hold   it   does,   still  the 
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decided  ca&ies  warrant  the  conclusion  that  there  may  be  a  reser- 
vation of  the  choice  of  materials  until  after  the  bids  are  opened, 
whereupon  quality,  as  well  as  price,  may  be  looked  to  in  deter- 
raininpr  who  is  the  lowest  bidder.  Particular  reliance  is  placed 
on  the  decisions  of  the  circuit,  or  Supreme  Court,  or  both,  in 
Ampt  V.  Cincinnati,  17  C.  C,  516,  affirmed,  without  report,  in 
Ampt  V.  Ciiicin7iati,  60  Ohio  St.,  621;  State  v.  Toledo  {Bd,  of 
Ed.),  14  C.  C,  15,  and  Pdhamns  v.  Board  of  Ed,,  21  C.  C, 
257,  259. 

But  an  examination  of  the«e  cases  shows  that  there  was 
something  essentially  non-competitive,  or  but  imperfectly  com- 
petitive, in  the  subject-matter  under  consideration,  in  every 
instance,  to-wit:  a  heatino^  system,  a  fire  proofing  system,  or 
a  water  works  pumping^  system.  In  the  case  affirmed  by  the 
Supreme' Court,  w^ithout  report,  the  statute  under  consideration 
required  the  lettinp:  of  the  contract  to  the  **  lowest  and  best 
bidder,*'  and  the  procedure  adopted,  which  reserved  some  dis- 
cretion to  the  authorities  inviting  bids,  was  approved. 

In  the  cases.  State  v.  Toledo  {Bd.  of  Ed.)  and  Polhamus 
v.  Board  of  Ed.,  sujyra,  the  statute  under  consideration  forbade 
acceptance  of  any  collusive  bid,  and  any  but  the  **  lowest  re- 
sponsible bid,''  and  it  was  held — the  nature  of  the  subject- 
matters  being  at  least  partially  non-competitive — ^that  a  discre- 
tion might  properly  be  reserved  and  exercised. 

Shall  we  allow  these  precedents  to  emasculate  the  statute? 
Shall  we  swing  wide  the  door  of  official  discretion  which  ex- 
perience teaches  is  too  often  but  another  name  for  graft  and 
corruption  ?  No  corruption  is  charged  or  indicated  in  this  case. 
But  we  are  asked  so  to  construe  this  section  as  to  make  it  easy 
for  dishonest,  officials  to  defraud  the  tax-payer.  Probably  no 
statute,  however  skillfully  framed  or  \^isely  construed",  can 
wholly  prevent  dishonest  officials  from  following  their  bent. 
But  graft  can  be  made  by  law  more  difficult  and  dangerous, 
and  the  courts  must  be  alert  so  as  to  construe  such  laws  as  to 
give  them  the  effect  intended. 

Even  if  the  proposed  constniction  of  this  law  preserves  the 
letter,  it  strangles  the  spirit  and  intent  of  it.  Undoubtedly 
when   the  subject-matter   is   practiearlly  non-competitive  Under 
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the  ordinary  procedure,  it  is  useless  to  pursue  the  letter  of 
that  procedure,  and  if  no  really  competitive  procedure  under 
the  law  can  be  devised,  then  there  is  nothing  left  but  to  aban- 
don the  principle  in  such  cases,  and  procure  the  thini?  desired 
by  direct  negotiation,  instead  of  corapet/ition.  To  the  few 
instances  where  this  is  absolutely  the  case,  Section  799,  Revised 
Statutes,  and  similar  sections  can  not  apply.  But  the  number 
of  such  instances  must  not  be  needlessly  enlarged.  And  when 
materials  of  common  use  in  ordinary  construction  are  needed, 
it  is  idle  to  say  that  they  are  non-competitive  simply  because 
it  is  possible  to  ^x  upon  a  variety  cf  granite,  or  marble,  that 
is  produced  in  but  one  quarry,  or  a  variety  of  wood  or  iron 
that  is  monopolized  by  a  single  dealer.  If  such  a  monopoly  is 
to  be  utilized  at  all,  its  attendant  evils  can  be  avoided  or  min- 
imized only  by  specifying  alternatives  of  the  same  quality,  or 
of  erpial  excellence,  and  by  then  awarding  the  contract  to  the 
lowest  bidder. 

Summarized,  our  understanding  of  the  law  is,  that  wherever 
iniblic  authorities  are  by  law  required  in  letting  contracts 
fur  construction,  to  invite  sealed  bids  and  to  let  the  contract 
to  the  *' lowest  bidder,"'  it  follows: 

First.  That  there  must  be  opportimity  afforded  for  ban<i 
fide  competition  wherever  the  nature  of  the  construction  makes 
it  possible;  and  a  specification  of  non-competitive  workman- 
ship or  material  is  unlawful  in  every  case  where  such  specifi- 
cation can  reasonably  be  avoided. 

Second.  Upon  the  opening  of  the  bids,  the  contract  must  be 
awarded  to  that  bidder  whose  bid,  without  subsequent  alteration 
or  explanation,  is,  on  its  face,  the  lowest  one  that  fulfills  the 
terms  of  the  invitation,  unless  all  bids  are  rejected,  or  the 
nature  of  the  subject-m.atter  compels  the  exercise  of  discretion. 

Third.  When  the  contemplated  construction  is  essentially 
and  absolutely  non-competitive,  becaiuse  of  its  artistic  nature, 
or  is  strictly  monopolistic,  because  the  fiuiction  to  be  performed 
thereby  is  necessarily  dependent  upon  a  single  means  which 
is  the  subject  of  an  exclusive  patent,  or  franchise,  or  sole 
.'^urce  of  supply,  then  the  principle  of  competition  is,  so  far 
forth,  inapplicable. 
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Fourth.  When  the  contemplated  construction  iis  but  im- 
perfectly competitive,  though  not  absolutely  non-competitive, 
as  where  the  function  to  be  performed  is  dependent  upon  vsome 
one  of  various  monopolistic  means,  the  principle  of  compe- 
tition, so  far  as  it  can  reasonably  be  made  applicable,  must 
be  strictly  pursued;  but,  in  cases  of  that  kind,  after  the  appli- 
cation of  the  competitive  principle  has  been  exhausted,  a  sound 
discretion  may  then  be  exercised  in  choosing  the  most  econom- 
ical means,  all  things  considered,  among  those  that  are  offered. 

Applying  these  principles  to  the  concrete  case  before  us,  it 
comes  to  this: 

If  this  commission  determines  to  build  of  granite  without 
more  particular  specifications  of  variety  or  quality,  it  must 
so  determine  before  asking  for  bids,  and  then  let  the  contract, 
if  at  all,  to  the  lowest  bidder  who  comes  within  the  specifica- 
tions. If  it  determines  to  build  of  Pink  Milford  granite,  it 
must  likewise  so  determine  beforehand.  But  if  Pink  Milford 
granite  is  a  monopoly,  so  that  specifying  that  material  alone 
precludes  competition,  then  it  should  specify  a  sufficient  number 
of  alternative  varieties,  by  name  or  fixed  standard  of  quality, 
so  that  there  may  be  actual  competition,  and  then  it  should 
award  the  contract  to  the  lowest  bidder  who  comes  within 
such  specifications. 

In  the  matter  of  general  materials  for  a  public  building,  no 
discretion  as  to  the  choice  can  lawfully  be  reserved  until  after 
the  bids  are  opened,  when  the  statute  expressly  requires,  as  it 
does  here,  that  specifications  should  be  made  in  advance,  and 
that  the  contract  should  be  let  to  the  lowest  bidder.  To  hold 
otherwise  would  be  to  strike  at  the  very  root  and  foundation 
of  these  requirements  of  the  statute.  For  if  the  law  does  not 
apply  in  letter  and  spirit  to  gross  raw  materials  like  these, 
what  is  left?  The  law  forthwith  becomes  a  dead  letter.  But 
it  is  said  that  we  held  otherwise  in  Emmert  v.  Elyria,  6  C.  C. 
— N.  S.,  381,  and  that  the  Supreme  Court  affirmed  that  decision 
in  Emmert  v.  Elyria,  74  Ohio  St.,  185.  But  an  examination 
of  that  case  will  show  that  the  point  specially  urged  there  was 
not  suppression  of  competition,  but  the  delegation  by  the  coun- 
cil of  its  legislative  power  to  an  executive  board.     And  though 
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the  opinions  of  both  courts  do  incidently  refer  to  the  merits  of 
a  procedure  like  that  here  adopted  in  stimulating  competition 
when  honestly  pursued,  yet  the  endorsement  thereof  by  this 
cnirt  really  turned  on  a  curative  act  whereby  the  Legislature 
had  set  the  seal  of  its  approval  on  this  practice,  as  applied  to 
street  improvements.  And  the  exact  point  here  in  question 
was  not  before  the  Supreme  Court  at  all,  in  view  of  the  find- 
ings of  fact  there  considered.  For  aupht  there  appearing  the 
ehoict*  of  materials  may  in  fact  have  been  determined  before  bids 
were  invited. 

This  case,  and  those  before  cited,  have,  indeed,  given  us  pause. 
But  we  hold  that  the  reservation,  by  the  commission,  of  the 
right  to  determine,  after  opening  the  bids,  the  materials  to  be 
used  in  constructing  the  Cuyahoga  county  court  house  is  un- 
warranted and  illegal.  On  the  remaining  point  we  entertain, 
if  possible,  even  less  doubt.  For  though  the  same  difficulty 
arises  with  respect  to  the  discretion  reserved  in  the  choice  of 
the  varieties  of  marble  to  be  used  for  floors  and  other  interior 
work,  there  is,  in  addition  thereto,  another  irregularity.  The 
successful  bidder  filed  with  his  bid  certain  specimens  of  marble, 
as  he  was  required  to  do.  After  the  bids  were  opened,  he 
and  the  other  bidders  were  permitted  to  designate  further  speci- 
mens of  marble  as  those  which  they  were  willing  to  use.  Under 
circumstances  which  must  have  led  Andrew  Dall  &  Sons* 
representative  to  believe  that  he  was  thus  designating  the  speci- 
men chosen  by  the  commission,  although  no  such  choice  had  then 
been  formally  made,  he  picked  out  a  specimen  of  marble  differ- 
ing from  many  that  his  firm  had  filed,  and  upon  the  specimen 
thus  designated,  it  is  proposed  now  to  enter  into  the  contract 
here  sought  to  be  enjoined. 

In  Herrmann  v.  State,  11  C.  C,  503,  this  exact  procedure  is 
condemned,  and  it  is  held  in  Beaver  v.  Institutum  for  Blind, 
19  Ohio  St.,  97,  that  amendments  and  alterations  of  bids  after 
the  same  are  opened  can  not  be  permitted.  And  because  it 
was  permitted  in  this  case — for  we  can  not  come  to  any  other 
conclusion  from  the  evidence — as  well  as  because  the  com- 
mission reserved  the  choice  of  materials  until  after  the  bids 
were  opened,  the  proposed  contract  must  be  permanently  en- 
joined. 
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Our  brother  Burrows,  who  sat  in  place  of  our  brother  Wiqch, 
is  of  opinion  that  the  requirement  of  a  corporate  surety  on 
the  successful  bidder's  bond  was  unauthorized  and  oppressive; 
that  the  size  and  duration  of  the  bond  after  completion  of  the 
contract  are  likewise  unreasonable,  and  that  the  provision  in 
regrard  to  the  monumental  character  of  the  building  is  indefinite 
and  hence  a  deterrent  to  fair  competition.  But  we  do  not  found 
our  judgment  on  these  grounds. 

B,  C.  Starr,  for  plaintiff. 

C.  W.  Stage,  for  defendants. 


VERDICT  VITIATED  BY  IMPROPER  CONDUCT  AT  VIEW 

OP  PREMISES. 

[Circuit  Court  of  Medina  County.] 
Nypano  Railway  v.  Wadsworth  Salt  Co. 

Decided,  September,  1906. 

Eminent  Domain — Award  to  Salt  Company  for  Injury  from  Smoke  and 
Dirt  from  Locomotives — Charge  of  Court — Evidence — Hfew  Trial — 
Improper  Conduct  on  View  of  Premises. 

1.  In   an   appropriation    proceeding   brought    by   a    railroad    company 

against  a  salt  company  for  land  for  switch  purposes  adjacent  to 
defendant's  plant,  an  award  by  the  jury  will  not  be  disturbed  for 
having  been  based  largely  on  injury  to  the  defendant  from  the 
smoke  and  dirt  from  plaintiff's  locomotives.  Railway  v.  Gardner, 
43  Ohio  State,  309,  followed. 

2.  Where  a  jury  in  an  appropriation  case  views  the  premises  in  ques- 

tion, and  attorneys  and  representatives  of  both  parties  call  to 
their  attention  on  such  view  certain  facts  pertinent  to  the  case,  a 
verdict  based  on  such  facts  will  not  be  allowed  to  stand.  The 
misconduct  of  the  parties  vitiates  the  verdict,  and  notwithstanding 
both  are  guilty  the  one  ought  not  to  be  allowed  to  profit  thereby 
as  a  penalty  upon  the  other. 

Winch,  J.;  Marvin,  J.,  and  Henry,  J.,  concur. 

Error  to  Medina  Common  Pleas  Court. 

This  is  a  proceeding  in  error  brought  to  reverse  a  judgment 
of  the  Common  Pleas  Court  of  Medina  County,  which  affirms  a 
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judgrment  of  the  probate  court  of  said  county  in  an  appropriation 
case  wherein  the  railroad  company  sought  to  appropriate  a 
strip  of  land  off  one  side  of  the  salt  company's  land  for  switch 
purposes.  The  salt  company  claimed  damages  not  only  for 
the  land  taken,  but  also  growing  out  of  obstruction  of  access 
to  its  premises  and  damages  to  its  business  of  salt  making  by 
smoke  and  cinders  from  the  railroad.  The  jury  in  the  probate 
court  awarded  $250  for  the  land  taken  and  $6,750  as  damages 
to  the  residue  of  the  tract.  It  is  claimed  that  said  judgment 
should  be  reversed  for  three  reasons: 

First.  Because  the  verdict  is  excessive  and  not  sustained  by 
sufficient  evidence.  On  this  point  it  is  urged  that  the  obstruc- 
tion to  access  was  slight  and  could  be  overcome  at  small  ex- 
pense, and  that  the  jury  must  have  given  too  much  considera- 
tion to  the  claim  of  the  salt  company  that  its  salt  was  soiled  and 
rendered  unsaleable  by  smoke  from  locomotives  upon  said 
switch. 

It  is  established  by  the  case  of  Railway  v.  Oardiur,  45 
Ohio  St.,  309,  that  in  an  appropriation  case  like  this,  it  is  om- 
petent  to  take  into  consideration  evidence  of  substantial  injury 
and  loss  to  the  property  (not  common  to  the  community  at 
large)  caused  by  smoke,  noises  and  sparks  of  fire,  occasioned 
by  running  locomotives  and  cars  along  the  track  in  front  of  the 
property.  Bearing  this  in  mind,  we  find  that  the  record  exhib- 
its evidence  tending  to  sustain  the  verdict,  and  we  are  not  dis- 
posed to  reverse  the  judgment  bi^cause  the  verdict  is  excivssive. 

Second.  It  is  said  that  plaintiff  s  sixth  request  to  chargL* 
should  have  been  given.    It  r^ads  as  follows: 

**In  this  case  you  were  sent  to  view  the  premises  in  con- 
troversy herein.  In  making  up  your  verdict  you  should  not 
consider  as  evidence  any  statements  made  to  you  during  such 
view  by  any  of  the  parties  or  witnesses  herein  or  any  statements 
of  anyone  else.  Nor  should  you  consider  as  evidence  any- 
thing you  may  have  seen  on  such  view  of  the  premises  where 
evidence  of  such  fact  or  facts  has  been  expressly  excluded  from 
evidence. ' ' 

The  first  sentence  in  this  request  is  not  only  the  law,  but 
should  have  been  given,  if  it  stood  alone,  notwithstanding  the 
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record  fails  to  show  that  the  court's  attention  had  been  called 
to  the  fact  that  statements  had  been  made  to  the  jury  during  its 
view  of  the  premises. 

The  last  sentence  of  Section  6429,  Revised  Statutes,  reads: 

'*The  expenses  of  taking  the  view  shall  be  taxed  in  the  bill 
of  costs,  and  no  evidence  shall  be  given  on  either  side  at  the 
taking  thereof.'* 

Had  the  trial  judge  questioned  counsel  proposing  this  charge 
as  to  whether  any  statements  had  in  fact  been  made  to  the 
jury  during  the  view,  and  counsel  had  replied :  *  *  I  don 't  know, 
but  there  may  have  been,  and  as  the  statute  is  specific  on  the 
subject,  I  ask  the  court  to  charge  according  to  it,*'  we  are  of 
the  opinion  that  the  trial  judge  should  have  recognized  his 
duty^and  plaintiff's  right,  and  charged  as  requested.  ; 

But  the  second  sentence  in  this  request  has  given  us  more 
trouble.  The  evidence  of  facts  expressly  excluded  from  evi- 
dence, mentioned  therein,  has  reference  to  testimony  offered 
with  regard  to  damages  to  the  business  of  plaintiff  from  the 
blackening  of  salt  by  smoke  and  cinders.  Such  evidence,  offered 
by  the  salt  company,  was  improperly  excluded,  as  we  think, 
in  view  of  the  decision  of  the  Supreme  Court  in  the  case  of 
Railway  v.  Gardner,  supra.  To  be  consistent,  the  trial  judge 
should  have  charged  as  requested,  but  as  we  hold  that  it  was 
error  to  exclude  such  evidence,  it  follows  that  the  last  sentence 
of  the  sixth  request  of  the  plaintiff  does  not  correctly  state  the 
law,  and  part  of  the  sixth  request  being  bad,  it  was  not  error 
for  the  court  to  refuse  to  give  it. 

This  conclusion  is  reached  by  a  majority  of  the  court  only, 
by  construing  the  word  ** evidence,"  as  used  in  Section  6429, 
Revised  Statutes,  to  mean  ** testimony." 

Judge  Henry  is  of  the  opinion  that  the  view  can  not  be 
used  by  the  jur>'  as  evidence,  while  the  majority  is  of  the 
opinion  that  the  proceedings  for  appropriation  of  land  are 
special  proceedings  and  not  a  civil  action,  and  that  the  jury, 
as  assessors,  are  entitled  to  take  into  consideration  what  they 
may  have  learned  on  view,  in  arriving  at  the  damages  they  may 
assess. 
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Third.  The  motion  for  a  new  trial  was  based  partly  upon 
rciseonduct  of  the  parties  and  the  jury,  occurring  at  the  view, 
and  supported  by  affidavits  showing  that  plaintiff's  counsel  first 
hpoke  to  the  jury,  or  some  of  them,  calling  their  attention  to 
the  fact  that  from  the  construction  of  the  salt  company's  build- 
ings, smoke  from  locomotives  could  not  ent<er  to  spoil  the  salt. 
The  representative  of  the  salt  company  thereupon  directed  the 
attention  of  members  of  the  jury  to  salt  which  was  dirty,  in- 
timating that  the  dirt  came  through  windows  higher  up,  but 
near  the  switch. 

Thus  both  parties  violated  the  positive  injunction  of  the 
law.  In  such  cases  it  will  not  do  to  say  that  the  losing  party 
wEii  equally  guilty.  It  is  better  that  the  administration  of  the 
law  be  kept  free  from  the  least  taint  of  improper  practice,  than 
that  a  verdict  rendered  under  such  circumstances  be  allowed  to 
stand  as  a  penalty  upon  one  party,  leaving  the  other  party  to 
hold  what  he  may  have  unduly  obtained  thereby.  There  are 
other  methods  of  punishing  the  guilty,  which  should  be  resorted 
to  by  the  trial  court. 

There  was  no  error  in  excluding  the  contract  offered  in  evi- 
dence by  plaintiff. 

For  misconduct  of  parties  and  the  jury  on  the  view  of 
the  premises,  the  judgments  of  the  common  pleas  and  probate 
courts  are  reversed  and  the  cause  remanded  to  the  common 
pleas  court  for  further  proceedings. 

TibbdltB  &  Frank,  for  plaintiff  in  error. 

Grant  &  Sieber,  for  defendant  in  error. 
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RECOVERY  OF  CORPORATE  FUNDS  UNLAWFUIXY 

DISBURSED. 

f Circuit  Court  of  Cuyahoga  County.] 

T.  K.  Dissette,  Executor,  etc.,  v.  Lawrence  Pubt.iphing 

Company  et  al. 

Decided,  November  12,  190C. 

Corporations — Directors — Stockholders — Appropriation  of  Earnings  fw 
Salaries — Properly  Applicable  as  Dividends — Action  for  Recovery 
of — Pleading. 

One  who  has  parted  with  his  stock  in  a  corporation  can  not  maintain 
an  action  in  equity  against  the  corporation  and  its  directors  and 
officers  to  recover  money  unlawfully  disbursed  by  them  while  he 
was  a  stockholder. 

Winch,  J.;  Marvin,  J.,  and  Henry,  J.,  concur. 

Error  to  the  Court  of  Common  Pleas. 

This  was  an  action  brought  by  plaintiff  against  the  defend- 
ant company  and  its  directors  and  officers  to  recover  his  share 
pi  money  claimed  to  have  been  unlawfully  paid  out  by  the 
company  to  said  officers  and  directors  as  salaries,  when  it 
should  have  been  paid  out  as  dividends.  He  alleges  that  he 
was  a  stockholder  in  th?  company  at  the  time  the  acts  com- 
plained of  occurred  and  that  he  brings  his  action  for  the 
benefit  of  all  stockholders  who  may  desire  to  join  with  him  in 
prasecuting  the  same. 

There  is  no  allegation  that  plaintiff  was  the  owner  of  any 
stock  in  the  corporation  at  the  time  he  brought  his  action, 
and  for  this  reason  a  demurrer  to  the  petition  was  sustained. 

The  allegation  with  regard  to  the  wrong-doing  of  the  officers 
and  directors  is  as  follows: 

'*That  in  the  month  of  October,  1904,  the  defendants  or  said 
directors,  being  officers  and  employes  of  the  Lawrence  Pub- 
lishing Company,  without  any  notice  to  this  plaintiff,  at  a 
meeting  of  said  directors,  did  make  a  distribution  or  dividend 
of  the  net  earnings  of  said  company  to  the  amount  of  about 
forty-five  thousand  six  hundred   ($45,600)   dollars.     That  said 
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sum  of  forty-five  thousand  six  hundred  ($45,600)  dollars  was 
in  fact  a  dividend  duly  declared  out  of  the  profits  of  said 
company  by  said  directors,  but  in  order  to  defraud  this  plaint- 
iff of  his  proper  proportion  of  said  dividend,  said  sum  was 
made  payable  to  themselves  alone  by  wav  of  salaries,  saiJ 
salarii^  in  said  resolution  being:  n-ade  to  date  back  some  ten 
months  prior  to  the  passaee  of  said  resolution.  That  besid^r 
the  said  estate  and  defendants  herein, 'there  is  but  one  stock- 
holder of  said  corporation.  That  no  one  not  a  director  or  an 
employe  shared  in  said  dividend,  but  sai  1  directors  wronsrfully 
converted  the  entire  sum  of  $45,600  to  th'^ir  own  uso,  and  have 
refused  and  do  now  refuse  to  erive  to  this  plaintiff  his  proper 
proportion  of  said  dividend.  That  said  salaries  were  excessive 
and  were  fixed  by  their  own  votes  alone  and  for  the  purpose 
of  depriviner  non-office-holdinf?  stockholders  of  their  fair  share 
of  the  profits." 

If  this  allegation  is  to  be  construed  as  intending?  that  the 
directors  duly  declared  a  dividend  of  a  certain  per  cent,  pay- 
able to  all  stockholders  of  record  at  th?  time,  which  fund  the 
officers  subsequently  converted  to  their  own  use,  thiMi,  mani- 
festly, plaintiff  might  maintain  his  action  at  law  aj^ainst  the 
corporation  for  this  debt  due  him.  But  we  do  not  so  construi* 
the  language  of  the  petition.  We  think  the  pleader  states 
that  instead  of  declaring  a  dividend,  as  th?y  should  havi*  done, 
the  directors  voted  the  surplus  funds  to  thems(»lves  and  other 
officers,  as  additional  salaries. 

This  wrong-doing  created  a  cause  of  action  in  favor  of  th? 
corporation  for  the  recovery  of  the  money  thus  unlawfully 
disbursed.  The  money  when  recovered  would  be  available  for 
a  dividend  to  be  then  declared,  payable  to  the  stockholders 
then  owning  the  stock.  Upon  the  corporation's  refusing  to 
bring  the  action,  any  stockholder  might  bring  it  in  behalf 
of  the  corporation,  but  one  who  had  ceasi'd  to  be  a  stot»kholdor 
could  not  bring  it.  lie  has  no  further  int(»rest  in  the  corpora- 
tion, for  undeclared  dividends  belong  t:)  the  purchasers  of 
shares. 

This  view  is  recognized  by  the  case  of  Zinn  v.  Ba.rhr,  65  O. 
S.,  341,  366. 

Counsel  for  plaintiff  contend  that  unless  sneh  action  can 
be  brought  by  one   who   owned   stock   at    thc^   time   the    wrong 
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occurred,  but  has  since  parted  with  his  stock,  then  no  action 
can  be  brought  by  anybody,  because  a  stockholder  who  acquires 
his  stock  thereafter  can  not  n:a:ntain  the  action. 

This  ar^imcnt  not  only  involves  a  nan  scqidiur,  but  th? 
last  proposition  is  not  the  law  in  Ohio. 

The  case  of  Hawes  v.  Oakland,  104  II.  S.,  450;  is  cited  as 
authority  for  the  rule  that  only  a  stockholder,  who  was  such 
at  the  time  of  the  transactions  of  which  h?  complains,  can 
maintain  an  action  in  equity  against  the  corporation  and  its 
directors  and  oflficers  to  recover  on  rights  primarily  assertable 
by  the  corporation. 

It  is  true  that  such  is  the  doctrine  of  the  federal  courts  and 

* 

at  the  time  the  case  cited  was  decided  by  the  Supreme  Court 
of  the  United  States  formulated  that  principle  as  a  part  of 
rule  94  of  practice  in  equity. 

The  reason  for  the  holding  as  well  as  for  rule  94  is  apparent. 
There  had  been  so  manv  collusive  transfers  of  stock  for  the 
purpose  of  vesting  jurisdiction  of  such  cases  in  the  federal 
courts,  that  extreme  measures  were  necessary  to  previ^nt  the 
practice. 

We  are  inclined  to  think  that  the  more  reasonable  rule  and 
the  one  most  likely  to  be  adopted  in  a  proper  case  in  Ohio,  is 
expressed  by  the  Supreme  Court  of  North  Carolina  in  the  case 
of  Moore  v.  Silver  Valley  Mining  Company,  104  N.  C,  534, 
where  it  is  said  that  it  should  appear  that  the  plaintiff  is  a 
bona  fide  owner  of  stock ;  that  he  bought  the  same  in  good  faith 
and  not  for  mere  vexatious  purposes. 

J  udgment  affirmed . 

Dissefte,  Diskette  <(*  Disseftc  and  Wm,  M.  Raynohh,  for 
plaintiff  in  error. 

Carr,  Stearns  cC*  Chafnbrrlain,  for  defendants  in  error. 
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RECOVERY  or  GOAL  MININC  ROYALTIES. 

[Circuit  Court  of  Portage  County.] 

The  Hutson  COiVL  Company  v.  Ann  Hughes  et  al. 

Decided,  October,  1906. 

Mines  and  Mining — Royalties  for  Coal — Action  for  Recovery  of — Proper 
Parties  where  the  Land  vxis  Owned  "by  a  Decedent — Evidence  as  to 
Meaning  of  Phrase  "Merchantable  CoaV* 

1.  An  action  to  recover  for  the  royalty  due  upon  a  sale  of  coal  in 

place,  is  a  personal  action,  and  must  be  brought  in  the  name  of 
the  personal  representative,  and  not  in  the  name  of  the  heirs  at 
law,  although  the  estate  is  otherwise  fully  settled  up. 

2.  Where  a  contract  for  the  sale  of  coal  in  place  provides  that  royalty 

shall  be  paid  upon  all  merchantable  coal  mined,  parol  evidence  is 
admissible  to  show  that  in  the  locality  where  the  coal  was  situate 
and  the  contract  made,  the  phrase  "merchantable  coal"  had  a 
special  signification  and  was  so  usied  and  understood  by  the  parties 
to  the  contract 

Cook,  J ;  Burrows,  J.,  and  Laubib,  J.,  concur. 

This  action  was  to  recover  for  the  royalty  upon  a  large  number 
of  tons  of  coal  mined  and  shipped  by  the  Hutson  Coal  Com- 
pany. The  action  was  by  Ann  Hughes,  Fanny  Johns  and 
Askenas  L.  Davies,  heirs  at  law  of  John  A.  Davies,  deceased. 

John  A.  Davies,  the  ancestor,  by  written  contract  bargained 
and  sold  all  the  mineral  and  stone  coal  underlying  two  hundred 
and  sixty  acres  of  land  situated  in  this  county  to  a  number  of 
parties,  who  afterward  transferred  their  interest  in  the  con- 
tract and  coal  to  the  Hutson  Coal  Company.  The  contract  pro- 
vides: 

**That  in  consideration  of  one  dollar  received,  and  of  the 
covenants  and  agreements  of  the  second  party  to  be  performed 
as  hereinafter  stipulated,  the  said  party  of  the  first  part  does 
hereby  bargain,  sell  and  convey  unto  the  said  second  party  all 
the  mineral  and  stone  coal  that  may  underlie  the  following 
described  tract  or  lot  of  land  situate  in  the  township  of 
Palmyra,  county  of  Portage  and  state  of  Ohio,  and  is  bounded 
and  described  as  follows:*' 
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That  is  the  260  acres.    The  agreement  further  provides  that — 

**It  is  agreed  by  the  party  of  the  second  part  that  they  will 
within  six  months  from  the  date  of  this  contract,  test  said  land 
by  drilling  or  otherwise ;  and  in  case  there  should  be  discovered 
a  mineable  vein  or  basin  of  stone  coal  of  sufficient  quantity  and 
quality  to  justify  the  opening  and  mining  of  said  coal  in  the 
opinion  of  said  second  party,  then  they  agree  to  mine  out  said 
coal  and  pay  the  following  rate  per  ton  for  all  coal  mined 
on  said  premises,  to  wit :  When  in  thickness  two  feet  and  under, 
ten  cents,  over  two  and  under  three  fifteen  cents,  and  three  feet 
and  over  twenty-five  cents  for  each  ton  of  2240  pounds  of  mer- 
chantable coal.  Payments  to  be  made  in  the  following  manner:*' 
here  setting  forth  the  manner  of  payment. 

The  agreement  further  provides  **Said  party  of  the  second 
part  shall  have  the  right  to  abandon  this  contract  at  any  time 
they  shall  determine  that  said  coal  in  quantity,  quality,  or  con- 
dition is  no  longer  mineable  with  economy  and  profit  and  they 
may  remove  the  machinery  and  other  structures  and  property 
from  said  land.'* 

The  first  question  made  is :  Are  the  plaintiffs  as  heirs  at  law 
of  John  A.  Davies  the  proper  parties  to  bring  the  suit.  The 
defendant  by  its  answer  objects  to  the  plaintiffs  prosecuting  the 
suit  and  insists  that  the  suit  should  be  brought  by  the  personal 
representative.  The  solution  of  this  question  depends  upon 
whether  this  contract  was  a  lease  of  the  coal,  or  an  absolute 
sale  of  the  same.  On  behalf  of  plaintiff  in  error  it  is  claimed 
that  it  was  an  absolute  sale  of  the  coal  notwithstanding  the 
provision  that  the  parties  of  the  second  part  might  abandon 
the  premises  and  remove  their  appliances  upon  the  contingency 
set  forth;  and  that  the  provision  for  the  payment  of  royalty 
at  fixed  times  was  mere  payment  of  the  purchase  money  for 
the  coal  and  not  as  rent. 

The  case  of  Edwards  v.  McChirg,  89  O.  S.,  41,  is  almost 
identical  with  the  ease  under  consideration.  The  contract  in 
that  case  i)roviding:  **The  first  party  has  agreed  to  sell,  and 
does  hereby  give,  grant,  bargain,  sell  and  convey  unto  said 
second  party,  their  heirs  and  assigns,  all  the  mineral  stone 
coal  lying  and  being  in  and  under  the  following  premises,  in 
consideration  of  thirty  cents  per  t(m  on  all  enal  when  mined/' 
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That  contract  also  contains  the  following  clause:  **The  second 
party  shall  have  the  right  to  abandon  the  contract  at  any  time 
when  they  shall  determine,  in  their  judgment,  that  said  coal  in 
quantity,  quality  and  condition  is  no  longer  mineable  with 
economy  and  profit."    Under  that  contract  it  was  held — 

1st.     **A11  mineable  coal   in   place   passed  absolutely  to  the  j 

grantees. ' ' 

2d.  **  After  such  conveyance  no  interest  in  the  mineable  coal 
remained  in  the  grantor  subject  to  be  mortgaged  as  land." 

3d.  **A  mortgage  upon  the  remaining  interest  of  the  grantor 
in  the  land  did  not  cover  the  purchase  money  due  or  to  bec(mie 
due  from  the  purchaser  of  the  coal." 

Upon  page  49  it  is  said  in  the  opinion: 

'*This  is  not  a  case  for  the  application  of  the  doctrine  that 
a  mortgagee,  after  condition  broken,  may  demand  the  rents 
from  the  lessee  of  the  mortgaged  premises.  The  Vienna  Coal 
&  Iron  Company  is  not  lessee  of  any  part  of  the  premises 
mortgaged  by  James  L.  to  Darius  M.  I\IcClurg.  The  moneys 
due  and  to  become  due  from  the  company  under  the  deed, 
September  28,  1867,  are  not  rents  but  purchase  money." 

This  would  seem  to  be  conclujjive  that  the  claim  for  royalty 
was  a  part  of  the  personal  estate  of  the  decedent,  which,  upon 
his  death,  vested  in  his  personal  representative. 

It  mav  be  conceded  that  the  estate  of  John  A.  Davies  had 
been  fully  settled  up  as  he  died  in  1888,  yet  that  would  not 
affect  the  question  as  to  who  should  be  parties  plaintiff. 

In  the  case  of  Davis  et  al  v.  Corwine  and  McOuire,  Excrs., 
25th  O.  S.,  668,  it  is  held  that— 

*'The  heirs  of  an  intestate  can  not,  even  after  settlement 
by  the  administrator,  and  where  there  are  no  outstanding  debts, 
maintain  an  action  in  their  own  names  to  recover  possession  of 
assets  belonging  to  the  estate,  or  to  compel  the  executors  of  a 
party  who  had  a  life  interest  in  such  assets,  and  has  wrongfully 
disposed  of  them  by  will,  to  account  for  the  same." 

In  the  opinion  it  is  stated  specifically  that  ''all  personal 
actions  must  be  brought  by  the  administrator  and  can  not  be 
brought  by  the  heirs." 

In  the  case  of  McBride  v.  Vance,  78  0.  S.,  258,  it  was  held — 
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**The  personal  property  of  a  deceased  person  does  not  vest 
in  his  heirs  but  is  in  abeyance  until  administration  is  grranted 
and  is  then  vested  in  the  administrator  by  relation  from  the 
time  of  death,  and  no  right  of  action  on  a  promissory  note  be- 
longing to  a  deceased  person  is  shown  by  a  party  in  an  action 
ion  the  note  by  proof  of  possession,  and  that  he  is  the  sole  heir 
of  the  decedent.'' 

We,  therefore,  hold  that  the  suit  was  improperly  brought  in 
the  name  of  the  heirs. 

The  second  question  made  goes  to  the  exclusion  of  certain 
evidence  offered  by  defendant  below.  The  defendant  in  mining 
and  shipping  of  coal  had  three  grades,  lump  coal,  nut  coal  and 
slack.    ' 

The  contract,  as  we  have  seen,  provided  that  the  party  of  the 
second  part  should  pay  as  royalty  so  much  for  all  merchant- 
able coal  mined — monthly  statements  were  required  to  be  made 
and  the  royalty  paid.  The  company  made  regular  statements 
of  the  lump  coal  mined  and  shipped  and  royalty  was  paid 
upon  the  same,  which  was  accepted  by  the  representatives  of 
Davies  and  receipts  given  for  the  same  for  a  long  number  of 
years.  No  statement  was  made  of  the  nut  and  slack  sold  and 
shipped  by  the  company  and  no  complaint  was  made  of  such 
omission  during  all  those  years  by  the  representative  of  Davies 
and  no  demand  made  for  payment  of  royalty  upon  the  nut 
and  slack. 

This  suit  is  to  recover  the  royalty  upon  this  nut  and  slack 
coal  sold  and  shipped  by  the  coal  company,  the  mine  being  now 
abandoned,  and  for  the  same  royalty  as  upon  the  lump  eoal. 

The  line  of  evidence  offered  by  the  defendant  and  excluded 
by  the  court  was  that  at  the  time  this  contract  was  made,  to-wit, 
in  1884,  the  phrase  ** merchantable  coal"  had  a  trade  significance 
in  the  locality  where  this  land  was  situated  and  the  contract 
mfide:  and  that  it  meant  lump  coal.  This  evidence  under  ob- 
jection was  rejected  by  the  court  upon  the  theory,  as  we  are 
informed  by  counsel,  that  the  word  ** merchantable"  is  in  no 
way  ambiguous  and  could  not  be  explained  by  parol  evidence. 

Should  this  evidence  have  been  admitted?  True,  the  word 
*' merchantable"  has  a  general  signification,  but  may  it  not  also 
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have  a  trade  signification?  Webster's  definition  is.  **Fit  for 
market;  such  as  is  usually  sold  in  the  market,  or  such  as  will 
bring  the  ordinary  price";  but  he  adds  to  his  definition  ** some- 
times a  technical  designation  for  a  particular  kind  or  class.'' 
Had  it  a  technical  meaning  in  this  contract  1  For  nearly  fif toen 
years,  close  up  to  the  time  they  would  have  been  barred  by  the 
statute  of  limitations  from  the  recovery  of  the  greater  amount 
of  their  claim,  they  remained  silent.  Month  by  month  they 
accepted  the  statements  as  if  the  word  **lump"  was  the  equiva- 
lent of  ''merchantable."  Th?  important  matter  is,  how  did 
these  parties  understand  this  word  as  applicable  to  this  contract 
and  how  did  they  use  it?  If  in  the  locality  where  this  land  was 
situate  at  the  time  the  contract  was  made,  it  had  a  technical  or 
trade  signification,  and  nut  and  slack  had  no  market  value,  and 
only  lump  coal  was  sold  and  shipped,  could  it  be  said  that  the 
parties  used  the  term  in  its  general  sense,  especially  when  the 
parties  themselves  seem  to  have  understood  it  in  a  different  sense  ? 
Furthermore,  from  what  we  know  of  royalty  upon  coal,  the  pric3 
in  this  case  was  an  exceedingly  high  one.  Is  it  to  be  supposed 
that  these  parties  intended  to  pay  from  ten  to  twenty-five  cents 
a  ton  royalty  upon  nut  and  slack? 

Be  that  as  it  may,  why  should  not  the  defendant  have  been 
permitted  to  show  the  circumstances  surrounding  the  parties  at 
the  time  the  contract  was  made  and  the  custom  of  trade  and  th? 
kind  of  coal  that  was  in  fact  sold  in  the  market? 

In  the  case  of  Cullen  v.  Bimm,  37  0.  S.,  236,  evideneo  was 
admitted  to  show  what  was  meant  by  the  term  '*  merchantable 


;  ice.  ' 
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In  the  case  of  Barrett  v.  Allen,  10  Ohio,  426,  it  was  held — 

• 

''Where  a  note  is  payable  in  cloth  'at  a  fair  wholesale  factory 
price,'  parol  evidence  is  admissible  to  show  that  a  certain  scale 
of  prices  was  intended  difi^erent  from  the  actual  wholesale  prices 
in  the  market." 

In  6  L.  R.  A.,  in  the  note  it  is  said — 

"A  special  sense  which  vernacular  words  have  acquired  in  a 
particular  trade,  may  be  shown,  coupled  with  proof  that  the 
parties  were  contracting  with  reference  to  that  trade/' 
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That  was  what  the  defendant  below  proposed  to  prove  in  this 
ease.  That  the  words  *' merchantable  eoaP*  were  vernacular 
words  in  the  trade,  meaning  the  same  as  **lump  coal.''  That 
in  fact  there  was  no  traffic  whatever  in  nut  and  slack  coal,  and 
therefore  the  parties  were  contracting  with  reference  to  **lump 
coal,"  in  the  payment  of  royalty. 

The  evidence  should  have  been  admitted,  and  it  was  error  to 
exclude  it.  ! 

Judgment  of  court  of  common  pleas  will  be  reversed  and  the 
cause  remanded  for  such  proceedings  as  may  be  required  by  law. 

W.  J.  Bcckley,  T.  H.  JoInis&)i  and  A.  T,  HiUs,  for  plaintiff  in 
error. 

^1.  S.  Cole  and  Hinr  Kennedy  dt  Robinson,  for  defendant  in 
error. 


CIRCUIT  COURT  JUDGMENTS  ON  WEIGHT  OF  THE 

EVIDENCE. 

f Circuit  Court  of  HamiUon  County.] 
illCHlGAN    MUTITAL    LiFE    INSURANCE    Co.    V.     AbNER    L.    WhIT- 

TAKER,  Administrator  of  John  C.  Dexter.* 

Decided,  January  26,  1907. 

« 

Life  Insurance — Payment  of  Policy  Declined — For  Failure  of  Applicant 
to  Disclose  Condition  of  Health — Judgment  for  Administrator  Re- 
versed on  Weight  of  the  Evidence — Cause  Retried  on  Precisely  the 
Same  Evidence  toith  Same  Result — Former  Adjudication  on 
Weight  of  the  Evidence  Stands  as  the  Law. 

1.  An  objection  to  a  verdict,  dn  the  ground  that  it  does  not  advise  the 

court  on  which  of  two  causes  of  action  the  jury  found  against  the 
defendant,  is  not  well  taken  when  it  is  manifest  from  an  inspection 
of  the  pleadings  and  verdict  that  the  jury  found  for  the  full 
amount  upon  both  causes  of  action;  and  were  this  not  true,  the 
objection  comes  too  late  if  postponed  until  the  hearing  on  review. 

2.  Where  a  court  of  list  resort  on  the  question  of  the  weight  of  the 

evidence  reverses  a  judgment  because  not  supported  by  sufficient 

♦For  previous  report  of  the  same  case  in  the  same  court,  see  7  C.  C. — 
N.  S.,  1. 
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evidence  and  remands  the  cause  for  retrial,  the  judgment  of  the 
reviewing  court  on  the  weight  of  the  evidence  stands  as  the  law 
of  the  case;  and  if  upon  second  trial  no  new  testimony  is  offered, 
and  the  case  is  submitted  on  the  record  as  made  at  the  first  trial, 
it  is  the  duty  of  the  trial  judge  to  withdraw  the  case  from  the 
jury  on  his  own  motion  and  render  judgment  for  the  defendant. 

Sullivan,  J.;  Dustin,  J.,  and  Wilson.  J.,  concur. 

At  a  former  term  of  this  court,  other  members  then  sitting, 
proceeding  in  error  in  this  cause  upon  the  same  record  and 
transcript  of  testimony,  were  pros:?cuted  by  plaintiff  in  error 
to  reverse  a  judgment  rendered  aj^^ainst  it  in  the  court  below. 

The  judprment  was  reversed  by  this  court  on  the  ground  alle<ro(l 
ill  the  motion  for  a  new  trial  and  the  petition  in  error,  that 
the  verdict  and  judgment  was  not  sustained  by  sufficient  evi- 
dence, and  the  cause  remanded  for  further  proceedinj?s. 

A  .second  trial  was  had  before  a  jury  on  the  same  testi- 
mony, set  forth  in  a  bill  of  exceptions,  taken  at  first  trial  and 
before  this  court  in  such  former  proceedings  in  error.  The 
jurj'  again  returned  a  verdict  in  favor  of  the  defendant  in 
error,  differing  only  from  the  amount  of  the  former  verdict,  to 
the  extent  of  the  accrued  interest.  Motion  of  plaintiff  in  error 
to  set  aside  the  verdict  was  again  overruled  and  judgment 
entered  upon  the  verdict.  In  these  proceedings  we  have,  thre- 
fore,  the  same  record  and  bill  of  exceptions  that  were  before  this 
court  in  the  proceedings  in  which  the  first  judgment  of  th: 
court  below  was  reversed. 

It  is  urged  by  counsel  for  plaintiff  in  error,  that  the  finding 
of  the  jury  being  on  the  issues  joined  in  favor  of  the  plaintiff 
below  in  a  single  sum,  that  the  verdict  is  irregular,  there 
being  two  causes  of  action  stated  in  the  petition  and  issues 
being  joined  upon  each,  the  jury  should  have  returned  a  sepa- 
rate  verdict  upon  each  cause  of  action;  that  the  verdict  in  its 
present  form  does  not  advise  the  court  whether  the  jury  found 
in  favor  of  the  defendant  below,  upon  the  first,  or  second,  or 
upon  both  causes  of  action.  It  is  clear  from  the  amount  of  the 
verdict  that  the  jury  included  the  full  amount  claimed  in  both 
causes  of  action,  together  with  interest  thereon  for  the  period 
stated  in  the  direction  of  the  court.  It  is  not  necessary  to 
look  further  than  the  pleadings  and  verdict  to  ascertain  this  fact. 
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**If  the  meaning  of  the  jury  in  its  verdict  is  certain  from 
its  terms,  or  becomes  so  when  read  in  the  light  afforded  by  the 
pleadings  of  which  it  is  the  duty  of  the  court  to  take  judicial 
notice,  and  if  the  judgment  is  in  conformity  with  its  finding, 
it  ought  not  to  be  set  aside."  Fries  v.  Macky  53  Ohio  State, 
59. 

'*In  considering  the  verdict  itself,  with  a  view  to  its  suf- 
ficiency, the  first  object  is  to  ascertain  what  the  jury  intended 
to  find,  and  this  is  to  be  done  by  construing  the  verdict  liber- 
ally, with  the  sole  view  of  ascertaining  the  meaning  of  the 
jury."    Miller  v.  Shackelferd,  4  Dana,  271. 

If  the  objection  to  the  verdict  was  sound  we  are  of  the  opinion 
the  objection  came  too  late.  We,  therefore,  find  this  point  by 
plaintiff  in  error  not  well  taken. 

In  the  former  proceedings  in  this  court,  other  members  then 
sitting,  the  judgment  entered  at  the  first  trial  in  the  court  below 
being  reversed  for  error  in  overruling  the  motion  of  plaintiff 
in  error  to  set  aside  the  verdict  because  not  sustained  by  suf- 
ficient evidence,  and  at  the  second  trial  the  only  testimony  in- 
troduced, being  that  introduced  at  the  first  trial,  plaintiff  in 
error  contends  that  the  court  below  should  have  sustained  its 
motion  to  set  aside  the  verdict  and  granted  a  new  trial,  because 
this  court  had  adjudicated  the  right  of  the  plaintiff  in  error 
to  have  such  a  motion  sustained  upon  the  evidence  in  the  record. 

If  that  adjudication  was  the  law  of  the  case,  the  motion 
should  have  been  sustained.  Whether  the  proceedings  at  the 
second  trial  should  have  been  carried  that  far  is  discussed 
farther  along.  We  have  read  the  bill  and  briefs  of  counsel,  dis- 
cussing the  law  and  the  facts,  and  in  connection  therewith  the 
opinion  of  the  members  of  this  court,  who  sat  in  the  hearing  of 
the  former  proceedings  in  error.  The  analysis  of  the  testimony 
set  forth  in  the  transcript  and  the  .weight  accredited  thereto 
in  that  opinion  is  so  in  accord  with  our  ow^n  convictions  after 
carefully  reading  the  t-estimony  that  we  adopt  it.  It  is  so  fair, 
full  and  thorough  that  any  analysis  undertaken  to  be  written 
out  here  would  be  found  nothing  more  than  a  repetition  and 
hence  of  no  additional  value. 

It  follows,  therefore,  that  we  have  arrived  at  the  same  con- 
clusion— that  the  verdict  is  not  sustained  by  sufficient  evidence, 
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thus  sustaining  the  contention  of  plaintiff  in  error  on  this 
point.    For  which  reason  the  judgment  must  be  reversed. 

Upon  the  state  of  the  record,  the  question  then  arises,  whether 
the  cause  must  again  be  remanded  for  trial,  or  whether  this 
court  can  proceed  to  render  the  judgment  the  trial  court 
should  have  rendered,  the  case  having  been  submitted  on  the 
same  testimony  as  at  the  first  trial,  and  enter  that  judgment 
here. 

At  the  conclusion  of  all  the  testimony  a  motion  to  withdraw 
the  case  from  the  consideration  of  the  jury  and  to  enter  a  judg- 
ment for  the  defendant  below  was  not  made.  No  motion  was 
made  for  a  judgment  in  favor  of  the  defendant  below  notwith- 
standing the  verdict. 

In  our  view  neither  was  necessary.  If  the  former  adjudica- 
tion by  this  court  on  the  weight  of  the  evidence  stood  as  the 
law  of  the  case,  then  the  plaintiff  below,  having  failed  to  make 
out  his  case  by  proof,  there  was  nothing  for  the  jury  to  consider, 
and  the  trial  court  on  its  own  motion  should  have  withdrawn 
the  case  from  the  consideration  of  the  jury,  and  rendered 
judgment  for  the  defendant  below. 

If  upon  the  weight  of  evidence  in  this  kind  of  a  case,  this 
court  is  the  court  of  last  resort,  then  it  is  well  established  by 
almost  an  unbroken  line  of  authorities  that  its  decision  in  the 
former  proceedings  in  error  remains  the  law  of  the  case.  On 
this  point  we  cite  Dodge  v.  Gaylord  et  al,  53  Ind.  There  is  a 
long  line  of  authorities  cited  in  that  case.  Remanding  the 
caae  in  the  former  proceedings  in  error  for  another  trial  would 
then  be  for  the  purpose  only  to  secure  to  the  plaintiff  below  an- 
other opportunity  to  strengthen  his  case  by  additional  testimony 
if  he  could,  and  not  for  the  purpose  of  having  again  reviewed  by 
by  this  court  the  same  testimony  and  record  before  it  in  the  for- 
mer proceedings.  Otherwise,  there  would  be  no  limit  of  the  right 
of  a  party  to  have  the  same  record  reviewed  by  this  court  on  the 
weight  of  the  evidence,  and  hence  the  salutary  rule  that  litiga- 
tion should  be  finally  concluded  would  be  of  no  force.  Under 
the  present  statute  providing  the  jurisdiction  of  the  Supreme 
Court  in  error,  that  court  is  not  required  in  this  kind  of  a 
case  to  pass  upon  the  weight  of  the  evidence.    In  its  discretion 
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it  may  do  sfo.  But  neither  party  to  a  case  of  this  kind  has  a  leofal 
right  to  require  that  court  to  do  so. 

It  follows,  therefore,  that  this  court  is  the  last  court  that  par- 
ties have  a  legal  right  to  require  to  pass  upon  the  weight  of 
the  evidence,  and  hence  in  that  respect  it  is  a  court  of  last 
resort.  Hence  we  are  of  the  opinion,  that  the  trial  court  .should 
have  withdrawn  the  case  from  the  consideration  of  the  jury 
at  the  conclusion  of  all  the  testimony  and  rendered  a  judgment 
in  favor  of  the  defendant  below,  and  not  having  done  so,  it  is 
the  duty  of  this  court  upon  the  state  of  the  record  to  enter  here 
a  final  judgment  for  plaintiff  in  error,  aa  prayed  for  in  its 
a.nswer,  which  will  be  accordingly  done. 

C.  W,  Baker,  for  plaintiff  in  error. 

Robert  Bamsexh  for  defendant  in  error. 


RESTRICTION  IN  MORTGAGE  GIVING  LIMITED  MONOPOLY 

VALID. 

ICircuit  Court  of  Cuyahoga  County.] 

Cleveland  &  Sandusky  Brewing  Co.  v.  Joseph  Demko  et  al.* 

Decided,  January  14,  1907. 

Mortgage — Limitation  on  Business  to  he  Conducted  on  Premises — Xot 
in  Restraint  of  Trade,  When — PuhUc  Policy  and  the  Liquor  Busi- 
ness— Contracts — Reasonableness  of  Restraint — Principles  Oovern- 
ina — Consideration. 

The  condition  in  a  mortgage,  given  to  a  brewing  company  for  a  sum 
of  money  advanced  by  it  to  enable  the  mortgagor  to  build  a  saloon 
upon  the  mortgaged  premises,  that  the  mortgagor  shall  not,  for 
a  period  of  twelve  years,  sell  upon  the  mortgaged  premises  any 
beer,  ale  or  porter  except  that  manufactured  by  the  mortgagee, 
is  founded  upon  a  valuable  consideration,  is  not  against  public 
policy  as  in  restraint  of  trade,  and  may  be  enforced  by  injunction 
to  prevent  the  sale  on  the  premises  of  other  brews  than  that  of 
the  mortgagee. 


*For  holding  as  to  invalidity  of  covenant  of  a  lease  binding  the  lessee 
not  to  sell  beer  of  any  other  manufacture  than  that  of  the  lessor, 
see  Huehner-Toledo  Breweries  v.  Srnglar,  8  C.  C. — N.   S..  49. 
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Higley  &  Maurer  cited  in  support  of  the  validity  of  the  con- 
tract considered  as  one  in  partial  restraint  of  trade — Lang  v. 
Werkf  2  Ohio  State,  519;  Grasselli  v.  Lowden,  11  Ohio  State, 
349. 

Contracts  to  sell  certain  products  exclusively  are  not  against 
public  policy — 24  Amer.  &  Eng.  End.  of  Law  (2d  Ed.),  855; 
Anheuser-Busch  Brewing  Co.  v.  Houck,  27  S.  W.  692. 

The  contract  does  not  affect  a  prime  necessity  of  life  nor  one 
the  trade  in  which  the  public  is  interested  in  extending— 24 
Amer.  &  Eng.  End.  of  Law  (2d  Ed.),  854;  Harrison  v.  Lock- 
hart,  25  IncJ.,  112;  Watrous  v.  Allen,  57  Mich.,  362;  Anheiiser- 
Busch  Brewing  Co.  v.  Houck,  27  S.  W.  Rep.,  692. 

Agreements  not  to  sell  or  covenants  to  sell  only  a  particular 
product  are  enforcible — Ferris  v.  Brewing  Co.,  155  Ind.,  539; 
Grasselli  v.  Lowden,  11  Ohio  State,  349. 

Notwithstanding  the  payment  of  the  money  claim  the  plaintiff 
had  a  right  to  maintain  an  action  in  ejectment  and  recover  pos- 
session of  the  property.  The  legal  title  at  the  time  of  the  re- 
lease was  in  the  plaintiff  and  the  situation  is  in  all  respects  simi- 
lar to  a  conveyance  by  the  plaintiff  to  the  defendant  of  the  prop- 
erty in  question  with  a  limitation  on  its  use — Doe  v.  Roll,  7 
Ohio  (pt.  2),  70;  Hah  v.  Wetmore,  4  Ohio  State,  602;  Allen  v. 
Everltj,  24  Ohio  State,  97;  Williams  v.  EngelhrecM,  37  Ohio 
State,  383 ;  Bradfield  v.  Hal^,  67  Ohio  State,  316. 

Winch,  J. ;  Marvin,  J.,  and  Henry,  J.,  concur. 

Heard  on  appeal  from  the  court  of  common  pleas. 

In  this  action  the  plaintiff'  seeks  to  enjoin  the  defendant, 
Joseph  Demko,  from  selling  any  beer,  ale  or  porter,  except  of 
the  manufacture  of  the  plaintiff,  upon  certain  premises  in  the 
city  of  Cleveland  belonging  to  said  Demko. 

From  the  pleadings  and  the  conceded  facts  in  the  case,  it  ap- 
pears that  on  August  3,  1905,  the  defendant,  Joseph  Demko, 
was  the  owner  of  said  premises,  which  are  described  in  the 
petition,  and  was  desirous  of  building  a  saloon  thereon,  and  for 
that  purpose  applied  to  the  plaintiff  for  funds  with  which  to 
pay  off  a  small  mortgage  then  existing  upon  the  said  premises, 
and  to  erect  said  improvements.     The  plaintiff,  on  said  date, 
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loaned  the  defendant  the  sum  of  $3,700  for  said  purpose,  upon 
certain  conditions  and  covenants  which  are  set  forth  in  the  mort- 
gage of  said  premises  of  said  date,  executed  and  delivered  by 
said  defendant  to  the  plaintiff.  Said  mortgage  recites  that  the 
grantors,  for  the  consideration  of  $3,X00,  and  other  valuable 
considerations,  received  to  their  full  satisfaction  from  the  brew- 
ing company,  had  conveyed  said  premises  to  the  brewing  com- 
pany.   Then  follows  an  agreement  in  the  following  language : 

**And  we,  the  said  grantors,  for  ourselves  and  our  heirs,  exec- 
utors, administrators  and  assigns,  covenant  with  the  said  gran- 
tee, its  successors  and  assigns,  that  for  a  period  cf  twelve  years 
from  and  after  date  hereof,  the  premises  above  described  shall 
not  be  used  for  the  sale  of  any  beer,  ale  or  porter  whatsoever 
except  of  the  manufacture  of  the  Cleveland  &  Sandusky  Brew- 
ing Company,  its  successors  and  assigns;  and  this  covenant  and 
agreement  shall  run  with  the  land  and  be  a  limitation  and  re- 
striction upon  the  use  thereof  for  said  period  of  time,  Avithout 
reference  to  the  conditions  upon  which  this  mortgage  deed  is 
made,  and  shall  be  held  as  a  grant  for  the  benefit  of  the  said 
the  Cleveland  &  Sandusky  Brewing  Company,  its  successors  and 
assigns,  wholly  independent  of,  and  in  addition  to,  the  above 
conveyance  of  the  premises  by  way  of  mortgage,  and  shall  not 
be  discharged  by  performance  of  any  or  all  of  the  conditions 
and  agreements  the  performance  of  which  are  hereinafter  stipu- 
lated as  rendering  the  mortgage  void." 

The  defeasance  clause  of  the  mortgage  is  as  follows : 

**  Whereas,  said  grantors,  in  consideration  of  the  granting  of 
said  loan,  e^specially  agree  to  conduct  a  saloon  on  said  premises 
known  as  No.  — ,  corner  Woodland  avenue  and  Goulding  street, 
Cleveland,  Ohio,  for  a  period  of  twelve  years,  and  until  said 
obligation  and  debt  is  paid,  and  to  buy  and  sell  thereon  during 
said  period  of  time,  beer,  ale  and  porter  of  the  manufacture  of 
said  grantee,  its  successors,  and  assigns,  and  more  particularly 
the  beer  of  its  Cleveland  or  Gehring  branch  and  no  other  beer, 
ale  or  porter  whatsoever,  and  to  pay  for  same  upon  request  of 
said  company;  and  further  agree  that  any  sum  now  or  hereafter 
due  to  grantee  for  beer,  ale  or  porter  delivered  by  it,  for  Dow 
tax  or  other  money  advanced  by  it,  or  for  rent,  or  otherwise, 
shall  be  a  lien  upon  said  property  and  secured  by  this  mortgage. 
And  the  said  grantee  hereby  agrees  to  supply  in  its  customary 
manner,  good,  w^holesome  and  merchantable  beer,  ale  and  por- 
ter for  and  during  said  period  of  time  at  a  price  mutually  agreed 
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upon  and  made  a  part  hereof;  provided  however,  that  in  ease 
said  grantors  should  fail  to  pay  for  same  as  aforesaid,  or  in 
case  said  grantors  should  fail  to  pay  upon  demand  any  install- 
ment due  to  grantee  for  rent,  or  for  money  advanced  by  it  for 
Dow  tax  or  otherwise,  then  grantee's  obligation  to  supply  said 
beer,  ale  or  porter  shall  be  void  at  its  option;  in  case  of  breach 
of  this  covenant,  or  any  part  thereof,  the  damages  accruing  to 
said  grantee  shall  be  a  lien  on  said  premises,  and  be  secured  by 
this  mortgage.  Any  waiver  by  grantee  of  any  breach  of  this 
covenant,  or  any  part  thereof,  shall  not  be  deemed  a  waiver  as 
to  any  subsequent  breach  thereof.  In  case  any  additional  tax 
^Mkor  burden  shall  be  imposed  upon  the  sale  or  manufacture  of 
beer,  ale  or  porter  the  price  agreed  upon  as  hereinbefore  set 
forth  shall  be  increased  by  such  added  amount.'' 

The  defendant  used  the  money  in  the  improvement  of  his 
property,  as  agreed,  and  opened  and  conducted  a  saloon  thereon, 
buying  his  beer  of  the  plaintiff  company  until  about  May  26, 
1906,  about  which  time  the  Aiken  law  (98  O.  L.,  99;  Rev.  Stat, 
4364-9,  et  seq.),  increasing  the  tax  on  saloons  from  $350  to 
$1,000,  went  into  effect,  and  Demko  then  stated  to  the  plaintiff 
that  he  could  not  run  his  business  profitably  any  longer  and 
pay  the  plaintiff  the  agreed  price  for  its  beer.  The  brewing 
company,  however,  refused  to  reduce  the  price  of  its  beer,  and 
Demko  quit  the  saloon  business  temporarily  and  repaid  to  plaint- 
iff said  sum  of  $3,700,  with  interest  accrued;  whereupon  the 
plaintiff  endorsed  upon  said  mortgage  the  following: 

The  brewing  company  also  canceled  the  note  secured  by  the 
and  the  same  is  hereby  satisfied  and  discharged ;  the  independent 
contract  herein  contained,  limiting  the  use  of  the  premises,  re- 
mains in  full  force  and  effect.'' 

.  The  brewing  company  also  canceled  the  note  secured  by  the 
said  mortgage,  and  delivered  said  canceled  note  and  the  mort- 
gage, with  said  indorsement,  to  the  defendant,  Demko. 

On  June  23,  1906,  about  a  mcmth  after  this  transaction, 
Demko  opened  up  his  saloon  again,  vending  therein  the  beer 
of  another  brewing  company:  whereupcm  the  plaintiff  brought 
its  action,  as  above  stated.  It  is  claimed  by  the  defendant  that 
plaintiff  is  not  entitled  to  the  equitable  relief  it  seeks,  for  three 
reasons:.  First,  because  the  contract  sued  upon  is  without  con- 
sideration ;  second,  because  it  is  against  public  policy,  being  in 
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restraint  of  trade;  third,  because  there  is  an  adequate  remedy 
at  law. 

We  have  no  difficulty  in  finding  that  this  agreement  was  upon 
a  valuable  consideration.  The  original  advance  of  $3,700  by 
plaintiff  to  the  defendant  was  sufficient  consideration  for  his 
agreement  to  pay  interest,  buy  beer  of  the  plaintiff  for  twelve 
years,  and  not  sell  beer  of  any  other  brew  for  twelve  years. 
Repayment  of  the  money  advanced  would  end  the  agreement  to 
pay  interest,  but  not  the  other  two  agreements,  to  buy  plaintiff' 's 
beer  and  sell  no  other  beer  for  the  period  limited,  and  so  the 
matter  stood  between  the  parties,  when  defendant  asked  to  have  ^'** 
his  mortgage  canceled.  He  was  not  entitled  to  a  release  of  the 
mortgage,  though  he  had  repaid  the  loan.  It  still  stood  as  se- 
curity for  these  two  additional  promises.  Whether  these  prom- 
ises were  then  enforcible  in  equity,  because  of  their  executory 
character  on  both  sides,  is  immaterial.  The  plaintiff  released 
defendant  from  his  obligation  to  buy  its  beer  and  the  surrender 
of  this  valuable  agreement  was  sufficient  consideration  for  the 
continuance  of  his  further  agreement  not  to  sell  any  other  brew 
of  beer  during  the  time  limited  in  the  agreement. 

We  have  no  difficulty  in  finding  that  the  agreement  relied 
upon  is  not  in  restraint  of  trade.  This  question  would  not  be 
raised  if  the  plaintiff  was  not  in  the  brewing  business.  Re- 
straints upon  the  liquor  trade  are  favored  in  this  state.  Indeed, 
the  Constitution  of  the  state  (Section  IS  of  the  schedule)  au- 
thorizes the  Legislature  to  pass  laws  to  provide  against  the  evils 
resulting  from  the  traffic  in  intoxicating  liquors,  and  many  laws 
have  been  passed  absolutely  forbidding  the  sale  of  such  liquors 
in  certain  districts  of  the  state,  and  have  been  held  constitu- 
tional. 

So  much  for  the  public  policy  of  the  state,  regarding  the 
li(luor  business.  It  seems  clear  that  the  contract  under  exami- 
nation does  not  concern  a  prime  necessity  of  life,  and  that  the 
people  are  usually  benefited  by  having  such  contracts  enforced. 

But  it  is  said  that  the  contract  in  question  tends  to  assure  the 
l)laintift*  in  a  monopoly  of  its  beer  hnsin^^ss.  Does  it  violate  any 
of  the  rules  laid  down  by  Judge  Ranney  in  the  case  of  Lange  v. 
UVrA',  2  Ohio  St.,  520,  by  which  contracts  in  I'estraint  of  trade* 
are  to  be  tested? 
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1.  The  restraint  must  be  partial  only. 

Here  the  restraint  is  partial  both  as  to  time  and  place.  It  is 
limited  to  twelve  years,  and  one  lot  in  the  city  of  Cleveland. 

2.  It  must  be  founded  upon  a  valuable  consideration. 

We  have  already  discovered  not  only  a  valuable  but  an  ade- 
quate consideration. 

3.  It  miist  be  reasonable  and  not  oppres.sive. 

This  rule  is  explained  in  the  case  of  Gra.ssflli  v.  Lowdf  n,  11 
Ohio  St.,  349,  357,  where  it  is  said: 

**The  reasonableness  of  the  restraint  here  .spoken  of  has  no 
reference  to  its  effect  upon  the  rights  and  interest  of  th(»  covr- 
nantor  as  such,  but  solely  to  its  effect  upon  the  rights  of  the 
covenantee  and  the  rijjhts  and  interest  of  the  public  as  distin- 
guished from  those  of  the  covenantor. '^ 

It  must  be  **such  only  as  to  afford  a  fair  protection  to  the  in- 
terests of  the  party  in  favor  of  whom  it  is  ^ven,  and  not  so 
largre  as  to  interfere  with  the  interests  of  the  public." 

It  does  not  seem  that  this  restriction  was  grreater  than  thr 
interest  of  the  plaintiff  required.  It  enabled  the  defendant  to 
build  up  a  busin<'ss  on  the  plaintiff's  capital,  with  th?  uncles- 
standing  that  the  business  so  built  up  should  be  mutually  bene- 
ficial. 

It  appeal's  that  this  good  will  is  now  participated  in  by  an- 
other brewing  company,  to  the  exclusion  of  the  plaintiff.  Th" 
defendant  is  not  restricted  by  his  agreement  from  carrying  on 
any  business  he  sees  fit  on  his  premises,  or  selling  thereon  any 
kind  of  liquor  he  cho(»ses,  except,  if  he  sells  beer,  ale  or  porter, 
he  must  vend  that  brewetl  by  plaintiff,  during  the  time  limite«l, 
and  any  place  else,  except  on  this  particular  lot,  he  can  sell  any 
brew  of  ale,  porter  or  beer  that  he  chooses. 

So  we  conclude  that  this  agreement  is  reasonable  and  not  op- 
pressive. It  is  w'ithin  Rule  560  of  Greenhood,  Public  Policy. 
page  677,  where  cases  on  this  subject  are  collected.  See,  als(\ 
Ff'n'is  V.  Brncing  Co.,  155  Ind.,  539. 

But  it  is  said  that  plaintiff  is  not  entitled  to  equitable  relief— 
that  he  has  an  adecjuate  remedy  at  law-  in  an  action  for  daniagt-s 
for  breach  of  the  covenant. 

The  case  of  Steinaii  v.  Gas  Co.,  48  Ohio  St.,  324,  Is  relie  I 
upon  in  this  behalf.    In  that  case  the  gas  company  had  airreed 
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to  furnish  illuminating  gSB  to  Steinau  for  ten  years,  sufficient 
to  illuminate  his  place  of  business,  and  Steinau  had  agreed  to 
buy  its  gas  and  none  other.  Upon  breach  of  the  agreement  by 
Steinau  the  gas  company  sought  to  enforce  this  executory  agree- 
ment by  injunction  and  failed,  the  court  pointing  out  that  it 
would  not  be  fair  to  hold  Steinau  to  his  agreement,  while  the 
jras  company  could  not  be  compelled  to  perform  its  agreement  to 
furnish  gas  for  the  unexpired  portion  of  the  ten  years. 

But  in  this  case  nothing  remains  for  the  brewing  company  to 
(lo :  its  agreement  to  sell  beer  has  been  canceled  by  mutual  con- 
sent. Its  executory  contract  has  been  terminated  and  we  see 
no  reason  why  an  injunction  should  not  be  allowed  in  this  case, 
>o  that  a  multiplicity  of  suits  for  damages  may  be  avoided. 

Injunction  allowed  as  prayed  for. 

Higley  &  Maurer,  for  plaintiff. 

E.  J.  Albe,  E.  K.  Wilcox  and  Brady  &  Bawling,  for  defendant. 


ASSIGNMENTS  OF  MORTGAGES. 

[Circuit  Court  of  Hamilton  County.] 

EmeijINE  L.  Williams  v.  The  Queen  City  Homestead  Co. 

Decided,  February  5,  1907. 

Mortgage — Personal  LiahiUi"  an  Dhtingnifhed  from  a  Lien  ou  Land — Title 
Acquired  by  Assignment  ^Record  of  Assignment  -Lieii  for  Tares, 

A  record  of  an  aaaignment  of  a  mortgage  is  not  required  by  Section  4135 
in  order  so  give  the  mortgage  priority  over  subsequent  liens. 

CTiFFiiiN,  eT. ;  Jei.ke,  P.  J.,  and  Swing,  J.,  concur. 

The  question  whether  the  defendant  company  assumed  and 
.M indeed  to  pay  the  mortgage  claim  affects  only  its  personal  lia- 
bility, and  in  either  event  the  morti^a^e  remains  a  lien  on  the 
huid. 

The  mortgage  was  given  for  a  valuable  consideration  paid  by 
the  plaintiif,  but  was  by  mistake  executed  and  delivered  to  Sarah 
S.  Alford,  W'ho  voluntarily  assigned  it  together  with  the  note 
secured  thereby  to  the  plaintiff,  by  which  the  latter  accpiired  a 
«:()od  title.    Hitesman  v.  Donnrl\  40  0.  S.,  287. 
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Section  4135,  Revised  Statutes,  does  not  require  a  record  of 
an  assi|rnment  of  a  mortg:ag^  in  order  to  gtive  priority  of  same 
over  subsequent  liens. 

No  answer  wfus  filed  to  the  cross-petition  of  J.  B.  Meifeld 
setting  up  a  lien  for  taxes,  hence  the  alle^tions  thereof  are 
admitted  to  be  true.  The  transcript  shows  that  he  was  made  a 
party  and  filed  his  cross-petition,  not  after,  but  before  the 
decree   of  distribution  was  entered. 

Decree  accordingly. 

Wm.  Hartley  Pugh  and  George  ElUotf  Pu^jhy  for  plaintiff. 

A,  B.  Dunlap  and  H.  R.  Weber,  contra. 


INHBRITABLK  CAPACITY  OF  ADOPTED  CHILD. 

[Circuit  Court  of  Gudmsdy  County.] 

Thomas  8imps(;n  v.  William  Le  Roy  Simpson. 

Decided*  Norember,  l9oe. 

Adoption  of  Child — Proof  Required  to  Establish  Irregularity  in  Pro* 
ceedings — Inheritable  Capacity  as  to  Lands  in  this  State — Where 
Adopti€m  Occurred  in  Forei(fn  State— 'Proceedings  to  Pay  Debts— ' 
Questions  which  Become  Res  Adjudicata — Descent-^Infants—^ 
Domicile  Creating  Status — '/Section  3140. 

1.  Where  the  record,  or  deed,  of  adoption  of  a  child  states  that  it  was 

duly  and  legally  done,  in  order  to  invalidate  the  adoption  it  must 
be  affirmatively  shown  by  clear  proof  that  the  adoption  was  irregu- 
lar in  some  essential  particular. 

2.  A  child  adopted  in  a  foreign  state  has  inheritable  capacity  to  lands 

situated  in  this  state. 

3.  In  a  proceeding  in  the  probate  couri  to  sell  three  parcels  of  land 

to  pay  debts,  all  questions  that  were  legally  determined  in  such 
proceeding  as  to  all  the  land  are  res  adjudicata  in  a  subsequent 
proceeding  in  partition  of  one  parcel  not  sold  In  the  probate  court 
proceeding. 

Cook,  J.:  Burrows,  J.,  and  Laubie,  J.,  concur. 

Thi.s  is  an  action  in  partition  and  is  before  us  on  appeal. 
Thomas  Simpson,  the  plaintiff,  and  Elizabeth  Simpson  were 
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husband  and  wife  and  lived  a  nuraber  of  years  in  the  state  of 
Iowa,  subsequently  removing  to  this  county. 

After  coming  to  Guernsey  county,  they  acquired  three  sev- 
eral pieces  of  real  estate,  the  title  to  two  of  which  were  placed 
in  the  name  of  Elizabeth  and  the  other  in  their  joint  names, 
and  so  remained  until  the  death  of  the  wife ;  the  parcel  in  their 
joint  names  being  the  subject-matter  of  this  action. 

While  living  in  the  state  of  Towa,  P]lizabeth,  the  wife,  adopted 
under  the  laws  of  that  state  a  child  two  years  of  age,  afterwards 
known  as  William  Le  Roy  Simpson,  who  is  the  defendant  in  this 
action,  and  removed  with  his  adopted  mother  and  her  husband 
to  the  state  of  Ohio,  and  remained  with  them  until  the  mother's 
death,  he  then  being  a  little  above  his  majority. 

After  the  death  of  his  wife,  plaintiff  was  appointed  adminis- 
trator of  her  estate,  and  as  such  administrator  filed  a  petition 
in  the  probate  court  of  this  county  to  sell  all  of  the  real  estate 
to  pay  debts. 

In  his  petition  in  the  probate  court  he  averred  that  his  wife 
died  leaving  **him  her  widower  and  sole  heir  at  law  having  thn 
next  estate  of  inheritance";  but  further  averring  that  William 
Le  Roy  Simpson,  whom  he  made  a  party  defendant  in  that 
action,  claimed  to  have  some  interest  in  the  premises  advei^so 
to  the  interest  of  plaintiff,  and  asking  that  he  be  required  to  si^ 
it  up  by  ans^ver,  and  that  the  validity  of  his  claim  might  be  de- 
termined by  the  court. 

William  Le  Roy  Simpson  filed  an  answer  in  which  he  averred 
that  he  had  been  duly  adopted  by  Elizabeth  Simpson  in  the 
state  of  Iowa  under  the  laws  of  that  state;  pleading  the  law 
of  that  state  and  the  facts  constituting  his  adoption.  The 
probate  court  upon  hearing  found  that  it  was  necessary  to  sell 
the  real  estate  to  pay  the  debts  of  the  decedent,  and  furth'.M' 
found  in  the  decree  upon  the  petition  and  answer  of  plaintiff  and 
defendant,  William  Le  Roy  Simpson,  and  the  evidence  adduced, 
that  the  allegations  contained  in  the  answer  and  cross-peti- 
tion of  William  Le  Roy  Sim]>son  are  true,  and  that  the  said 
William  Le  Roy  Simpson  is  the  only  heir  at  law  and  having 
the  next  estate  of  inheritance  from  the  said  Elizabeth  Simpson, 
deceased,  in  the  premises  described  by  plaintiff  in  his  petition 
herein,  and  further  found  as  follows: 
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**The  court  further  finds  that  said  Elizabeth  Simpson, .  de- 
ceased, on  the  14th  day  of  April,  1881,  at  '*What  Cheer, '* 
Keokuk  county,  Iowa,  adopted  the  said  William  Le  Roy 
Simpson  as  her  child,  and  that  he  is  the  only  heir  at  law  of  said 
Elizabeth  Simpson,  deceased,  by  reason  of  said  adoption,  and 
that  he  is  entitled  to  the  next  estate  of  inheritance  from  the 
said  Elizabeth  Simpson,  deceased,  in  the  premises  described  by 
plaintiff  in  his  petition  herein,  subject  to  the  dower  right  of 
.said  Thomas  Simpson." 

The  record  shows  that  under  this  decree  the  entire  premises 
were  ordered  appraised  and  sold.  Afterwards,  the  plaintiff  filed 
a  motion  to  set  aside  the  order  to  enable  him  to  file  an  answer 
to  take  his  dower  interest  in  money.  This  motion  was  granted 
and  the  order  set  aside.  Thereupon  the  plaintiff  filed  an 
answer  setting  up  **that  he  was  the  widower  of  the  said  Eliza- 
beth Simpson,  deceased,  and  as  such  he  was  entitled  to  dower 
in  the  premises,"  setting  forth  his  age  and  waiving  the  assign- 
ment by  met^s  and  bounds,  or  in  rent  and  profits;  **and  asks 
the  court  that  said  premises  may  be  sold  free  from  his  dower 
estate  therein;  and  that  the  value  of  such  dower  estate  may  be 
allowed  and  paid  him  in  money  out  of  the  proceeds  of  sale." 

The  court  thereupcm  issued  a  new  order  directing  the  plaint- 
iff to  appraise,  advertise  and  sell  the  premises  firstly  described 
in  plaintiff's  petition  free  of  the  dower  interest  of  plaintiff.. 
The  title  to  the  parcel  that  was  directed  to  be  sold  as  afore- 
said was  in  the  name  of  Elizabeth  Simpson  alone.  It  was 
appraised  and  sold,  the  sale  approved,  the  proceeds  brought 
into  court;  the  costs  were  first  ordered  to  be  paid  out  of  the 
proceeds;  next  the  dower  interest  of  Thomas  Simpson  ($276.40), 
paid  to  him,  and  the  balance  of  the  proceeds  plaintiff  m 
administrator  was  ordered  to  retain  to  abide  the  further  order 
of  the  court. 

This  is  all  of  the  record  in  the  case.  What  was  done  as  to  the 
other  two  pieces  we  are  not  informed.  Three  question  are 
made: 

First.  Was  the  adoption  of  the  defendant  valid  under  the 
laws  of  the  state  of  Iowa  ? 

Second.    If  it  was,  did  he  inherit  the  real  estate  in  Ohio? 
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Third.  If  not,  is  the  plaintiff  estopped  from  claiming  the 
parcel  involved  in  this  action  by  reason  of  the  proceedings 
in  the  probate  court? 

As  to  the  first  question,  it  is  sufficient  to  say  that  we  have 
examined  the  law  of  the  state  of  Iowa  and  the  facts  pertain- 
ing to  the  adoption,  and  we  are  fully  persuaded  that  the 
adoption  was  in  all  substantial  and  essential  particulars  cor- 
rectly done.  We  would  not  hold  that  the  adoption  was  void 
except  it  affirmatively  appear  that  the  adoption  was  in  some 
essential  particular  irregularly  made.  (Jossey  v.  Brown  et  al, 
47  S.  E.,  p.  350.) 

.  The  next  question  is :  Did  such  adoption  in  Iowa  confer  upon 
the  defendant,  William  Le  Roy  Simpson,  inheritable  capacity 
as  to  land  in  this  state?  This  question  has  never  been  decided 
authoritatively,  so  far  as  we  know,  in  this  state.  In  Pennsyl- 
vania, in  the  case  of  Smith  v.  Derrs,  Administrators,  34  Penna. 
St.,  126,  it  was  practicaly  decided  in  the  negative.  In  this  case 
it  was  held : 

**A  child  born  out  of  lawful  we<llock,  and  legitimated  by  the 
law  of  another  state,  is  not  thereby  rendered  capable  of  inher- 
iting land  in  Pennsylvania. 

**The  fact  that  inheritable  capacity  is  granted  by  the  law 
of  another  state,  can  not  change  our  law  of  descent. 

**It  is  the  fact  of  birth  in  wedlock  that  gives  inheritable 
capacity  here,  and  not  any  legislative  or  judicial  legitimation.'' 


It  is  true  that  the  question  that  arose  in  that  case  was  not 
the  direct  one  in  this  case.  In  that  case  the  party  claiming 
inheritable  capacity  was  born  out  of  lawful  wedlock  but  was 
duly  legitimated  by  the  decree  of  the  court  of  the  state  of 
Tennessee  under  the  laws  of  that  state  and  on  the  petition  of 
her  father.     Mr.  Chief  Justice  Lowrie  in  the  opinion  says: 


i  i  C3 


So  far  as  our  law  is  concerned,  legitimation  by  subsequent 
marriages  of  parents  abroad  by  an  act  of  a  foreign  legislature  or 
by  judicial  decree  abroad  are  all  fruitless.  If  they  are  allowed 
to  constitute  inheritable  capacity  hero,  then  ado])tion  might  have 
the  same  effect."' 

By  reference  to  this  case  it  will  be  seen  that  the  opinion,  which 
is  very  short,  is  founded  pntirely  upon  the  easo  of  Dor  v.  VfprdilU 
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7  CI.  &  Pin.,  895-898;  5  B.  &  C,  438.  This  case  of  Doe  v. 
Vardill,  which  is  critically  considered  in  Ross  v.  Ross,  129  Mass., 
243,  was  very  vigorously  contested,  being  before  the  House  of 
Lords  several  times,  and  although  it  was  finally  determined  that 
a  person  born  in  Scotland  and  there  legitimatized  by  reason  of 
the  subsequent  marriage  of  his  parents  in  Scotland,  they  having 
had  their  domicile  there  at  the  time  of  the  birth,  could  not 
inherit  land  in  England.  That  decision,  however,  was  made,  as 
shown  by  the  opinions  of  Justice  Littledale,  Chief  Justice  Tin- 
dal'and  of  Lord  Brougham  and  Lord  Cottenham,  upon  the 
statute  of  Merton  and  upon  the  settled  policy  of  England,  that 
no  one  had  inheritable  capacity  born  out  of  lawful  wedlock, 
whether  within  or  without  its  jurisdiction.  It  was  unhesitat- 
ingly admitted  that  the  law  of  the  domicile  at  the  time  settled 
domestic  relations;  but  when  it  came  to  the  question  of  inher- 
iting property,  that  was  special  in  its  nature  and  the  law  of 
England  must  control.     Mr.  Justice  Littledale  said: 

'*One  general  rule  applicable  to  every  course  of  descent  is 
that  the  heir  must  be  born  in  lawful  matrimony.  That  was 
settled  by  the  statute  of  Merton,  and  we  can  not  allow  the 
comity  of  nations  to  prevail  against  it.  The*  very  rule  that  a 
personal  status  accompanies  a  man  everywhere,  is  admitted  to 
have  this  qualification,  that  it  does  not  militate  against  the 
law  of  the  country  where  the  consecpicnces  of  that  status  are 
.s^ought  to  be  enforced.  Here  it  would  militate  against  our 
statute  law  to  give  effect  to  that  status  of  legitimacy  acquire! 
by  the  lessor  of  plaintiff  in  Scotland.  He  can  not  therefore 
be  received  as  legitimate  heir  to  land  in  England.''  5  B.  &  C, 
455. 

Chief  Justice  Tindal,  in  delivering  the  opinion  of  the  judges 
after  the  second  trial,  said : 

*'The  grounds  and  foundation  upon  which  our  opinion  rests 
are  briefly  these : 

**That  we  hold  it  to  be  a  rule  or  maxim  of  England  with 
respect  to  the  descent  of  land  in  England  from  father  to  s(m 
that  the  son  must  be  born  after  actual  marriage  between  his 
father  and  mother;  that  this  is  a  rule  juris  posiiiri,  as  are  all 
of  the  laws  which  regulate  succession  to  real  property:  this 
particular  rule  having  been  formed  for  the  direct  purpose  of 
excluding,  in  the  descent  of  land  in  England,  the  application 
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of  the  rule  of  the  civil  and  canon  law,  by  which  the  subsequent 
marriage  between  the  father  and  mother  was  held  to  make  the 
son  born  before  marriagr3  legitimate;  and  that  this  rule  of 
descent,  being  a  rule  of  positive  law  annexed  to  the  land  itself 
can  not  be  allowed  to  be  broken  in  upon  or  disturbed  by  the 
law  of  the  country  where  the  claimant  was  born,  and  which  may 
be  allowed  to  govern  his  personal  status  as  to  legitimacy  upon 
the  supposed  ground  of  the  comity  of  nations.  7  CI.  &  Fin. 
925." 

The  chief  justice  then  proceeds  to  make  an  elaborate  state- 
ment of  the  statute  of  ^lerton  and  the  circumstances  under  which 
it  was  passed,  showing  the  settled  policy  of  England  as  to  the 
law  of  descent. 

It  was  upon  this  ground  that  Lord  Brougham,  though  not 
wholly  convinced  as  he  stated  to  the  House  of  Tjords,  waived 
his  objections  to  the  judgment  for  the  defendant;  as  did  also 
Lord  Cottenham,  7  CI.  &  Fin.  939,  etc.,  and  957. 

In  the  case  of  Dons  Estate,  4  Drewry,  194,  Vice  Chancellor 
Kindersley  declares — 

**That  the  general  principle  was  that  the  legitimacy  or  illegit- 
imacy of  any  individual  is  to  be  determined  by  the  law  of  that 
country  which  is  the  country  of  his  origin;  if  he  is  legitimate 
in  his  own  country,  then  all  other  countries,  at  least  all  Christ- 
ian countries,  recognize  him  as  legitimate  everywhere,  and  that 
the  ground  of  the  decision  in  Doc  v.  Vardill  was,  that,  admit- 
ting the  personal  status  of  legitimacy,  the  law  of  England 
attached  to  land  certain  rules  of  inheritance  which  could  not 
be  departed  from.  Therefore,  assuming  that  a  son  bom  in 
Scotland  before  marriage  of  his  parents  domiciled  there,  and 
then  legitimate  in  consequence  of  their  s'ubsequent  marriage, 
was  legitimate  all  over  the  world,  at  any  rate,  in  England; 
yet  as  he  could  not  inherit  land  in  England  from  his  father 
or  from  any  other  person,  so  no  other  person  could  succeed  to 
him  by  inheritance  except  his  own  issue. 


>> 


In  SJiaw  V.  Gould,  L.  R.,  3  H.  L.,  55-70,  Lord  Cron worth 
said  of  Doe  v.  VardM: 

^*The  opinions  of  the  judges  in  that  case  and  of  the  noble 
lords  who  spoke  in  the  house,  left  untouched  the  question  of 
legitimacy,  except  so  far  as  it  was  connected  with  succession  to 
real  estate.  I  think  that  they  inclined  to  the  opinion  that  for  the 
purposes  other  than  succession   to   real   estate;   for  purposes 


CIRCUIT  COURT  REPORTS -NEW  SERIES.        148 


1907.]  Guernsey  County. 


unaffected  by  the  statute  of  Merton,  the  law  of  the  domicile 
would  decide  the  question  of  status.  No  such  decision  was  come 
to,  for  no  question  arose  except  in  relation  to  heirship  to  real 
estate.  But  the  opinions  given  in  the  case  seem  to  me  to  show 
a  strong  bias  towards  the  doctrine  that  the  question  of  status 
must  for  all  purposes  unaffected  by  the  feudal  law,  as  adopted 
and  acted  on  in  this  country,  be  decided  by  the  law  of  the 
domicile. ' ' 

In  the  case  of  Ross  v.  Ross,  already  referred  to,  Mr.  Chief 
Justice   Gray,   in  the  opinion,   say»: 

**The  most  accomplished  commentators  on  the  subject,  English 
and  American,  are  agreed  that  the  decision  in  Doc  v.  VarcK^ 
which  has  so  great  an  influence  with  English  judges,  does  not 
rest  upon  general  principles  of  jurisprudence,  but  upon  his- 
torical, political  and  constitutional  reasons  peculiar  to  England. 

**Westlakes  Private  International  Law,  Sees.  90-93-4, 
Kent's  Com.  413  N  d,  etc.,  upon  questions  of  comity  of  states; 
considerations  derived  from  the  feudal  law,  from  an  act  of 
Parliament  of  the  time  of  Henry  III,  and  from  the  Constitu- 
tion and  policy  of  the  English  government,  have  no  weight 
in  Massachusetts  at  the  present  day." 

So  in  this  state.  Our  Legislature  as  early  as  1805  passed 
the  act  which  is  now  Section  4175,  Revised  Statutes,  which  has 
remainded  ever  since  in  substantiallv  the  same  terms.  Then  it 
was  enacted  in  the  act  *' regulating  the  course  of  descent  and 
distribution  of  personal  property;''  now  it  is  found  in  thj 
chapter  upon  descent  and  distribution  generally. 

In  Morris  v.  Williams^  39  O.  S.,  554,  it  was  held : 

*'The  issue  of  a  slave  marriage,  though  their  parents  die 
before  the  emancipation  proclamation,  are  under  the  statutes 
of  this  state  lawful  heirs  of  their  father  as  to  lands  situated  in 
this  state." 

Mr.  Judge  Okey  in  delivering  the  opinion  of  the  court,  after 
referring  to  this  statute,  says : 

''We  need  not  determine  as  to  the  precise  effect-  of  the 
Virginia  marriage.  If  we  assume  it  even  to  have  been  void, 
the  case  is  controlled  by  the  provision  noted.  If  it  was  void- 
able the  case  is  still  controlled  by  the  statute,  if  indeed  any  such 
provision  as  to  voidable  marriage  was  necessary.  And  clearly, 
it  is  immaterial  whether  the  marriage  'null  in  law'  took  place 
in  this  state  or  elsewhere. ' ' 
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It  is  difficult  to  see  why  the  decision  in  this  case,  which  re- 
fers to  the  latter  clause  of  Section  4175,  and  which  is  conclusive 
of  the  question  as  to  the  general  effect  of  that  clause,  should  not 
have  equal  force  to  the  former  clause. 

We  are,  therefore,  of  opinion  that  the  case  of  Smith  v.  Derrs, 
Admrs.,  supra,  based  as  it  is  entirely  upon  Doe  v.  Vardill,  and 
upon  \^hich  plaintiffs  in  this  case  lay  so  much  stress  in  their 
argument,  and  upon  which  they  almost  exclusively  rely,  has  no 
force  and  effect  in  our  law  whatever. 

It  having  been  determined  that  there  is  nothing  in  the  policy 
and  law  of  our  state  which  restricts  inheritable  capacity  to 
children  born  in  lawful  wedlock,  the  question  is  can  a  child 
duly  adopted  in  a  foreign  state  inherit  from  its  ancestor  real 
estate  situate  in  this  state?  The  general  principle  is  that  the 
status  or  condition  of  a  person,  the  relation  in  which  he  stands 
to  another  person,  and  by  which  he  is  qualified  and  made  capa- 
ble to  take  certain  rights  in  that  other's  property  is  fixed  by 
the  law  of  the  domicile;  and  this  status  and  capacity  are  to 
be  recognized  in  every  state,  so  far  as  they  are  not  inconsist(^nt 
with  its  own  laws  and  policy. 

See  authorities  cited  in  Ross  v.  Ross,  129  Mass.,  246,  247: 

**If  a  marriage  in  the  proper  sense  of  the  term  is  celebrated 
in  one  state,  according  to  the  form  prescribed  by  its  laws,  be- 
tween persons  domiciled  there  and  competent  to  intermarry,  it 
is  universally  admitted  that  the  woman  must  be  recognized  every- 
where as  the  lawful  wife  of  the  man  and  entitled  as  such,  upon 
his  death,  to  such  dower  in  his  lands  as  the  law  of  the  state 
in  which  they  are  situated  allows  to  a  widow;  although  it  is 
this  law  and  not  the  law  of  the  domicile  which  fixes  the  propor- 
tion she  shall  take.''     (Same  authorities.) 

As  to  foreign  divorces,  it  is  settled  in  most  of  the  states  that 
a  decree  of  divorce  recorded  in  another  state  in  which  the 
legal  domicile  of  the  parties  is  at  the  time,  and  according  to 
its  laws,  is  valid  and  conclusive  in  a  suit  concerning  the  hus- 
band's interest  and  the  wife's  dower  in  the  real  estate  where 
it  is  situated.  Such  is  the  law  of  this  state.  McGill  v.  Deming, 
44  0.  S.,  645-656. 

We  have  also  seen  in  the  discussion  of  the  case  of  Doe  v.  Var- 
dM,  that  the  principle  was  recognized  in  that  case,  that  a  child's 
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status  is  fixed  by  the. law  of  tlie  domicile  of  the  parent,  and  if 
the  child  is  legitimate  under  the  law  of  the  domicile  he  is  legiti- 
mate everywhere  and  may  have  inheritable  capacity  in  all  states 
except  those  the  laws  and  policies  of  which  preclude  such  ca- 
pacity. 

What,  then,  is  the  policy  of  our  own  state?  Could  it  be  more 
signally  set  forth  than  by  Section  3137  and  3140  providing  for 
the  adoption  of  children,  which  gives  to  such  adopted  children, 
even  as  to  capacity  to  inherit,  substantially  the  same  rights  as 
are  possessed  by  children  born  in  lawful  wedlock?  Can  it  be 
said  that  our  statutes  of  descent  and  distribution,  when  they 
speak  of  children,  do  not  mean  children  by  adoption,  wherever 
adopted?  Does  the  comity  between  the  states  and  the  laws 
of  the  diflFerent  states  mean  nothing?  We  have  said,  if  not  in 
teniifi,  by  fair  inference  {Morris  v.  WUliams,  supra),  that  by 
the  subsequent  marriage  of  the  parents,  children  illegitimate  be- 
come legitimate  wherever  the  mart-iage  takes  place.  Can  you 
say  to  other  states :  *  *  You  should  recognize  children  adopted  in 
our  state  as  children  for  all  purposes  (Revised  Statutes,  3140), 
including  inheritable  capacity,  and  deny  the  same  rights  to 
children  adopted  in  such  other  states?'*  Certainly  not.  And 
this  holding  finds  favor  in  nearly  all,  if  not  all,  of  the  reported 
decisions  to  which  attention  has  been  directed  bv  counsel  or  that 
we  have  been  able  to  find. 

In  the  case  of  Ross  v.  Ross,  129  Mass.  243,  to  which  we  have 
referred  so  frequently,  the  syllabus  is: 

'*The  status  of  any  person,  with  the  inherent  capacity  of 
succession  or  inheritance,  is  to  be  ascertained  by  the  law  of  the 
domicile  which  creates  the  status,  at  least  when  the  status  is 
one  which  may  exist  under  the  laws  of  the  state  in  which  it  is 
called  in  question,  and  when  there  is  nothing  in  thase  laws  to 
prevent  giving  full  eflfeet  to  the  status  and  capacity  acquired  in 
the  state  of  the  domicile. 

**A  child  adopted  with  the  consent  of  its  father  and  the 
sanction  of  a  judicial  deere?,  in  another  state,  where  the  parties 
are  domiciled  at  the  time,  under  a  statuti^  by  which  a  child  so 
adopted  has  the  same  rights  of  inheritance  as  legitimate  off- 
spring in  the  estate  of  the  adopting  father,  is  entitled,  after  the 
adopting  father  and  the  adopting  child  have  removed  their 
domicile  into  this  commonwealth,  to  inherit  here  the  real  estate 
of  such  father  as  against  his  collateral  heirs:  although  his  wife 


146       CIRCUIT  COURT  REPORTS— NEW  SERIES. 


Simpson  v.  Simpson.  [Vol.  IX,  N.  S. 


has  given  no  formal  consent  to  the  adoption,  as  is  required  under 
the  statutes  of  adoption  of  this  commonwealth." 

The  last  question  is:  What  effect  shall  be  given  to  the  pro- 
ceeding to  sell  real  estate  in  controversy  in  the  probate  court? 
The  conclusion  to  which  we  have  arrived  makes  it  unnecessary 
to  decide  that  question,  but  as  counsel  have  made  it,  we  have 
concluded  to  do  so. 

The  plaintiff  was  the  administrator  of  his  deceased  wife^s  es- 
tate. He  filed  his  petition,  as  such  administrator,  to  sell  the 
three  pieces  of  land.  He  made  the  defendant  a  party,  setting 
forth,  he  claimed,  some  interest  in  the  real  estate  sought  to  be 
sold,  and  required  him  to  answer.  He  did  answer,  and  set  up 
the  same  claim  as  he  did  in  this  court  that,  as  the  adopted  child 
of  the  deceased,  he  was  entitled  to  all  the  real  estate  subject  to 
the  dower  interest  of  the  plaintiff.  The  probate  court  decided 
precisely  as  this  court  has  decided,  that  the  adoption  was  valid 
and  that  defendant  inherited  the  property. 

The  issue  was  clear  and  distinct  and  fully  litigated.  Why, 
then,  is  not  the  decision  of  the  probate  court  res  adjudicafaf 
Counsel  have  informed  us  of  no  reason,  and  we  can  not  con- 
ceive of  any  except  it  be  that  the  parcel  of  land  now  in  con- 
troversy was  not  sold ;  but  the  finding  and  decree  of  the  court 
was  made  as  to  all  three  pieces. 

Furtherm.'ore,  so  far  as  we  are  informed  by  the  record  the 
proceeding  in  the  probate  court  is  still  pending.  No  final 
disposition  has  been  made  of  the  case.  Indeed,  the  plaintiff 
has  waived  that  proceeding  and  brought  this  action ;  but  he  can 
not  waive  any  question  that  was  properly  decided  in  that  pro- 
ceeding, but  is  bound  by  it :  and  we  think  the  decision  of  the  pro- 
bate court  goes  to  all  the  land  that  was  sought  to  be  sold,  and 
the  plaintiff  is  estopped  from  again  litigating  it.  That  the  pro- 
bate court  had  jurisdiction  to  hear  and  determine  the  questions 
there  made,  there  can  be  no  doubt.  Doan  et  al  v.  BiteUy,  49 
O.  S.,  588. 

The  decree  of  the  court  is  that  the  defendant,  William  Le  Roy 
Simpson,  is  entitled  to  the  real  estate  sought  to  be  partitioned, 
subject  to  the  dower  interest  of  Thompson  Simpson. 

John  F.  Stockdale,  for  plaintiff. 

Ch^7'les  8,  Turnbaugh  and  W,  W.  Si e wart,  for  defendant. 
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PROCEEDINGS  FOR  REVIEW  UNDER  THE  JONES  LAW. 

[Circuit  Court  of  Cuyahoga  County.] 

In  re  Petition  in  Favor  op  Prohibiting  the  S.viiE  op  Intoxi- 
cating Liquors  v.  Tom  L.  Johnson,  IMayor,  etc.  (and 

five  other  Jones    Law  Cases). 

Decided,  November  26,  1906. 

Liquor  Laws — Nature  of  Functions  Conferred  on  Mayor  and  Judge 
under  the  Jones  Law — Judicial  and  Ministerial  Duties — Motion 
Filed  During  Vacation — For  Leave  to  Prosecute  Error — 98  O.  L., 
68— Section  6716. 

1.  If  the  functions  conferred  upon  the  mayor  and  judge  by  the  Jones 

law  (98  O.  L.,  68)  are  of  a  Judicial  nature,  then  the  proceedings 
in  error  provided  for  in  Section  12  of  said  .law  come  within  the 
requirements  of  Section  C716,  Revised  Statutes,  and  a  transcript 
of  the  final  record,  or  of  the  docket  or  journal  entries,  must  be 
filed  with  the  petition  in  error.  If  said  functions  are  of  a  min- 
isterial nature,  then  said  Section  12  of  the  Jones  law  is  uncon- 
stitutional, being  an  attempt  to  confer  original  jurisdiction  upon 
the  circuit  court  in  excess  of  that  limited  by  Section  6,  Article 
XII,  of  the  Constitution. 

2.  Where  a  motion  for  leave  to  file  a  petition  in  error  and  a  petition 

In  error  are  both  filed  with  the  clerk  of  the  circuit  court  within 
the  fifteen  days  limited  by  Section  12  of  the  Jones  law,  but  during 
vacation,  quaere,  can  the  circuit  court,  when  thereafter  duly 
convened  in  session,  grant  said  motion  and  entertain  consider- 
ation of  said  petition  in  error? 

Winch,  J.;  Marvin,  J.,  and  Henry,  J.,  concur. 

Error  to  the  Court  of  Common  Pleas. 

Dnring  the  summer  vacation  six  petitions  in  error  were  filed 
in  this  court,  upon  leave  of  one  judge  thereof,  to  review  a  like 
number  of  rulings,  four  by  the  mayor  of  the  city  of  Cleveland 
and  two  by  a  judge  of  the  Common  Pleas  Court  of  Cuyahoga 
County,  within  which  said  city  is  situated,  upon  petitions  pre- 
sented to  said  mayor  and  judge,  respectively,  in  favor  of  pro- 
hibiting the  sale  of  intoxicating  licfuors  as  a  beverage  in  cer- 
tain resident  districts  in  said  city,  described  in  said  petitions, 
as  provided  under  the  Joik»s  law,  so-called  (98  0.  L.,  68). 

The  jurisdiction  of  the  court  to  consider  these  petitions  in 
error  is  challenged  upon  two  grounds: 
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Fiiist.  Because  leave  to  file  said  petition  in  error  was 
granted  by  a  judge  of  the  circuit  court  in  vacation,  instead 
of  by  the  court  itself  during  term  time. 

Second.  Because  neither  transcript  of  the  final  record,  nor 
a  transcript  of  the  docket  or  journal  entries,  was  filed  with 
any  of  said  petitions  in  error,  as  required  by. Section  6716, 
Revised  Statutes  of  Ohio. 

A  determination  of  these  propositions  requires  an  examina- 
tion of  part  of  Sections  4  and  12  of  said  Jones  law,  reading  as 
follows : 

**  Section  4.  •  •  •  The  "mayor  or  judge  shall  decide  wheth- 
er the  petitioners  are  qualified  electors  in  the  residence  district 
and  equal  in  number  a  majority  of  the  votes  cast  in  the  resi- 
dence district  at  the  last  regular  municipal  election  and  th? 
mayor  shall  make'  a  record  of  his  findings  on  his  docket  and  the 
judge  shall  cause  the  same  to  be  recorded  in  the  records  of  his 
court.''  •  •  • 

**  Section  12.  Any  person  being  a  qualified  elector  of  a  resi- 
dence district  of  any  municipal  corporation  wherein  a  petition 
shall  have  been  presented  and  held  sufficient  by  a  mayor  or 
judge  as  provided  for  in  this  act  may  prosecute  error  from 
such  finding  by  first  filing  a  motion  for  leave  to  file  a  petition 
in  error  with  the  circuit  court  of  the  county  in  which  such 
residence  district  is  situated. 

**The  motion  shall  not  be  granted  unless  for  good  cause 
shown.  If  such  motion  is  granted,  a  petition  in  error  shall 
be  filed  within  fifteen  days  after  the  finding  or  decision  of  thi^ 
mayor  or  judge  setting  forth  the  errors  complained  of.'*  *  *  * 

Conceding,  as  has  been  held  by  other  circuit  courts  of  this 
state,  that  leave  to  file  such  petitions  in  error  must  be  granted 
by  the  court  and  can  not  be  granted  by  one  or  more  judges 
thereof  in  vacation,  perhaps  it  does  not  follow  that  if  petitions 
in  error  are  filed  within  the  fifteen  days  limited  by  the  statute, 
but  during  vacation,  they  must  be  stricken  from  the  files. 

In  each  of  these  cases  plaintiffs  in  error  did  all  that  this 
statute  recjuires  of  them  to  be  done.  Each  first  filed  with  the 
clerk  of  this  court  a  motion  for  leave  to  file  a  petition  in 
error.  Each  filed  a  petition  in  error  with  said  clerk  within 
the  fifteen  days.  The  court  was  not  in  session.  Qua^'vc,  could 
the  court  when  thereafter  duly  convened  in  session,  grant 
the  motion,  and  the  petition  in  error  being  on  file  within  the 
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fifteen  days,  would  the  limitations  of  the  statute  be  complied 
with? 

What  answer  we  should  j^ive  to  this  (jiiestion  in  a  ease  where 
we  felt  the  leave  should  be  granted,  we  do  not  now  indicate, 
for  a  consideration  of  the  second  objection  to  the  jurisdiction 
of  the  court  shows  that  such  leave  should  not  be  granted  in 
these  cases,  in  any  event. 

2.  The  second  objection  is  that  no  transcript  was  filed  with 
the  petition  in  error. 

We  have  carefully  examined  all  the  papers  filed  in  all  these 
cases  and  find  that  in  none  of  them  was  there  filed  with  the 
petition  such  transcript  as  is  required  by  Section  6716.  before 
referred  to. 

If  the  proceedings  before  the  mayor  or  the  proceeding's  before 
the  judge  were  of  a  judicial  nature,  then  manifestly  the  juris- 
diction of  this  court  to  review  said  proceedings  must  be  in- 
voked as  prescribed  by  Chapter  1,  Title  IV,  Part  3  of  the 
Revised  Statutes,  and  as  Section  6716,  contained  in  said  chap- 
ter, was  not  complied  with,  the  court  is  without  jurisdiction 
to  entertain  said  petitions  in  error.  Jennings  v.  Mendcnhalh 
3  0.  S.,  490;  Stewart  v.  \yaiimns.  15  O.  S.,  484;  Barton  v. 
Am,  Nat.  Bk.,  14  C.  C,  450. 

If  the  proceedings  before  the  mayor  or  judge  were  of  a 
ministerial  nature,  if  said  oflficers  exercised  non-judicial  func- 
tions under  the  Jones  law,  then  Section  12  of  said  law  is  in 
contravention  of  Section  6,  Article  IV  of  the  Constitution,  for 
it  would  be  the  conferring  of  original  jurisdiction  upon  th,^ 
circuit  court  in  excess  of  that  limited  by  the  Constitution. 
Logan  Branch  Bank,  ex  parte,  1  O.  S.,  432;  Musser  v.  Adair ^ 
55  0.  S.,  466. 

So  it  seems  that  whether  the  finictions  performed  by  the 
mayor  or  judge  under  the  Jones  law  are  ministerial  or  judicial, 
the  result  would  be  the  same  in  these  six  eases,  and  the  petitions 
in  error  nuLst  be  dismissed  for  want  of  jurisdiction  in  this 
court  to  entertain  them. 

Geo.  H.  Shaw,  C.  W.  Coliisier,  Hobchtj  &  Quigley,  Blcndin, 
Hire  cf-  Ginn  and  F.  D.  Morrow,  for  petitioners.. 

Wai/ne  H,  Wheetrr,  contra. 
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PRESUMPTION  AS  TO  VALIDITY  OF  PRIOR  DELIVERY. 

[Circuit  Court  of  Hamilton  County.] 

The    Carrara   Paint   Agency    Company   v.    The   American 
National.  Bank  op  Barberton  et  al. 

Decided,  December  29,  1906. 

Drafts  and  Acceptances — Denial  of  Execution  of — Burden  of  Proof — 
Validity  of  Prior,  Conclusively  Presumed,  When — Banks  and  Bank- 
ing— Error — Evidence  as  to  when  Signature  of  Acceptor  \oas  Placed 
on  Draft. 

Where  the  execution  of  the  acceptance  sued  on  is  denied,  the  burden 
of  proving  such  execution  is  thrown  upon  the  plaintiff. 

The  American  National  Bank  sued  the  Carrara  Paint  Agency 
Co.,  as  acceptor,  the  Twentieth  Century  Cash  Register  Co.,  as 
drawer,  and  0.  E.  Robinson,  as  endorser  of  a  bill  of  exchange  for 
$2,500.  At  the  trial  below  an  instructed  verdict  was  returned 
for  the  bank  for  the  full  amount  of  its  claim. 

The  citations  of  the  paint  company  in  support  of  its  peti- 
tion in  error  were:  Chicago  Electric  Co,  v.  HntcMnsoiij  25  111. 
App.,  476;  Gray  v.  Turnstall,  Fed.  Cases,  5730;  Walscnburg 
Water  Co.  v.  Moore^  5  Colo.  App.,  140;  First  National  Bank  v. 
Carson,  30  Neb.,  104;  Monitor  Plow  Works  v.  Born,  33  Neb,,  747 : 
Siefke  v.  Siefke,  22  N.  Y.  Snpp.,  546:  Wallon  v.  Wallon.  8  111. 
A.pp.,  69. 

GiPFEN,  J;  Jelke,  P.  J.,  and  Swing,  J.,  concur. 

The  defendant,  the  Carrara  Paint  Agency  Co.,  denied  by  an- 
swer that  it  ever  made,  executed  or  delivered,  or  ever  authorized 
to  be  made,  executed  or  delivered,  the  acceptances  set  forth  in 

the  petition.  The  burden  of  proving  the  execution  of  the 
acceptances  was  thereby  placed  upon  the'  plaintiff.  Pavey  v. 
Pavey,  30  0.  S.,  600;  Booco  v.  }pinsfir'l<J,  m  O.  S.,  121:  Sections 
5190  and  6577,  Revised  Statutes. 

The  cashier  of  the  bank  testitied  that  the  signature  of  the 
Carrara  Paint  Agency  Co.  was  **put  upon  the  drafts  before 
they  came  into  the  bank'';  but  this  was  in  answer  to  a  question 
which  assumed  that  the  signatures  were  genuine.     Counsel  for 
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defendant  objected  to  this  question,  but  the  court  overruled  the 
objection ;  to  which  ruling  the  defendant  excepted. 

This  was  prejudicial  error.  If  the  bank  is  a  holder  in  due 
course  a  valid  delivery  of  the  drafts  by  all  parties  prior  to  it 
s()  as  to  make  them  liable  to  it  is  conclusively  presumed.  Section 
3171o,  Revised  Statutes. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

C.  ^V.  Baker,  for  plaintiff  in  error. 

Karch  &  Qiuisser,  for  the  American  National  Bank. 

Harmon,  Colston,  Goldsmith  cf*  Tloadlif,  for  the  Twentieth 
Century  Cash  Register  Co.  and  0.  E.  Robinson. 


CRIMINALLY  SLANDERING  A  FEMALE. 

[Circuit  Court  of  Columbiana  County.] 

IT.  MiTCHEi.L  Lambright  V.  The  State  op  Ohio. 

Decided,  October  Term,  1906. 

Criminal  Law — Indictment  Charging  Criminal  Slander  of  a  Female — 
Evidence — As  to  the  Specific  Acts  of  Unchastity,  Admissible  in 
Defense,  When — Section  6828,  Revised  Statutes, 

Under  Section  6828  of  the  Revised  Statutes,  under  an  Indictment  charg- 
ing that  the  accused  used,  uttered  and  published,  a  false  and  ma- 
licious slander  of  and  concerning  a  female  of  good  repute  with  in- 
tent to  cause  it  to  be  believed  that  such  female  was  unchaste,  evi- 
dence offered  by  the  accused  of  specific  acts  of  illicit  carnal  inter- 
course on  the  part  of  the  female  which  came  to  his  knowledge 
immediately  before  the  speaking  of  the  words  is  admissible. 

Cook,  J. ;  Burrows,  J.,  and  Laubie,  J.,  concur. 

Error  to  Columbiana  Common  Pleas  ('ourt. 

H.  Mitchell  Lambright  was  indicted  and  convicted  under 
Section  6828  of  the  Revised  Statutes  of  the  crime  of  using, 
uttering  and  publishing  a  false  and  malicious  slander  of  and 
concerning  a  female  of  good  repute,  with  intent  to  cause  it  to 
be  believed  that  she  was  unchaste.    The  statute  reads  as  follows : 

**  Whoever  writes,  prints  or  publishes  any  false  or  malicious 
libel  of,  or  concerning  another,  or  verbally  uses,  utters  or  pub- 
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lishes  any  false  or  malicious  slander  of  or  concerning  any  female 
of  good  repute,  with  intent  to  cause  it  to  be  believed  that  such 
female  is  unchaste,  [shall]  be  fined  not  more  than  five  hundred 
dollars,  or  imprisoned  not  more  than  six  months,  or  both,  but 
nothing  written  or  printed  shall  be  deemed  a  libel  unless  there 
is  a  publication  thereof." 

During  the  trial  the  defendant  offered  to  prove  specific  acts 
of  illicit  carnal  intercourse  on  the  part  of  the  prosecutrix  which 
came  to  his  knowledge  immediately  before  the  speaking  of  the 
words.  This  offer  was  rejected  by  the  court  on  the  ground  that 
only  the  general  reputation  of  the  female  for  chastity  could  be 
attacked.    In  this  we  think  the  court  erred. 

Reliance  is  placed  upon  the  ease  of  Bowers  v.  The  State,  29 
O.  S.,  542.  That  decision  was  made  under  Section  7022  of  the 
Revised  Statutes,  which  is  entirely  different  from  the  statute 
upon  which  the  indictment  was  based  in  this  case. 

Section  6828  provides  that  whoever  **  verbally  uses,  utters 
or  publishes  any  false  or  malicious  slander  of,  or  concerning, 
any  female  of  good  repute,''  etc. 

In  order  to  make  the  using,  uttering  and  publishing  of  the 
words  criminal,  the  words  must  be  false  or  malicious.  In  this 
ease  they  are  averred  to  be  both  false  and  malicious.  These 
averments,  if  necessary  in  charging  the  offense,  must  be  proved. 

The  falsity  of  the  words  spoken  raises  a  presumption  of 
malice,  and  proof  of  their  truth  would  tend  to  rebut  the  charge 
of  malice.  Evidence,  therefore,  showing  that  the  female  was, 
in  fact,  unchaste  at  the  time  of  the  speaking  of  the  words,  was 
competent  as  tending  to  disprove  both  charges  in  the  indict- 
ment. 

In  an  action  for  damages  in  a  civil  action  for  slander,  under 
a  plea  of  justification  the  defendant  may  prove  that  the  words 
spoken  were  true,  and  it  will  be  a  complete  defense.  The  plea 
of  not  guilty  puts  in  issue  every  material  averment  of  the  in- 
dictment;  and  we,  therefore,  hold  that  the  evidence  rejected  was 
relevant  and  competent,  and  its  rejection  prejudicial  error. 

The  judgment  will  be  reversed  and  a  new  trial  ordered. 

J,  (i.  Moon  and  Grovgv  E.  Davidson,  for  plaintiff  in  error. 

M.  J.  Mcdarrif,  Prosi  cuting  Attorney,  for  defendant  in  error. 
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ELECTRIC  UCHT  POLE  IN  STBLEET. 

[Circuit  Court  of  Huron  County.] 

City  of  Norwalk  v.  Jessie  Jacobs. 

Decldedp  November  17,  1906. 

yegligence — Questions  as  to — Where  Horse  Shied  against  Electric  Light 
Pole  in  Street — And  Occupants  of  Vehicle  were  Injured — Municipal 
Corporations — Streets — Nuisance — Runaway  and  Frightened  Horses 
— Proximate  Cause — Charge  of  Court. 

1.  A  municipality  is  bound  to  keep  its  streets  in  repair  and  free  from 

nuisance  both  as  to  the  width  of  the  street  and  freedom  from 
obstructions  in  the  line  of  travel;  but  It  is  only  bound  to  keep 
them  in  such  condition  as  to  render  them  safe  for  ordinary  travel. 
as  distinguished  from  an  extraordinary  emergency  such  as  riding 
behind  a  frightened  horse  or  a  horse  beyond  the  control  of  its 
driver. 

2.  A  municipality  has  the  right  to  determine  the  width  of  its  streets 

which  shall  be  devoted  to  lawful  public  uses,  devoting  a  part  to 
sidewalks,  a  part  to  lawn  and  shade  trees,  a  part  to  necessary 
poles  for  public  lighting,  etc.,  a  part  to  drainage,  gutters,  etc..  and 
a  part  to  vehicles  and  street  cars;  and  It  is  not  an  unlawful  use 
if  that  part  of  a  street  which  is  usually  devoted  to  drainage  be 
occupied  In  part  by  poles  supporting  street  lights. 

W.  R.  Primer,  A.  V.  Andrews  and  J.  R.  McKnight,  cited  for 
the  plaintiff  in  error: 

^V^  to  obstructions  in  margin  of  sireet—V illofje^  of  Rankin  v. 
Smith,  63  111.  App.,  522:  Jones  on  Ne^lifjence  of  Mun.  Corp., 
146 :  Williams,  Mun.  Torts,  184,  142:  2  Dillon,  Mun.  Corp.,  Sec- 
tions 1008,  1024. 

A  municipality  acts  in  its  dolej^ated  governmental  capacity 
in  determining  what  part  of  a  street  shall  be  improved — Ely  v. 
St,  Lowis  (Mo.),  81  S.  W.  Rep.,  168:  House  v.  Covington  {Ky.). 
82  S.  W.  Rep.,  347. 

One  who  travels  outside  of  an  improved  way  of  reasonable 
width  does  so  at  his  own  risk — Orr  v.  Oldtown  (Me.),  58  Atl. 
Rep.,  948;  HutchinsG'H  v.  Clarke  (R.  /.),  58  Atl.  Rep.,  948: 
Lynch  v.  Boston  (Mass.),  71  N.  E.  Rep.,  301;  Roberts  v.  Tele- 
phone Co.,  77  Wis.,  589;  Allen  v.  Telegraph  Co.,  21  Ilun.,  22; 
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Sheffidd  v.  Telephone  Co.,  36  Fed.  R^p.,  164;  Cincinnati  v. 
Flcisher,  63  0.  S.,  229;  Elster  v.  Springfield.  49  0.  S.,  82. 

Accidents  from  runaway  or  frip^htened  hoi-ses — Monahan  v. 
TelepJuyne  Co.,  7  N.  P.,  95;  Hungerman  v.  Wheeling  (Citif), 
46  W.  Va.,  761;  Tiedeman,  Miin.  Corp.,  Sec.  342;  3  Abbott, 
Mun.  Corp.,  2280;  Cole  v.  Neivburgport,  129  Mass.,  594;  Smith. 
Mun.  Corp.,  817,  Sec.  810;  Tittis  v.  Norihbridge,  97  .Mass.,  258; 
2  Dillon,  Mun.  Corp.,  1035;  ScJu'llingci'  v.  Verona,  96  Wis.,  456; 
Higgins  v.  Boston,  148  Mass.,  484;  Ehleiter  v.  Milwaukee,  121 
Mich.,  85:  Jackson  v.  Bellevicu,  30  Wis.,  250;  Moss  v.  Burling- 
ton,  60  Iowa,  438;  Bell  v.  VV^ai/?i^  {Vil),  123  Mich.,  386; 
Pittsburg  St.  By.  v.  Tai/Zor,  104  Pa.  St.,  306;  Cushing  v.  Bed- 
ford, 125  Mass.,  526;  Perkins  v.  Fayette,  68  :\Ie.,  152;  Dauw  v. 
Dudley,  86  Mass.  (4  Allen),  557;  Palmer  v.  .l/i^Zo^fcr,  56  Mass. 
(2  Cush.),  600;  Fogg  v.  Kahant,  98  Mass.,  578;  Win,s'/Mp  v.  En^ 
field,  42  N.  H.,  107;  Dubois  v.  Kingston,  102  N.  Y.,  219;  j^/wt/ 
V.  Cohoes,  77  N.  Y.,  83;  Macamber  v.  Taunton,  100  Mass.,  255; 
Cushing  v.  Boston,  128  Mass.,  330;  Smith,  Mun.  Corp.,  Sees. 
1,  310,  p.  1364;  Dubois  v.  Kingston,  102  N.  Y.,  219;  i?m(7  v. 
Cohoes,  73  N.  Y.,  83;  Macomher  v.  Taunton,  100  Mass.,  255; 
Dougherty  v.  Ilorseheads  Vil.,  159  N.  Y.,  154;  3  Abbott,  Mun. 
Corp.,  2293;  Frostburg  v.  Wmf/atuZ,  98  Md.,  239. 

Necessary  objects  and  articles  in  streets — Williams,  ^Municipal 
Liability  for  Tort,  149;  2  Dillon,  Mim.  Corp.,  694;  3  Abbott, 
Mun.  Corp.,  Sec.  1004. 

Electric  light  poles  are  proper  in  ^tvQQt— Roberts  v.  Tele- 
pho-jhe  Co.,  11  Wis.,  589;  Palmer  v.  Electric  Co.,  158  N.  Y., 
231 ;  Joyce,  Electric  Law,  328,  329,  and  ncites. 

Notice— />c/H'er  v.  Sherret,  88  Fed.  Rej).,  226;  Fahrman  v. 
Pin^  River,  118  Wis.,  150;  Downs  v.  Stnyrna  Town,  45  Atl. 
Rep.,  717;  Buckley  v.  Kansas  City,  56  S.  W.  Rep.,  319;  Smith, 
Mun.  Corp.,  Sees.  1210,  1310. 

A  city  is  required  to  exercise  ordinary  care  and  diligence 
to  keep  its  streets  in  a  reasonably  safe  condition  for  the  ordinary 
travel  of  those  who  have  occasion  to  use  them  by  day  or  night — 
Beattie  v.  Detroit,  137  ]Mich..  339;  Morcton  v.  St.  Anthony, 
75  Pac.  Rep.,  262;  Elliot,  Streets,  Sees.  615,  621;  Moriarty  v. 
Lewiston,  98  Me.,  482;  Williams,  Municipal  Torts.  171.  173.  183, 
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Parker,  J.;  Haynes,  J.,  and  Wildman,  J.,  concur. 

Heard  on  error  to  the  Common  Pleas  Court  of  Huron  County. 

This  case  below  was  an  action  by  Jessie  Jacobs  a^inst  the 
city  of  Norwalk  to  recover  damaj2:es  for  injuries  she  alleges  she 
sustained  by  reason  of  the  neo:ligence  of  the  city  in  allowing  a 
certain  electric  light  pole  to  be  erected  and  maintained  upon 
one  of  th«  streets  of  the  city.  She  recovered  a  judgment  for 
$2,000.  This  was  the  sc»cond  trial  of  the  case  in  the  court  of 
common  pleas.  Upon  the  first  trial  the  judge  charged  the  jury 
in  effect  that,  if  the  pole  was  set  beyond  the  curb  line  into 
the  street,  that  would  amount  to  negligence,  per  se,  upon  the 
part  of  the  city. 

Judgment  was  obtained  by  ]\Irs.  Jacobs:  error  was  prose<Hited 
to  this  court  and  we  reversed  that  judgment,  holding  that  the 
court  erred  in  that  charge.  The  opinion  by  Judge  Haynes  will 
he  found  in  Norwalk  v.  Jambs,  7  C.  C— N.  8.,  229.  This  last 
clause  of  the  syllabus  states  that  point: 

** Whether  or  not  such  a  pole  is  dangerous  t<>  the  public  or  a 
nuisance  is  a  question  for  the  jury,  to  be  determined  under 
proper  instructions  from  the  court  and  all  the  circumstances 
of  the  case.'' 

I  notice  that  throughout  the  ease  as  here  repoited,  the  pole 
is  described  as  a  telephone  pole;  but  it  turns  out,  whatever 
the  record  may  have  shown  before,  that  it  was  in  fact  a  |K>le 
erected  to  support  an  ekH^tric  light  used  in  lighting  the  street; 
but  that  perhaps  would  not  alter  the  legal  principles  materially. 

In  the  course  of  the  opinion,  Judge  Haynes  says  at  the  bottcmi 
of  page  231 : 

'*I  have  very  serious  doubts  myself  whether  that  pole  was 
in  a  position  where  it  could  be  said  to  be  in  a  dangerous  condi- 
tion, or  to  be  said  to  be  a  nuisance.*' 


It  is  contended  here  on  behalf  of  the  city  that  the  power  and 
discretion  of  fixing  the  width  of  streets  and  of  permitting  the 
erection  of  poles  along  in  the  streets,  etc.,  is  vested  in  the  city 
council,  and  that  whether  the  city  has  been  negligent  in  this 
respect  in  any  instance,  is  not  a  question-  to  be  submitted  to 
the  jury:  that  their  actinn  is  not  to  be  revised  by  a  jury.  We 
think  that  is  stating'  the  rights  and  authority  of  the  city  too 
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broadly;  that  it  was  fairly  stated  in  the  syllabus  that  I  have 
read.  In  the  first  instance,  the  power  and  authority  is  vested 
in  the  city;  but  since  the  statute  has  not  fixed  definitely  the 
width  which  shall  be  maintained  for  public  travel  in  the 
.streets,  and  has  not  fixed  definitely  locations  at  which  electric 
light  poles,  or  telephone  or  telegraph  poles,  shade  trees  and 
other  structures  along  streets,  shall  be  placed,  manifestly,  in 
any  given  instance  where  it  Ls  claimed  they  have  not  been  prop- 
erly placed,  the  question  must  be  submitted  to  the  couil; — in  a 
jury  case,  in  the  first  instance  to  the  jury,  and  if  the  finding 
of  the  jury  is  not  satisfactory  to  the  party,  as  in  this  case 
it  is  not  to  the  municipality,  then  the  matter  may  be  reviewed 
by  the  courts  placed  above  the  trial  court  for  that  purpose.  Here 
it  is  urged  that  even  if  the  jury  may  pass  upon  a  question 
of  this  kind,  the  verdict  is  manifestly  against  the  weight  of 
the  evidence,  and  it  is  also  claimed  that  errors  occurred  upon 
the  trial  which  require  a  reversal  of  the  judgment. 

The  case  appears  to  have  been  very  carefully  tried,  and  all 
the  w^itnesses  w^ho  could  throw  any  light  upon  the  question, 
appear  to  have  been  called  and  examined  very  fully,  and  all 
the  information  that  could  be  laid  before  the  jury,  was  pro- 
duced and  brought  to  their  attention ;  and  the  court  appears 
to  have  exercised  great  care  in  charging  the  jur\'  and  in  defin- 
ing the  rights  of  the  parties;  but  it  is  urged,  as  I  have  said, 
that  the  judgment  is  fundamentally  wrong  because  against  the 
weight  of  the  evidence;  that  the  evidence  does  not  disclose, 
when  fairly  weighed  and  considered,  that  the  city  in  this  case 
was  guilty  of  negligence. 

The  facts  are  recited  in  the  oi)inion  to  which  I  have  referred, 
but  I  will  in  a  general  way  repeat,  and  perhaps  add  somewhat 
to  the  statement.  The  plaintiff,  while  riding  in  a  buggy  to- 
ward the  eastward  on  the  ^Main  street  of  this  city,  was  throwTi 
from  the  buggj'  and  suffered  a  broken  limb  and  other  injuries,  and 
it  is  conceded  that  if  there  is  liability  upon  the  part  of  the  city, 
the  verdict  for  $2,000  on  account  of  those  injuries  is  not  ex- 
cessive. She  claims  that  she  was  not  thrown  from  the  buggy  and 
injured  through  any  fault  of  her  own,  but  solely  through  the 
fault  of  the  city  in  allowing  this  electric  light  pole  to  be  placed 
so  far   within  the   roadway  as  that  it   was  dangerous   and   a 
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nuisance  to  those  using  the  street  for  public  travel;  and  tihat 
it  was  not  only  placed  so  far  within  the  street  as  to  make  it 
dangerous,  but  it  leaned  toward  the  center  of  the  street  in 
such  a  way  as  to  make  it  even  more  dangerous. 

The  accident  happened  about  midday.  In  the  buggy  with  the 
plaintiflf  was  her  niece,  a  young  lady,  her  brother,  a  young 
man,  or  boy,  about  fifteen  years  old  at  the  time,  a  child  about 
eight  years  old,  the  child  of  the  plaintiff,  and  another  child, 
a  babe  of  the  plaintiff.  It  was  a  covered  buggy  with  a  single 
seat  and  drawn  by  one  horse.  The  plaintiff  sat  upon  the  left 
side  holding  the  eight  year  old  child  in  h?r  lap;  her  niece 
sat  upon  the  right  side  holding  the  babe  in  her  lap,  and  the 
boy,  her  brother,  who  was  driving,  sat  between  them.  The 
buggy  was  not  a  new  buggy,  nor  does  it  appear  to  have  been 
an  old  and  dilapidated  buggy,  but  one  apparently  in  fairly 
good  condition. 

The  part  of  the  street  where  it  is  said  the  accident  occurred, 
is  about  a  mile  and  a  half  east  from  the  center  of  the  city 
and  near  the  eastern  city  line — near  a  point  called  Ailing 's 
corners.  The  street  has  great  wudth  and  is  well  paved  about 
half  the  distance  from  the  center  to  the  point  where  the  acci- 
dent occurred,  or  to  point  where  there  is  an  overhead  bridge 
over  the  railroad.  Beyond  this  point,  it  is  not  and  was  not 
paved.  The  accident  happened  in  1898,  in  May.  Beyond  and 
to  the  east  of  this  overhead  bridge,  the  roadway  is  considerably 
narrower  than  it  is  west  of  that  point.  Th'3re  are  shade  trees 
on  either  side  of  the  roail,  between  the  place  where  the  sidewalk 
would  ordinarily  be  located,  and  the  roadway— a  great  many 
shade  trees,  a  continuing  row  of  shade  trees  upon  either  side, 
some  of  them  quite  large — and  near  to  the  line  of  the  shade 
trees  are  numerous  poles  erected  for  electric  lights  and  for 
telephone  wires  and  some  electric  railroad  poles. 

There  is  a  railroad  track  for  an  electric  railroad  running 
through  the  street  and  located  near  its  center;  it  is  used  for 
city  cars  and  also  for  interurbau  cars,  and  was  at  that  time. 
The  street  had  been  graded  at  this  point,  and  some  time  before 
the  laying  of  the  electric  railroad,  it  had  been  macadamized 
at  the  center  of  the  driveway;  at  this  point  and  for  some 
distance  to  the  east  and  we^  of  it,  the  width  of  the  roadway 
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as  ^aded  and  improved  for  travel,  to  a  width  varying  from 
thirty  to  thirty-four  feet.  Along  about  where  this  accident 
occurred,  the  railroad  was  laid  a  little  to  the  northward  of 
the  center  of  the  street,  so  that  the  width  for  vehicles  was 
slightly  less  upon  the  north  side  of  the  railroad  track  than 
it  was  upon  the  south  side.  For  some  distance  east  and  also 
west  of  this  point,  the  width  appears  to  have  bttin  from  eleven 
feet  six  inches  to  fifteen  feet  between  the  north  rail  of  the  track 
and  the  portion  that  was  sodded  at  the  side  of  the  road  beyond 
where  it  was  worked.  There  was  no  curb  «?t  exempt  in  front 
of  a  few  premises,  where  the  proprietors  appear  to  have  s?t 
curbs  on  their  own  account;  so  that  the  roadway,  designed 
for  vehicles  as  I  have  said,  varied  between  eleven  feet  six  inches 
and  perhaps  fifteen  feet. 

This  particular  pole  was  set  either  twelve  feet  four  inches 
or  twelve  feet  nine  inches  (witnesses  differing  about  this),  from 
the  north  line  of  the  railroad ;  in  other  words,  there  was  that  dis- 
tance between  the  north  edge  of  the  north  rail  and  the  south  side 
of  the  pole ;  and  the  pole  had  some  inclination  toward  the  south — 
just  how  much,  we  are  unable  to  determine  from  the  evidence. 

The  roadway  was  in  good  condition  and  practically  level, 
though  it  was  somewhat  crowning,  having  an  elevation  of  six 
inches  more  at  the  center  than  at  the  north  edge  of  the  worked 
part  of  the  road. 

The  evidence  shows  that  while  the  plaintiff  was  traveling 
eastward  on  this  occasion,  her  brother  driving,  they  met  a  city 
car  perhaps  sixty  or  seventy  feet  west  of  this  pole,  and,  the 
plaintiff  and  those  with  her  being  upon  the  north  side  of  the 
track,  as  the  car  was  passing  toward  the  west,  the  horse  shied 
away  from  tJie  car  toward  the  left  and  some  part  of  the  buggy 
came  in  contact  with  this  pole,  so  that  the  top  and  seat  of  the 
buggy  were  detached  from  the  box  and  fell  over  upon  the 
ground,  and  all  the  occupants  of  the  buggy  were  thrown  out, 
some  of  them  appearing  to  go  against  the  pole,  some  falling 
to  the  south  and  east  of  the  pole,  and  the  plaintiff  and  her 
oldest  child  falling  to  the  w<»st  and  north  of  the  pole. 

They  had  passed  the  cars  on  other  occasions  on  this  same 
trip  and  the  horse  had  shown  no  fright  or  disposition  to  shy 
awav  from  the  car;  but  on  this  occasion,  as  the  plaintiff  testi- 
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fies,  the  horse  shied  to  euch  an  extent  that  when  they  \\  ere  a 
short  distance  from  the  pole— perhaps  within  ten  or  twelve 
feet  of  it — the  horse  appeared  to  be  going  directly  toward  the 
pole,  so  that  the  plaintiff  was  fearful  that  the  horse  itself  would 
come  in  contact  with  the  pole;  then  the  horse  appears  to  have 
taken  a  turn,  whether  guided  by  the  lines  or  by  its  own  motion, 
toward  the  center  of  the  road,  toward  the  traveled  track,  antl 
then  the  plaintiff  became  fearful  that  the  buggy  would  strike 
the  pole,  as  it  did. 

There  is  a  dispute,  and  it  is  not  certain  from  the  evidence 
how  it  should  be  settled,  whether  the  bugg>'  top  was  the  part 
of  the  buggy  which  first  came  in  contact  with  the  pole,  or 
whether  it  was  some  part  of  the  running  gear  of  the  buggy. 
The  evidence  tends  to  show,  and  we  think  does  show  very  clearly, 
that  this  pole  did  not  have  enough  of  an  inclination  toward 
the  south  so  that  a  buggy  going  along  in  the  ordinary  way,  no 
matiter  how  closely  it  came  to  the  pole,  if  the  hubs  of  the  buggy 
should  miss,  would  be  obstructed  or  caught  in  its  tap  by  the 
overhanging  of  the  pole. 

The  testimony  on  behalf  of  the  plaintiff  tends  to  show  that 
the  pole  had  a  lean  in  a  height  of  thirty  feet  of  about  forty 
inches,  and  the  evidence  shows  clearly  that  in  order  to  have 
enough  of  a  lean  so  that  the  pole  would  miss  the  hub  of  the 
buggy  standing  upright  and  striking  its  top  it  must  have  had 
a  lean  of  about  seven  feet;  nevertheless,  it  does  not  appear 
but  that  the  bugg}%  swinging  somewhat  from  side  to-  side,  sl^ 
buggies  will  swing  in  motion,  and  especially  a  buggy  loaded 
somewhat  heavier  upon  the  north  side  than  upon  the  south, 
as  this  buggy  may  have  been,  and  one  which  is  being  carried 
along  swiftly  by  a  frightened  horse,  and  one  which  has  taken 
a  northwesterly  direction  and  then  is  suddenly  turned  in  a 
southeasterly  direction,  might  not  so  lurch  and  careen  as  that 
the  top  of  the  buggy  would  catch  a  pole  having  the  lean  that 
this  pole  had,  or  even  a  pole  standing  perpendicularly;  so  that 
we  are  unable  to  say  from  the  evidence  with  certainty  that 
the  top  of  the  bugg>'  was  not  the  first  part  of  the  buggy  that 
came  in  contact  with  the  pole.  Because  of  the  buggy's  having 
become  detached  from  the  horse  at  the  pole,  and  the  top  thereof 
having  been  thrown  from  the  buggy  toward  the  north,  rather 
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than  dragged  from  the  buggy,  which  would  have  a  tendency 
to  push  it  toward  the  west  and  southward,  the  tef?timony  tends 
very  strongly  to  show  that  the  front  part  of  the  running  gear 
of  the  buggy  first  came  in  contact  with  the  pole;  and  that  part 
would  not  come  in  contact  with  the  pole  before  the  top  had 
gone  far  enough  to  the  eastward  to  pass  the  pole. 

There  is  some  difference  in  the  testimony  of  witnesses  as  to 
the  line  between  the  worked  part  and  the  sodded  part  of  the 
street — ^the  line  between  the  two  sometimes  described  as  the 
curb  line,  though  there  was  no  curb  set  at  that  point.  Some 
of  the  witnesses  testify  that  this  line  was  near  the  south  side 
of  the  pole;  others,  that  it  came  near  the  center  of  the  pole, 
and  that  it  was  curved  around  the  pole  toward  the  north  in 
order  to  let  the  water  flow  by  the  pole.  Others  testify  that  it 
was  a  comparatively  straight  line,  and  that  it  ran  anywhere 
from  six  to  seven  inches  to  the  north  of  the  pole.  At  this  point, 
the  difference  in  elevation  between  the  worked  part  of  the 
street  and  the  sodded  part  where  the  trees  stood,  beyond  what 
has  been  mentioned  as  the  curb  line,  was  inconsiderable — but 
a  few  inches. 

As  I  have  already  said,  this  pole  stood,  according  to  the  tes- 
timony, at  least  twelve  feet  four  inches  from  the  north  rail. 
The  extreme  width  of  the  buggy  appears  to  be  five  feet  and  eight 
inches  to  the  end  of  the  hubs.  This  allowed  what  may  be 
termed  leeway  between  th?  railroad  and  the  pole  of  nearly 
seven  feet.  This  would  be  reduced  somewhat,  of  course,  if  a 
car  were  passing  the  pole  at  the  same  time  a  bugg\'  were  pass- 
ing.  On  this  occasion,  however,  the  bugg>'  and  the  car  passed 
at  a  point  some  distance  to  the  west  of  the  i>ole.  I  think  it 
is  fair  to  say  that  the  great  weight  of  the  evidence  tends  to 
show  that  that  was  true— that  the  horse  shied  just  as  the  car 
was  passing  and  that  this  was  at  a  point  at  the  west  side  of 
the  vacant  lot  at  the  west  of  Mr.  King's  premises,  or  at  the 
line  between  the  vacant  lot  and  the  Meyers  prop>erty,  which 
was  fifty  or  sixty  feet  at  least   west  of  the  pole. 

The  collision  occurred  after  the  horse  had  traversed  a  dis- 
tance of  perhaps  fifty  or  sixty  feet  after  it  shied;  when  the 
horse  was  swinging  back  to  the  south  and  into  the  road,  as 
described  by  the  plaintiff  and  her  witnesses,  it  was  not  traveling 
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toward  the  car,  but  the  car  had  pa5Jsed  that  point,  and  there 
was  open  to  them  over  twelve  fe?t  between  the  pole  and  the 
north  rail  of  the  track.  But  even  with  the  ear  at  the  same 
point,  there  would  be  nearly  seven  feet  of  space,  or  rather, 
even  with  the  car  at  the  same  point,  there  would  be  in  the 
neiprhborhood  of  five  feet  of  leeway  between  the  car  on  the 
one  side  and  the  pole  on  the  other,  over  the  width  of  the  bujrjo'- 

The  plaintiff  testifies  that  the  hrrse  was  traveling:  along:  the 
middle  of  the  roadway  lying:  between  the  railroad  track  and  the 
curb  line  when  it  shied.  The  traveled  track  appeared  to  be 
in  about  that  location  and  not  very  close  to  the  pole. 

It  is  quite  evident  that  this  accident  would  not  have  hap- 
p>ened — this  bug^gy  would  not  have  oome  in  contact  with  th? 
pole — but  for  the  shyin^r  of  the  horse,  and  that  is  so  whether 
the  runnino:  g:ears  of  the  bugrory  or  the  top  of  the  bugfcry  first 
struck  the  pole. 

The  case  was  submitted  to  the  jury  by  the  trial  judgje  in 
such  a  way  as  that  they  mijrht  find  liability  upon  the  part  of 
the  city,  even  thougrh  the  pole  stood  perpendicular,  or  with  so 
little  lean  toward  the  south  that  the  lean  of  the  pole  would 
not  add  to  the  danger  of  its  location  at  that  point;  in  other 
words,  so  that  there  mip^ht  be  a  finding:  ag:ainst  the  city  simply 
upon  the  ground  that  the  pole  was  located  so  far  into  the  street 
and  that  it  was  such  an  obstruction  to  travel  as  to  make  it 
a  nuisance  and  make  the  citv  liable  for  an  accident  like  this. 

A  majority  of  this  court  are  of  the  opinion  that  this  was 
wrong;  we  are  of  the  opinion,  as  I  have  already  stated,  that 
a  verdict  can  not  be  sustained  upon  the  theory  that  it  was 
the  lean  of  the  pole  that  caus(»d  the  accident ;  and  we  are  furth(»r 
of  the  opinion  that  a  finding,  and  a  verdict  based  therecm,  that 
the  location  of  the  pole  and  permitting  its  maintenance  at  that 
by  the  evidence;  for,  w^hile  this  matter  is  to  be  committed  in 
point  was  negligence  upon  the  part  of  the  city,  was  not  sustaine<l 
the  first  instance  to  the  council,  and  then  in  case  of  difference, 
to  a  jury  and  trial  court,  ultimately,  when  it  is  submitted  to 
a  reviewing  court  upon  the  question  of  the  weight  of  the  evi- 
dence, it  becomes  necessarv  for  that  court  to  consider  and  de- 
cide  that  question,  and,  in  the  light  of  all  the  evidence  as  to 
the  width  of  the  roadway  at  that  point,  the  location  of  the 
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pole  and  the  way  the  accident  happened,  we  conchide  that 
the  evidence  will  not  support  a  finding  that  the  city  was  neg- 
ligent in  placing  a  pole  at  this  distance  from  the  railroad  track; 
that  is  to  say,  upon  a  street  of  this  character  where  the  widths 
provided  for  vehicles  range  between  eleven  feet  six  inches  and 
fifteen  feet,  and  where  there  was  no  regular  and  well  defined 
curb  line,  where  it  was  away  from  the  center  of  the  city,  at  a 
place  where  there  was  not  much  travel  and  many  teams  pass- 
ing, and  where  there  is  an  absence  of  evidence  that  there  was 
anything  about  the  curb  line  or  about  the  situation  that  misled 
the  parties  who  were  driving,  so  that  t-hey  deviated  from  the 
track,  or  took  a  course  which  brought  then  unexpectedly  against 
the  pole.  It  all  happened  in  the  daylight;  the  way  wais  open 
to  their  view,  and  it  was  not  because  of  their  being  misled  in 
their  course  by  the  situation  and  surrotindings,  but  because  of 
the  shying  of  the  horse  that  the  collision  and  the  accident  oc- 
curred. 

Mr.  Young:  Does  the  court  mean  to  say  that  if  the  matter 
had  been  submitted  upon  the  leaning  of  the  pole  and  the  jury 
had  found  for  the  plaintiiT,  that  that  would  not  have  been  sus- 
tained by  the  evidence? 

Court:  Yes,  sir,  we  think  the  evidence  does  not  show  that 
degree  of  leaning  of  the  pole  that  would  support  a  verdict 
based  on  that  condition. 

On  behalf  of  the  city,  counsel  asked  the  court  to  charge  ihe 
jury  before  argument  as  follows: 

*'A  city  has  the  right  to  determine  the  width  of  its  streets 
which  shall  be  devoted  to  lawful  public  uses;  it  may  devote  a 
part  of  the  width  to  sidewalks,  a  part  to  lawns  and  shade  trees, 
a  part  to  necessary  poles  for  public  lighting,  a  part  to  drainage, 
gutters  and  ditches,  and  a  part  to  vehicles  and  street  cai*s.  All 
these  arc  lawful  uses.  If  the  part  design(»d  for  drainage  be 
partially  devoted  to  poles  for  lighting,  this  is  not  an  unlaw- 
ful use  or  a  negligent  act  in  itself,  and  unless  such  poles  so 
overhang  the  part  of  the  street  ordinarily  used  for  travel  or 
so  far  project  into  it  as  to  render  them  dangerous  to  persons 
using  said  streets  for  ordinary  travel,  it  is  not  a  negligent  act 
to  permit  such  poles  to  so  remain  in  the  ditch  or  gutter.'* 

We  think  this  should  have  been  given  whether  the  place  where 
this  pole  was  set  was  distinctly  a  ditch  or  gutter  or  not,  be- 
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caiLse  there  was  evidence  tending  to  show  it  was  not  a  part 
of  the  road  designed  for  the  tracking  of  vehicles,  or  of  the 
graded  portion  which  would  naturally  be  devoted  to  and  used 
for  travel,  but  was  designed  and  used  for  the  carrying  away 
of  the  water  falling  upon  the  street. 

In  view  of  the  fact  that  there  was  evidence  tending  to  show 
that  (and  that  was  a  part  of  the  claim  of  the  city  with  respect 
to  that  part  of  the  road),  we  think  that  should  have  been  given, 
or  that  the  substance  of  that  should  have  been  given  in  some 
form  to  the  jury;  but  we  do  not  find  that  that  was  given  in 
sul)stance  by  the  trial  judge. 

In  the  course  of  its  charge  to  the  jury,  the  court  said  this, 
which  we  think,  so  far  as  it  goes,  is  correct,  though  it  is  not 
complete  in  that  it  does  not  cover  the  point  involved  in  the 
request  just  considered: 

'*In  determining,  therefore,  from  the  evidence  in  this  case, 
whether  or  not  the  pole  referred  to  in  the  petition  was  so  placed 
or  maintained  as  to  be  dangerous  or  a  nuisance,  you  will  con- 
sider the  ordinary'  width  of  vehicles  in  general  use  at  that 
place,  the  width  of  the  street,  the  distance  from  this  pole  to 
the  railroad  track,  the  width  of  the  roadway  left  for  use  by 
travelers  with  vehicleis,  the  condition  and  grade  of  the  street, 
the  location,  size  and  condition  of  the  pole;  whether  it  was 
perpendicular  or  inclined,  and  if  inclined,  how  much;  whether 
it  was  or  was  not  inside  the  traveled  part  of  the  street;  whether 
it  did  or  did  not  interfere  with  the  ordinary  use  of  the  street 
by  travelers  with  ordinaiy  vehicles  known  to  be  in  common  use 
at  the  time,  and  if  so,  to  what  extent;  whether  there  was  or 
was  not  any  curb  at  that  place;  whether  there  was  or  was  not 
any  sidewalk  along  this  street  at  that  place;  whether  the  rail- 
road tracks  were  at  or  above  grade;  whether  the  said  tracks 
were  or  were  not  in  such  condition  as  to  be  reasonably  fit  for 
the  passage  of  vehicles  drawn  by  horses  across  them :  what,  if 
any,  space  existed  in  the  street  to  the  north  of  the  line  of 
poles,  and  whether  the  same  was  or  was  not  reasonably  suitable 
for  horses  with  ordinary  vehicles  to  be  driven  over;  the  distance 
of  that  place  from  the  business  portion  of  the  city,  the  extent 
of  travel  at  that  place;  whether  or  not  there  were  trees  grow- 
ing on  or  along  the  hiirhway  in  that  locality,  their  number, 
if  any,  and  location  and  character— you  will  consider  all  these 
matters  and  all  other  facts  and  circumstances  in  evidence  throw- 
ing light  on  the  question,  and  say  from  them  all,  whether  this 
pole  was  or  was  not  dangerous,  or  a  nuisance. 
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**I  have  said  to  you  in  substance  that  it  was  the  duty  of 
the  city  to  use  ordinary  care  to  see  that  the  company  erecting 
and  maintaining  this  pole  did  not  by  its  negligence  make  this 
street  unsafe  for  travelers  thereon  who  were  themselves  using 
ordinary  care  and  prudence.  The  city  is  held  to  the  use  of 
ordinary  care  in  exercising  a  general  supervisory  duty.  The 
city  is  not  an  insurer  of  the  safe  condition  of  its  streets,  but  it  is 
only  held  to  the  exercise  of  ordinary  care  over  them.  If  the  pole 
was  in  the  street  and  dangerous,  or  a  nuisance,  in  the  manner 
alleged  in  the  petition,  and  under  the  rules  I  give  you,  and  if 
the  horse  was  of  ordinary  gentleness  and  became  frightened 
at  an  electric  car  and  shied  and  got  beyond  the  control  of  the 
driver  and  ran  away  and  the  buggj^  came  in  contact  with  the 
pole  whereby  the  plaintiff  was  injured  as  alleged,  and  if  the 
defendant  through  its  officers  charged  with  the  care  of  its 
streets  had  actual  knowledge  of  such  condition  for  a  reasonably 
sufficient  time  to  have  the  condition  remedied:  or,  if  in  the 
exercise  of  ordinarv  care,  the  citv  .should  have  had  such  knowl- 
edge  for  such  time  and  failed  to  have  the  condition  remedied, 
the  defendant  was  negligent  and  became  liable  for  any  injuries 
to  the  plaintiff,  directly  resulting  therefrom,  provided  the  in- 
jur>'  would  not  have  been  sustained  but  for  such  pole  so  erected. 
If,  howev(*r,  the  pole  was  not  dangerous  nor  a  nuisance,  then 
under  the  circumstances  stated,  the  defendant  would  not  be 
liable." 

We  think  that  should  be  qualified  to  this  extent: 

The  city  is  bound  to  keep  its  streets  in  repair  and  free  from 

nuisance;  but,  as  we  understand  the  law,  it  is  only  bound  to 

keep  them  in  such  condition  as  to  make  them  safe  for  ordinary 

travel;  not  safe  for  extraordinary  emergencies;  it  is  not  boinid 

to  keep  the  streets  so  smooth  and  so  level  and  so  well  paved  as 

that  one  may  speed  his  horses  upon  them;  may  run  races  witJi 

their  horses  upon  the  streets  with  entire  safety;  it  need   not 

have  the  streets  smooth  and  level  and  wide  as  to  make  such  a 

course  safe;  nor  need  they  be  made  so  wide  and  so  smooth  and 

level  and  free  from  ruts  or  obstructions  or  hindrances  that  they 

would  be  safe  for  one  riding  behind  a  runaway  horse  or  a 

horse  bevond  ccmtrol.     It  is  onlv  for  ordinary  travel.     Neither 
*•  •  • 

is  the  city  required  to  make  the  streets  so  wide,  so  smooth  and 
level  and  free  from  nuisance  or  obstructions  that  an  unman- 
ageable horse  or  a  horse  shying  and  leaving  the  roadway  or  the 
track,  refusing  to  be  guided  by  its  master,  could  be  driven 
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thereon  with  safety,  so  that,  if  the  horse  should  shy  and  leave 
its  proper  course  the  road  would  be  safe  for  such  an  emergency. 
We  think  it  should  be  made  safe  for  ordinary  travel,  and  for 
horses  that  are  broken  for  ordinary  travel,  and  that  leaving 
such  a  space  as  was  left  here  between  the  polo  and  the  track, 
or  between  the  pole  and  a  car,  was  as  much  as  could  be  required 
of  the  city  under  the  law. 

A  municipality  may  allow  street  cars  to  be  run  upon  its 
streets,  and  people  who  drive  horses  that  will  shy  at  street 
cars,  where  they  are  left  ample  room  for  safe  and  well -broken 
horses  to  travel,  must  take  the  risk  themselves,  and  they  can 
not  hold  the  city  responsible  for  an  accident  occurring  throuf^rh 
the  shying  of  their  horses  at  street  cars,  where  they  voluntarily 
drive  along  past  them  and  where  they  are  in  operation. 

Mr.  Young:  Supposing  it  is  shown  that  a  horse  is  ordinarily 
gentle  and  not  accustomed  to  shy,  but  for  some  reason  on  some 
special  occasion,  should  shy — a  horse  that  perhaps  was  never 
known  to  shv  before? 

Court:  That  goes  to  the  question  of  contributory  nejjfligence. 
If  a  horse  was  never  known  to  shy  before  and  shied  on  this 
occasion,  it  could  not  be  said  that  the  party  riding  behind 
the  horse  was  guilty  of  contributory  negligence;  but  we  do 
not  place  this  decision  upon  the  ground  of  contributory  negli- 
gence, but  upon  the  theorj'  that  they  city  itself  was  not  guilty  of 
negligence;  that  the  city  itself  was  not  bound  in  the  first  in- 
stance to  make  provision  for  shying  horses;  otherwise  there 
would  be  no  limit  -no  reasonable  limit  —to  the  width  that 
might  be  reciuired  of  the  city;  for  while  some  horses  might 
shy  a  little,  going  out  a  few  feet,  othei-s  might  shy  and  go  out 
a  great  deal  further;  and  for  horses  that  shy  or  act  otherwise  so  as 
to  become  unmanageable  and  not  k(H»p  the  roadway,  there  is 
no  reasonable  limit  of  width  that  could  be  fixed  for  the  street. 
For  the  reasons  expressed,  the  judgmenti  of  the  court  below 
must  be  reversed. 

If  it  were  in  our  power  to  make  a  special  finding  of  fact  we 
would  gladly  do  it  so  that  a  retrial  might  be  avoided :  but  we 
think  the  precise  question  involved  can  not  be  prcsent<^d  to  the 
Supreme  Court  without  a  special  finding  of  fact  by  a  jury,  and 
the  case  will  be  remanded  in  order  that  that  may  be  done. 


166       CIRCUIT  COURT  REPORTS— NEW  SERIES. 


Schippencasse  v.  Church  et  al.  [Vol.  IX.N.  S. 

W.  R,  Pruner,  A,  V,  Andrews  and  J.  B.  McKnight,  for  plaint- 
iff in  error. 

^.  M.  Young,  for  defendant  in  error. 


CONTRACTS  FOR  SALE  OP  REAL  ESTATE. 

[Circuit  Court  of  Knox  County.] 

A.  SciiiPPiCASSE  V.  Paui.ine  Church  et  al. 

Deicided,  October  12,  1906. 

Specific  Performance — Delivery  to  his  Agent  hy  Seller  of  Written 
Agreement  to  Sell  Realty — Implied  Power  of  Agent  to  Accept 
Purchase  Price — Tender — Remedy  at  Law  for  Damages — Not  a 
Bar  to  Enforcement  of  Specific  Performance. 

1.  Where  an  owner  of  real  estate  gives  to  his  agent  a  written  agree- 

ment to  sell  to  be  delivered  by  him  to  a  proposed  purchaser,  the 
law  will  imply  that  the  agent  was  empowered  to  accept  the  pur- 
chase money  from  the  purchaser. 

2.  A   decree   for   specific   performance   will   not  be   denied   to   a   pur- 

chaser because  the  seller  is  possessed  of  sufficient  property  to 
respond  in  the  event  that  a  judgment  for  damages  should  be 
recovered  against  him. 

Bv  The  Court. 

This  is  a  suit  to  enforce  the  specific  performance  of  a  written 
contract  entered  into  by  and  between  the  plaintiff  herein  and  the 
defendants  herein.  The  facts  in  brief  are  that  the  defendants 
herein  si^ed  a  written  contract  aj^rreeing  to  convey  to  the  plaint- 
iff a  certain  lot  situated  in  the  city  of  Mt.  Vernon,  for  a  con- 
sideration price  of  $3,500.  A  check  was  executed  by  the  plaintiff, 
which  was  delivered  to  the  airent  of  the  defendants.  The  testi- 
nionv  is  somev»hat  conflict inc:  whether  this  check  was  executed 
and  delivered  to  this  a^ent  before  the  si<?ning  of  the  agreement, 
or  after  the  same  was  signed,  but  as  we  view  this  case  it  is  some- 
what immaterial.  At  the  tinu^  for  the  payment  of  the  $3,000 
mentioned  in  the  contract,  the  phuntiff  produced  that  sum  of 
money  and  tendered  the  same  to  the  defendants,  but,  taking  the 
testimony  of  the  attorney  for  the  defendants  as  being  the  correct 
statement  of  what  transpired,  it  appears  that  he,  as  such  at- 
tornc'V,  informed  the  i)lair.tifr  that  no  deed  would  be  executed 
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for  the  property,  and  that  he  had  directed  the  defendants  not 
to  talk  about  the  transaction.  Thereupon  the  plaintiff,  through 
his  attorney,  tendered  the  remaining  consideration  in  money, 
$3,000. 

We  think  that  the  plaintiff  herein  is  entitled  to  a  decree 
First.  If  the  defendants  give  to  their  agents  this  written 
contract  to  be  delivered  to  the  plaintiff,  we  think  that  they 
thereby  impliedly  empowered  him  to  accept  the  cash  payment 
specified  therein,  and  he  could  accept  the  check,  which  the  proof 
shows  was  by  him  presented  and  the  cash  obtained  thereon ;  and 
we  think  that  the  rule  of  the  ca.se  is  laid  down  clearly  in  the 
41st  Ohio  State,  page  535,  as  follows: 

'*An  attorney  who  receives  a  promissory  note  from  the  agent 
of  the  owner  for  collection,  may,  in  good  faith,  deliver  the  pro- 
ceeds of  the  collection  to  such  agent  in  piirsuance  to  his  direc- 
tion." 

If,  on  the  other  hand,  the  check  was,  as  claimed  by  the  agent, 
exhibited  to  them  before  signing  the  contract,  and  they  there- 
upon signed  the  contract  with  the  knowledge  that  their  agent 
had  the  check  for  $500,  and  they  then  delivered  the  contract 
so  signed  to  him  to  be  delivered  to  the  plaintiff  herein,  they  are 
concluded  by  this  contract  and  their  conduct,  and  can  not  now 
be  heard  to  say  that  he  had  no  authority  to  accept  said  check. 

Second.  We  think  there  is  some  corroborative  testimony  also 
in  their  statement  to  other  parties  at  or  abour  this  time,  that 
they  had  sold  their  property,  and  it  does  appear  to  us  that  their 
refusal  to  complete  the  contract  was  occasioned  by  some  diflficulty 
which  must  have  arisen  subsequently  to  the  signing  and  delivery 
of  this  contract,  and  not  because  of  any  failure  of  the  plaintiff 
to  make  the  cash  payment.  But  it  is  contended  that  the  tender 
was  not  sufficient  on  the  first  of  November  of  the  three  thousand 
dollars.  As  we  find  in  this  case,  the  plaintiff  and  his  counsel  were 
informed  that  the  defendants  would  not  make  a  deed,  and  that 
the  plaintiff  would  not  get  a  deed  for  the  property.  But,  not- 
withstanding this,  we  think  that  the  plaintiff  fairly  and  in  the 
performance  of  his  contract  did  exhibit,  offer  and  tender  to 
the  defendant  the  full  sum  of  three  thousand  dollars,  in  pay- 
ment of  the  said  three  thousand  dollars,  and  that  the  defendants 
and  their  counsel  refused  to  assist  in  counting  the  same. 
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But  it  is  urged  that  the  defendants  are  possessed  of  suflScient 
property  that  a  judgment  for  any  damages  that  may  have  arisen 
by  reason  of  the  breach  of  this  contract  is  recoverable  against 
them  at  law,  and  our  attention  is  called  to  some  authorities  in 
which  it  is  claimed  that  specific  performance  of  a  contract  will 
not  be  granted  in  case  there  is  a  plain,  adequate  and  complete 
remedy  at  law.  We  call  attention,  however,  of  counsel  to  3 
Page  on  Contracts,  at  Section  627,  which  we  think  states  the 
correct  rule : 

''[Co7iiracts  for  Conveyance  of  Realty.]  Every  contract  of 
realty  is  in  a  way  unique.  No  amount  of  money  will  enable 
one  to  acquire  a  given  tract  for  a  private  purpose  without 
the  consent  of  the  owner  thereof.  It  follows  that  a  contract  to 
convey  realty  is  one,  the  breach  of  which  can  not  be  compensated 
for  adequately  by  money  damages,  and  specific  performance  of 
such  contracts  is,  therefore,  regularly  given  by  equity,  if  the 
other  elements  of  the  contract  are  such  as  to  make  this  remedy 
proper, ' ' 

This  rule  is  so  generally  recognized  by  courts  of  equity  that 
they  uniformly  grant  specific  performance  to  the  seller  of  real 
property  against  the  vendee  on  the  theory  that  where  the  vendee 
has  the  right  to  compel  specific  performance  the  same  right 
should  be  accorded  to  the  vendor,  notwithstanding  his  relief  is 
only  for  so  many  dollars  and  cents,  and  unless  it  was  for  the 
reason  that  courts  of  equity  always  place  parties  to'  a  contract 
upon  'the  same  footing,  there  could  possibly  be  no  theory  or 
reason  advanced  why  the  vendor  of  property  should  be  entitled 
to  specific  release  in  any  case. 

1'herefore,  it  is  the  judgment  of  this  court  that  a  decree  may 
be  entered  h(»rein  in  favor  of  the  plaintiff  decreeing  specific 
performance,  and  in  the  event  of  the  defendants  failing  to 
execute  a  deed  within  ten  days,  that  the  decree  of  this  court  may 
stand  as  and  for  a  conveyance  of  said  property,  and  a  writ 
of  possession  is  awarded.  Judgment  is  also  entered  for  costs 
of  suit  in  favor  of  the  plaintiff  and  against  the  defendants. 
Motion  for  new  trial  is  overruled  and  exceptions.  Ten  days  for 
finding  of  fact,  statutory  time  for  bill  of  exceptions  and  cause 
remapded  for  execution. 

W.  H...Thompson  and  F.  V.  Owe^i,  for  plaintiff  in  error. 

J.  D,  &  D.  F,  Eunng,  for  defendant  in  error. 
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INJUNCTION  AGAINST  ONE  PARTY  TO  A  CONTRACT. 

[Circuit  Court  of  Clermont  County.] 

Howard  Ferris  v.  Board  op  Commissioners  op  Clermont 

County. 

Decided.  February  2,  1907. 

Ro<id8 — Purchase  of  Toll  Roati — By  County  Commissioners  under  97 
0.  L.,  JflJf — Injunction  against  Execution  of  Contract — Description 
of  Road — Termini — Toll-Houses  are  Appurtenances — Right'Of-Way 
for  Traction  Company — Presumption  as  to  Parties. 

1.  For   the   reason   that   one  having  an   interest    in   a  contract   is  a 

necessary  party  to  an  action  to  enjoin  execution  of  the  contract, 
a  general  demurrer  will  not  lie  to  a  petition  averring  that  a  con- 
tract to  which  plaintiff  is  a  party  has  been  enjoined  in  an  action 
to  which  he  was  not  a  party,  and  praying  for  a  vacation  of  the 
decree  of  injunction  and  for  specific  performance. 

2.  The  act  of  April  25,  1904   (97  O.  L..  414),  authorizing  county  com- 

missioners  to  purchase  toll  roads  upon  and  along  which  suburban 
and  interurban  railroads  are  constructed  and  to  maintain  the 
same  as  free  turnpikes,  is  not  unconstitutional  for  lack  of  uni- 
formity of  operation. 

3.  The  authority  granted  by  this  act  is  not  limited  to  the  purchase 

of  toll  roads  having  both  termini  within  the  county;  it  does  not, 
by  authorizing  the  purchase  of  roads  upon  which  traction  com- 
panies have  secured  rights  of  way,  make  possible  such  a  Joint 
ownership  as  is  forbidden  by  the  Constitution;  but  it  does  author- 
ize the  purchase  of  appurtenances  of  the  road  such  as  toll-houses. 

GippEN,  J.;  Jei.ke,  J.,  and  Swing,  J.,  concur. 

The  plaintiff  sets  forth  in  his  petition  a  contract  with  tho  com- 
missioners of  Clermont  county  for  the  sale  of  that  portion  of  the 
Ohio  turnpike  within  Clermont  county,  pursuant  to  an  act  of  the 
Legislature  passed  April  25,  1904,  (97  O.L.,  414),  and  the  ap- 
proval of  a  bond  securing  the  payment  of  twenty  per  cent,  of 
the  purchase  price  of  $28,750 ;  that  thereafter  the  court  of  com- 
raon  pleas,  upon  application  of  the  prosecuting'  attorney,  enjoined 
the  county  commissioners  from  * 'taking  any  further  action  what- 
soever with  a  view  of  executing  the  contract,"  upon  the  ground 
that  the  same  was  in  contravention  of  the  law.s  of  Ohio.     The 
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prayer  of  the  petition  is  for  a  vacation  of  the  decree  of  injunction 
and  for  affirmative  relief  in  the  nature  of  specific  performance. 

This  action  is  not  brought  under  favor  of  Section  5354,  R.  S., 
to  vacate  a  judj^ment,  but  is  an  original  action  for  equitable 
relief  and  therefore  appealable. 

The  real  controversy  arises  upon  a  general  demurrer  to  the 
petition.  The  first  contention  is  that  the  plaintiff  was  not 
a  necessary  party  to  the  injunction  suit,  and  therefore  can  not 
attack  the  decree  in  this  action.  It  must  be  conceded  that  he  is 
not  concluded  or  bound  by  the  decree,  and  yet  if  it  remains  in 
full  force  against  the  commisioners,  he  is  powerless  to  obtain  any 
relief  under  the  contract  which  the  court  has  held  to  be  in 
contravention  of  the  laws  of  the  state.  The  contract,  although 
executory,  was  nevertheless  complete  and  binding  upon  both 
parties  until  rescinded  or  lawfully  set  aside.  With  such  existing 
mutual  rights,  it  would  be  inequitable  to  determine  the  rights  of 
both  by  an  action  against  one  only.  It  would  not  only  deprive 
him  of  his  day  in  court,  but  would  open  wide  the  door  to  fraud 
and  collusion.  We  are  of  the  opinion  that  the  present  plaintiff 
was  a  necessary  party  to  the  injunction  suit,  and  not  being  made 
such  can,  in  this  action,  attack  the  decree  so  far  as  it  affects  his 
interest  in  ithe  contract;  and  besides  it  is  his  only  remedy,  as  he 
could  not  maintain  an  action  for  damage^s  for  breach  of  a  contract 
w'hich  the  same  court  has  declared  illegal.  It  was  unnecessary 
for  the  plaintiff  to  aver  that  he  himself  was  not  a  party  to  the 
injunction  suit.  He  does  aver  that  the  action  was  commenced  by 
the  prosecuting  attorney  against  the  board  of  county  commis- 
sioners, and  that  a  decree  was  entered  restraining  it  from  doing 
the  act  complained  of;  whence  the  presumption  that  no  other 
person  was  a  party  to  the  suit.  The  previsions  of  Section  28346 
and  Section  851,  Revised  Statutes,  do  not  apply  to  the  act  under 
which  the  contract  was  made  {Cincmnaii  v.  Holmes,  Admin- 
istrator, 56  0.  S.,  104). 

The  construction  of  the  act  which  limits  any  purchase  there- 
under to  such  roads  only  as  have  both  termini  within  the  county 
is  strained  and  unsound. 

The  description  of  the  turnpike  sold,  although  not  by  metes 
and  bounds,  is  sufficient  to  identify  the  property,  and  will  there- 
fore support  an  action  for  specific  f)f'rfonnnncL\ 
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The  objection  that  the  act  does  not  authorize  the  purchase  of 
toll-houses  is?  not  sound,  as  they  are  appurtenances  of  all  such 
roads,  and  as  much  a  part  of  the  roads  as  the  bridges  and  other 
appurtenances. 

It  is  contended  that  the  county  commissioners  can  not  lawfully 
purchase  a  turnpike  subject  to  a  right  of  way  ^heretofore  granted 
to  a  traction  company,  and  reliance  is  had  upon  the  case  of  Al*er 
V,  Cincinnati,  56  0.  S.,  47,  but  in  that  case  the  act  of  April  24, 
1896  (92  0.  L.,  606),  was,  except  Si'Ction  8  thereof,  held  to  be  a 
valid  statute,  and  yet  under  Section  6  the  commissioners  of  water 
works  were  authorized  to  *' appropriate  any  land,  turnpike,  high- 
way or  franchise  of  any  description,  or  any  easc»ment  or  intercut 
in  any  of  the  same.*^ 

In  this  case  the  county  commissioners  purchased  the  entire 
turnpike,  subject  to  the  right  of  way  of  the  traction  company. 
This  is  not  a  part  ownership,  such  as  would  bring  it  within  the 
inhibition  of  Section  6  of  Article  VIII  of  the  Constitution. 

Nor  do  we  think  that  the  act  under  consideration  contravenes 
Section  26  of  Article  II  of  the  Constitution.  {State,  ex  rel,  v. 
Turnpike  Co,,  37  0.  S.,  481 ;  Eail'way  v.  Horstman,  72  0.  S.,  93). 

We  have  examined  the  other  objections  to  the  petition,  and 
finding  none  of  sufficient  force  to  warrant  us  in  sustaining  a  gen- 
eral demurrer,  the  sam.e  will  be  overruled. 

Kufiis  B.  Smith,  Ellis  G.  Kinkead  and  Frazier  &"  Hicks,  for  the 
plaintiff. 

Davidson,  Hulick  cO  Nichols,  for  Clermont  County. 
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CONTRACT  FOR.  SALE  OP  REAL  ESTATE  EXECUTED 

BY  BROKEK. 

[Circuit  Court  of  Cuyahoga  County.] 
Charles  Ettinger  v.  Albert  J.  WEAT^BRHEAD. 

Decided.  November  12,  190G. 

Real  Estate — SiUe  of,   Through  Broker — Implied  Ratification  of  Con- 
tract by  Principal — Agency. 

1.  A  real  estate  broker,  authorized  to  sell,  has  no  implied  authority 

to  execute  a  contract  of  sale  binding  upon  his  principal. 

2.  Whether  such   unauthorized  contract  was  ratified  by  the  conduct 

of  the  principal  under  the  circumstances  of  this  case  was  a  ques- 
tion for  the  jury. 

Winch,  J.;  Marvin,  J.,  and  Henry,  J.,  concur. 

Error  to  the  Court  of  Common  Pleas. 

This  was  an  action  to  recover  damages  for  breach  of  a  con- 
tract to  convey  lands. 

It  appears  that  the  defendant  directed  a  real  estate  broker 
to  sell  said  lands,  and  the  broker,  having  found  the  plaintiff  as 
a  purchaser,  entered  into  a  written  contract  with  the  plaintiff 
for  the  conveyance  of  said  lands  to  him,  si)ecifying  the  terms 
and  agreeing  that  deed  should  be  delivered  within  eight  days. 
This  contract  the  broker  signed  in  behalf  of  the  defendant  and 
at  once  delivered  a  copy  thereof  to  the  defendant,  retaining 
fifty  dollars  which  the  purchaser  paid  when  the  contract  was 
executed. 

At  the  close  of  plaintiff's  evidence  the  trial  judge  directed 
a  verdict  for  the  defendant,  holding  that  a  real  estate  agent 
authorized  to  sell  has  no  authority  to  exwute  a  eontraxit  of 
sale  binding  upon  his  priiiei])^].  That  such  is  the  law  is 
abundantly  established,  both  upon  principle  and  authority.  18 
Barb.,  60:  21  Barb.,  145;  40  Cal.,  240;  25  Pac.  Rep.,  471;  92  N. 
W.  Rep.,  453;  24  S.  E.  Rep.,  258. 

In  this  case,  however,  the  plaintiff  introduced  evidence  tend- 
ing to  prove  that  the  defendant  ratified  tlio  contract  the  broker 
had  Dfiade  for  him.     He  took  no  prompt  st<«ps  to  repudiak^  the 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       178 


1907.]  Hamilton  County. 


contract;  he  failed  to  disavow  the  agent's  authority  and  never 
directed  the  agent  to  pay  back  the  purchaser's  fifty  dollars 
which  had  been  paid  doAvn  to  bind  the  bargain,  nor  did  he  ever 
himself  offer  to  refund  said  fifty  dollars  to  the  purchaser. 

Whether,  under  all  the  circumstances,  this  unauthorized  act 
of  the  agent  was  ratified  by  his  principal,  should  have  been 
submitted  to  the  jury. 

It  was  also  error  to  exclude  from  evidence  the  written  con- 
tract signed  by  the  agent. 

For  the  two  errors  mentioned  the  judgment  is  reversed  and 
the  cause  remanded  for  a  new  trial. 

Foran,  McTighe,  Pearson  d"  M.,  for  plaintiff  in  error. 

Kline,  Tclles  &  Qoff,  for  defendant  in  error. 


INJURY  TO  PASSENGER  IN  STEPPING  PROM  A  TRUCK. 

[Circuit  Court  of  Hamilton  County.] 

Neijje   McKee  v.   The   Cincinnati   Traction   Company. 

Decided,  February  2,  1907. 

Negligence — Of  a  Passenger  in  Stepping  from  a  Truck — Failure  to  Look 
Before  Stepping — Not  Contributory  Negligence  as  a  Matter  of  Law 
— Question  of  Negligence  Must  be  Determined  from  the  Circum- 
stances. 

The  apparent  invitation  to  a  passenger,  by  the  partial  opening  of  the 
gates  of  the  truck  upon  which  she  was  riding,  to  step  from  the 
truck  to  a  platform,  did  not  excuse  her  fiom  looking  where  she 
stepped,  when  a  glance  would  have  revealed  that  there  was  a  space 
between  the  truck  and  the  platform. 

GiPFEN,  J.,  affirming  the  jiul^ment ;  Jelke,  P.  J.,  and  Swing, 
J.,  concur  in  reversing  the  judgment. 

While  the  opinion  announced  in  this  case  at  a  former  hearing 

■ 

and  reported  in  6  C.  C. — N.  S.,  426,  may  possibly  be  construe;! 
as  holding  that  the  failure  of  the  plaintiff  to  look  down  and 
observe  where  she  was  stepping,  was,  under  any  circumstances 
of  the  case,  as  matter  of  law  contributory  negligence;  yet  it 
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is  manifest  that  the  court  did  not  intend  to  so  hold,  else  it  would 
have  rendered  judpfment  for  the  defendant  instead  of  remand- 
ing the  ease  for  a  new  trial,  as  the  fact  itself  was  undisputcii. 
There  were  in  that  case,  as  there  are  in  most  eases  of  the  kind, 
circumstances  to  be  considered  in  determining  whether  the 
plaintiff  was  excused  for  failure  to  observe  where  she  was  step- 
ping. We  weighed  the  evidence  as  shown  by  the  record  and 
found  no  fact  of  sufficient  weight  to  afford  a  good  excuse,  al- 
though different  minds  might  reasonably  arrive  at  a  different 
conclusion,  as  did  one  of  the  judges  who  sat  in  the  case. 

The  record  now  before  us  was  made  upon  an  amended  peti- 
tion in  which  the  negligence  is  charged  as  follows: 

'*  Plaintiff  avers  that  the  defendant,  by  its  agents  and  ser- 
vants carelessly,  unskill fully  and  improperly  managed  and  con- 
trolled said  truck  and  said  incline  railway,  by  opening  the  gates 
on  said  truck,  upon  which  plaintiff  was  a  pas.senger,  for  the 
egress  of  passengers,  before  said  truck  had  been  securely  fast- 
ened to  said  stationary  platform,  and  by  carelessly  moving  said 
truck  and  attempting  to  fiusten  the  same  to  said  platform  after 
said  gates  had  been  negligently  opened  as  aforesaid,  and  while 
plaintiff  upon  invitation  of  defendant  was  passing  from  said 
truck  to  said  stationary  platform — because  of  which,  and  without 
fault  on  her  part,  plaintiff's  left  foot  was  pressed  between  said 
truck  and  said  stationary  platform." 

It  is  difficult  to  determine  from  this  petition  or  the  evi- 
dence whether  the  truck  momentarily  cea.sed  moving  and  then, 
after  the  gates  were  opened,  started  up  again,  or  continued  to 
move  without  interruption  from  the  time  it  left  the  base  of 
the  incline  until  it  bumped  against  the  platform  at  the  top 
and  caught  the  plaintiff's  foot.  Were  it  not  for  the  testimony 
of  Mary  Brinkmeyer  at  page  51  of  the  bill  of  exceptions,  which 
itself  is  by  no  means  clear,  we  would  conclude  that  the  truck 
never  ceased  moving  up  until  the  accident  occurred.  In  that 
case  the  plaintiff  herself  must  have  been  conscious  of  the  con- 
tinued upward  movement  of  the  truck,  of  the  space  between 
the  truck  and  the  platform,  and  of  the  danger  in  attempting 
to  pass  out  without  looking  down  or  observing  where  she  was 
stepping  and  hence  was  required  to  I(K)k,  or  offer  some  reason- 
able excuse  for  not  looking. 
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But  leaving  that  out  of  consideration  the  question  is  fairly 
presented  by  undisputed  evidence,  whether  the  fact  that  the 
fixates  were  partly  opened  by  the  attendant,  to-wit,  about  two 
feet,  justified  the  plaintiff  in  assuming?  that  the  truck  was  se- 
curely fastened  to  the  platform,  and  in  walking  off  without 
locking  down,  there  being  nothing  to  prevent  her  from  so  look- 
ing and  seeing  the  space  between  the  truck  and  the  platform 
and  thereby  avoiding  injury. 

It  will  be  observed  that  Xh^  gates  were  only  partly  opened 
and  although  there  was  room  for  the  plaintiff  to  walk  out, 
there  was  no  complete?  invitation  to  do  so.  If  she  had  actually 
el  sed  her  eyes,  and  then,  relying  on  the  fact  that  the  gater. 
were  partly  opened,  attempted  to  walk  out,  the  danger  of  having 
her  foot  crushed  would  have  been  no  greater,  and  her  negli- 
gence would  have  been  no  more  contributory,  yet  no  one  would 
claim  that  under  such  circumstances  she  would  be  free  from 
blame. 

It  is  claimed  that  this  cas?  sh  uld  be  governed  by  the.  ca55e 
of  Chamber  of  Commerce  v.  Klussman,  2  C.  C. — N.  S.,  83,  and 
the  case  of  Briucr  v.  Frank,  3  N.  P.— N.  S.,  581,  both  boing 
affirmed  without  report  by  the  Supreme  Court.  In  the  former 
case  the  third  proposition  of  the  syllabus  is  as  follow\s: 

"One  who  has  a  right  to  ride  on  an  elevator  is  not  required 
to  make  a  full  and  attentive  observation  before  attempting 
to  enter  the  cab,  but  if  he  finds  the  door  of  the  shaft  open  he  is 
at  liberty  to  assume  the  presence  of  the  cab,  and  to  rely  to  some 
extent  at  lea»st  upon  its  being  there;  and  cne  in  that  situation 
is  entitled*  to  the  benefit  of  the  rule  applying  to  a  passenger 
on  an  elevator.'' 

This  did  not  relieve  the  plaintiff  in  that  case  of  all  cai^e  in 
the  premis?s,  but  holds  only  that,  from  the  fact  that  the  ele- 
vator door  wa»s  open  he  was  justified  in  assuming  the  presence 
of  the  cab,  and  in  relying  to  some  extent  at  least  upon  its 
presence. 

In  the  case  before  us  the  reliance  was  absolute  and  unquali- 
fied, not  because  she  saw  the  situation  of  the  truck,  but  because 
the  gates  were  partly  opened  by  the  attendant. 

In  the  case  of  Frank  v.  Breuer,  the  chief  contention  arose 
on  a  special  instruction  given  by  the  court  to  the  jury,  to-wit: 
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**lf  you  find  from  the  evidence  that  at  the  time  the  plaintiff 
approached  the  door  leadinp:  to  the  elevator  shaft  the  door  was 
wide  open,  the  plaintiff  was  not  obligfed  in  law  to  stop,  look  and 
make  a  special  examination  to  find  out  if  the  elevator  cab  was 
there.  And  if,  under  such  circumstances,  he  stepped  into  the 
open  shaft  without  first  stopping  to  look  and  make  a  special 
examination,  that  fact  alone  would  not  in  law  constitute  con- 
tributory negligence  such  as  would. bar  the  plaintiff  from  re- 
covering in  this  ca.se.'' 

It  may  well  be  that  the  plaintiff  in  that  case  was  not  obliged 
in  law  to  stop,  look  and  make  a  special  examination,  nor  to 
stop  for  the  purpose  of  looking  and  making  a  special  examina- 
tioUj  and  yet  be  required  to  look,  hence  the  instruction  was  not 
erroneous. 

In  this  case  it  was  unnecessary  for  the  plaintiff  to  stop, 
listen,  specially  examine  the  truck,  or  change  her  position,  and 
the  only  requirement  necessary  to  avoid  injury  was  to  look 
l)efore  stepping.  The  source  of  danger  was  plainly  visible, 
although  not  actually  known,  and  hence  brings  the  caso  within 
the  rule  stated  in  Village  of  Conneaut  v.  Naef,  54  0.  S.,  529. 
There  was  no  error  in  directing  a  verdict  for  the  defendant. 


Jelke,  J. 

I  dissent  from  the  views  expressed  by  Judge  Giffen  and  am 
of  the  opinion  that  the  question  should  have  been  submitted 
to  the  jury,  whether  or  not  the  opening  was  in  the  circuni.stances 
so  obvious  that  Nellie  McKee  in  the  ordinary  exercise  of  her 
faculties  could  have  known  of  the  same. 

D.  D.  Woodmaiisee,  for  plaintiff  in  error. 

Kiltred-ge  ct*  Wilhy,  contra. 
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CHARGING  MFPERXNT  CIUM£S  IN  THE  CONJUNCTIVE. 

(Circuit  Court  of  Wood  County.] 

James  Limbesi  v.  The  State  of  Ohio. 

Decided,  April  29,  1905. 

Criminal  Law — Indictment  for  Shooting  with  Intent  to  Kill,  Wound  or 
Maim — Charging  in  the  Conjunctive — Duplicity. 

An  indictment,  drawn  under  Section  2820,  charging  the  accused  with 
intent  to  wound,  maim  and  kill,  is  not  bad  for  duplicity  because 
these  offenses  are  charged  in  one  count  and  in  the  conjunctive. 

Parker,  J.  (orally) ;  Haynes,  J.,  concurs;  Hull,  J.,  not  sit- 
ting. 

The  plaintiff  in  error,  James  Limber,  was  indicted  under 
Section  6820,  of  the  Revised  Statutes,  and  was  charged  in  the 
indictment  that  on  the  23d  day  of  September,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  four,  with  force  of  arms 
in  said  county  of  Wood  and  state  of  Ohio,  w^ith  a  certain  pistol 
then  and  there  loaded  with  gunpowder  and  one  leaden  ball, 
which  said  pistol,  he,  the  said  James  Limber,  in  his  hand  then 
and  there  had  and  held,  one  Abram  E.  Freeman,  did  unlaw- 
fully, maliciously  and  purposely  shoot,  with  intent  then  and 
there  and  thereby  him,  the  said  Abram  E.  Freeman,  to  w'ound, 
maim  and  kill,  contrary  to  the  form  of  the  statute,  etc. 

A  motion  to  quash  on  account  of  duplicity  was  filed,  and  over- 
ruled, and  exception  taken  to  this  ruling.  The  case  then  went 
to  trial  and  resulted  in  the  conviction  of  the  plaintiff  in  error, 
and  it  is  said  that  the  error  which  the  court  committed  in  over- 
ruling this  motion  to  quash  was  repeated  in  the  charge,  and 
that  it  was  not  in  any  way  cured  by  the  verdict,  since  the  ver- 
dict is  general  in  form.  It  is  said  that  the  duplicity  consists  in 
charging  that  the  plaintiff  in  error  was  guilty  of  the  crime  of 
shooting  with  intent  to  wound,  and  with  the  additional  crime 
of  shooting  with  intent  to  maim,  and  with  the  further  crime  of 
shooting  with  intent  to  kill.     The  statute  reads: 
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**  Whoever  shoots,  stabs,  cuts,  or  shoots  at,  another  person, 
with  intent  to  kill,  wound  or  maim  such  person,  shall  be  impris- 
oned in  the  penitentiary  not  more  than  twenty  years  nor  less 
than  one  year.*' 

It  will  be  observed  that  while  the  statute  recites  what  the 
plaintiff  in  error  claims  are  different  crimes,  the  matter  of 
wounding,  maiming,  or  killing  in  the  disjunctive,  the  indict- 
ment charges  him  in  the  conjunctive,  that  the  said  James  Lim- 
ber did  this  thing  with  intent  to  wound  and  kill,  and  the  court, 
in  charging  the  jury,  said  to  them: 

*'The  defendant  must  have  maliciously  shot  Abram  E.  Free- 
man as  charged  in  the  indictment,  and  the  shooting  must  have 
been  done  with  the  intent  either  to  maim,  wound  or  kill  the  said 
Abram  E.  Freeman.'' 

It  is  contended  on  behalf  of  the  state  that  these  are  not  three 
distinct  offenses;  that  these  are  different  forms  of  stating  the 
same  offense  and  describing  it;  that  these  are  different  ways  in 
which  or  means  by  which  the  same  offense  may  be  committed, 
and  it  is  along  that  line  of  difference  that  the  discussion  has 
run,  and  counsel,  in  the  course  of  their  argument,  have  cited  a 
large  number  of  authorities.  I  can  not  take  time  to  call  par- 
ticular attention  to  a  great  many  of  them  or  to  undertake  to 
discuss  or  review  them  at  length.  I  will  call  attention  to  a  few 
of  the  later  authorities,  especially  in  Ohio,  that  seem  to  us  to 
bear  directly  upon  the  question. 

One  of  the  cases  cited  is  Hale  v.  State,  58  0.  S.,  676.  Hale 
was  indicted  for  practicing  medicine  without  having  complied 
with  the  act  to  regulate  the  practice  of  medicine  in  the  state  of 
Ohio.  The  indictment  charges  that  he  did  knowingly,  willfully 
and  unlawfully  practice  medicine  in  the  state  of  Ohio,  without 
having  first  complied  with  the  provisions  of  the  act  of  the  Gen- 
eral Assembly  of  the  state  of  Ohio,  entitled  **An  act  to  regu- 
late the  practice  of  medicine  in  the  state  of  Ohio,'*  passed  Feb- 
ruary 27,  1896,  in  this,  that  at  the  time  and  place  aforesaid  he, 
the  said  William  F.  Hale,  did,  for  a  fee,  to-wit,  the  sum  of  thirty-, 
five  cents,  prescribe,  direct  and  recommend  for  the  use  of  one 
C.  B.  McClelland,  a  certain  drug,  medicine  and  agency,  to-wit. 
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a  certain  drug,  medicine  and  agency  put  up  in  a  tablet 
form  as  aforesaid  and  encased  in  a  certain  paper  box, 
upon  the  outside  of  which  said  paper  box  then  and  there 
containing  said  medicine  put  up  in  tablet  form  as  aforesaid,  he, 
the  said  William  F.  Hale,  then  and  there  wrote  and  signed  his 
name  to  a  certain  prescription  and  direction,  and  he,  the  said 
William  F.  Hale,  then  and  there  annexed  and  appended  the 
letters  M.  D.  to  his  said  name  so  written  under  and  signed  to 
said  prescription  and  direction,  as  aforesaid,  etc.  That  is  the 
substance  of  the  charge.  The  statute  involved  provides  that  any 
person  shall  be  regarded  as  practicing  medicine  or  surgery 
within  the  meaning  of  the  act,  who  shall  append  the  letters  M.  D. 
or  M.  B.  to  his  name,  or  for  a  fee  prescribe,  direct,  or  recom- 
mend for  the  use  of  any  person,  any  drug  or  medicine,  or  other 
agency  for  the  treatment,  cure  or  relief  of  any  wound,  fracture 
or  bodily  injury,  infirmity  or  disease.  The  point  sought  to  be 
made  against  this  indictment  was  that  it  was  bad  for  duplicity 
because  it  charged  that  he  did  both  of  those  things  described  in 
tne  statute,  viz.,  prescribed  a  prescription  and  signed  his  name, 
appending  the  letters  M.  D.  thereto,  and  that  he  did  also  pre- 
scribe a  certain  drug  and  received  a  fee  for  it.  The  court  held 
\c  was  not  duplicity  in  this  case,  and,  beginning  at  the  bottom  of 
page  679,  this  is  said  by  Judge  Williams : 

**It  appears  to  be  a  well  settled  rule  of  criminal  pleading 
that,  when  an  offense  against  a  criminal  statute  may,  in  the  same 
transaction,  be  committed  in  one  or  more  several  ways,  as  there- 
in provided,  the  indictment  may  in  a  single  count,  charge  its 
commission  in  any  or  all  the  ways  specified  in  the  statute,  if  they 
are  not  repugnant;  and  proof  of  any  one  of  them  will  sustain 
the  indictment.  This  rule  is  more  fully  stated  in  Bishop's  New 
Criminal  Procedure,  Vol.  1,  Section  436,  as  follows:  *A  statute 
often  makes  punishable  the  doing  of  one  thing,  or  iinother, 
sometimes  specifying  a  considerable  number  of  things.'  Then, 
by  proper  and  ordinary  construction,  a  person  who,  in  one  trans- 
action does  all,  violates  the  statute  but  once,  and  incurs  only  one 
penalty.  Yet  he  violates  it  equally  by  doing  one  of  the  things. 
Therefore,  an  indictment  on  such  a  statute  may  alle^^e  in  a  single 
count,  that  the  defendant  did  many  of  the  forbidden  things 
as  the  pleader  chooses,  employing  the  conjunction  ^ancV  where 
the  statute  has  'or,'  and  it  will  not  be  double,  and  it  will  be 
established  at  the  trial  by  proof  of  any  one  of  them." 
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Counsel  for  plaintiff  in  error  attempts  to  distinguish  that  case 
from  the  one  at  bar  in  this  way:  He  says  that  the  thing  for- 
oidden  by  that  statute  was  unlawfully  practicing  medicine, 
prescribing  medicine,  etc.,  and  that  might  be  done  in  one  or  more 
or  several  ways;  either  by  writing  a  prescription  and  signing 
his  name  with  M.  D.  appended,  or  by  giving  a  drug  or  prescrib- 
ing it  and  accepting  a  fee  for  it,  and  some  other  ways,  but  in 
these  two  ways  at  least,  and  that  the  crime  charged  may  be  com- 
mitted by  all  of  the  other  means  indicated  by  the  statute ;  that 
any  one  of  the  several  crimes  included  in  this  statute  might  be 
committed  in  any  one  or  more  of  the  several  ways  prescribed; 
that  the  several  crimes  are  distinquished  by  the  several  ways 
pointed  out  in  the  statute;  that  it  is  a  crime  to  do  the  certain 
things  pointed  out  in  the  statute ;  that  it  is  one  crime  to  do  the 
several  things  mentioned  in  the  statute  with  intent  to  kill ;  that 
it  is  another  crime  to  do  any  one  or  more  of  those  several  things 
with  the  intent  to  wound,  and  it  is  another  crime  to  do  one  or 
more  of  those  things  with  intent  to  maim  a  person ;  that  it  would 
be  permissible  to  charge  that  one  had  maliciously  shot,  and 
stabbed  and  cut,  and  shot  at  another  person  with  intent  to  kill, 
or  that  one  did  one  or  more  or  all  of  those  several  things  with 
intent  to  wound,  or  that  one  did  one  or  more  or  all  of  those  sev- 
eral things  with  intent  to  maim,  but  that  it  is  not  permissible 
and  it  is  duplicity  to  charge  that  one  did  one  or  more  or  all  of 
said  several  things  with  intent  to  both  kill  and  wound  and  maim ; 
that  those  several  acts  of  shooting,  stabbing,  etc.,  are  means  by 
which  the  act  may  be  perpetrated ;  that  the  act  to  be  perpetrated 
of  which  the  crime  consists  in  part  is  distinguished  by  the  in- 
tent. As  I  have  said  before,  you  can  kill  in  one  case,  you  can 
wound  in  one  case,  and  maim  m  one  case.  It  will  be  observed 
that  all  of  counsel 's  contention  is  based  upon  the  definition  which 
he  gives.  He  analyzes  the  statute  so  as  to  define  these  separate 
offenses,  but  the  whole  matter  made  punishable  under  this  stat- 
ute is  described  in  one  section  and  one  sentence,  and  we  do  not 
find  authority  for  the  definition  and  division  counsel  has  been 
pleased  to  make  here.  We  think  the  statute  is  meant  to  reach  one 
class  of  acts  and  the  performance  of  any  one  of  those  acts  with 
any  of  these  intents  is  the  single  crime  that  the  statute  means  to 
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define  and  reach.  That  is  to  say,  that  the  statute  defines  it  in 
the  sense  that  it  indicates  the  elements  of  it;  it  does  not  define 
it  as  we  generally  understand  the  term  definition — as  definitions 
are  usually  drawn  up  by  the  text-writers  and  sometimes  by  the 
courts.  If  we  were  to  make  a  comprehensive  definition  here 
of  the  nature,  the  character  of  the  offense  that  the  statute  under- 
takes to  prohibit  and  for  the  violation  of  which  it  prescribes  the 
penalty,  we  would  say  it  would  be  something  like  this:  That  it  is 
the  infliction  of  certain  injuries  upon  the  person,  *'or  in  case  of 
shooting,"  an  attempt  to  do  so  by  shooting  at  with  intent  to 
either  kill  or  wound  or  maim.  They  are  not  different  de- 
grees, for  the  Supreme  Court  has  said  they  are  not,  so  that  ac- 
cording to  our  view  of  the  matter,  if  any  one  would  do  all  of  the 
acts  described  here  in  all  the  ways  pointed  out  with  all  of  the 
intent  indicated  in  a  single  transaction,  he  would  commit  but 
one  crime,  and  they  are  not  repugnant,  they  are  not  inconsistent. 
It  is  possible  they  might  be  all  done  by  one  person  in  one  trans- 
action. Of  course  it  would  involve  a  good  deal  of  activity  on 
the  party.  He  might  be  regarded  in  the  light  of  one  running 
amuck ;  he  would  certainly  be  a  dangerous  citizen  who  would  at- 
tempt all  these  things,  and  that  is  the  way  we  must  view  this 
matter.  In  other  words,  it  would  be  possible  for  one,  in  the  same 
transaction,  having  the  weapons  on  hand,  to  shoot,  stab,  and  to 
cut  and  shoot  at  another  person,  and  to  do  it  in  the  course  of  that 
transaction  with  the  intent  to  kill  the  person,  or,  beginning  at 
the  other  end,  with  the  intent  to  maim  the  person,  and  with  the 
intent  to  wound  the  person,  and,  as  his  anger  and  maliciousness 
grew  upon  him,  with  intent  to  kill  the  person,  and  it  does  not 
appear  to  us  that  an  indictment  would  be  bad  that  would 
charge  that  one  in  an  affray  or  in  an  angry  transaction,  did  all 
of  those  things  with  all  of  those  intents. 

Now,  as  I  have  said,  a  great  many  authorities  have  been  cited, 
and  we  can  not  take  time  to  discuss  them.  I  call  attention  to 
them,  however,  so  that  the  stenographer  may  preserve  them. 
They  are:  32  Atl.  Rep.,  787,  a  Maine  case;  58  0.  S.,  676;  22 
Ala.,  9,  found  in  58  Am.  Dec,  234;  2  Va.  Cas.,  231.  A  great 
many  cases  will  be  found  in  the  27th  Century  Digest,  at  page 
668,  beginning  with  Section  351;  30  0.  S.,  495,  and  especially 
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406 ;  39  0.  S.,  37 ;  11  Cir.  Dec,  446-450 ;  12  0.  S.,  146 ;  107  Ind., 
156  (  X.  E.  Rep.,  372)  ;  148  Ind.,  221  (X.  E.  Rep.,  47) ;  108  Cal., 
440  (41  Pae.  Rep.,  480);  162  U.  S.,  625;  34  O.  S.,  79-81;  76 
Mo.,  56;  3  N.  Dak.,  523  (58  X.  W.  Rep.,  27) ;  2  0.  S.,  563;  18 
O.  S.,  221;  49  O.  S.,  228;  39  O.  S.,  123;  3  0.  S.,  363;  39  0.  S., 
660. 

The  case  in  30  O.  S.,  405,  Ohio  v.  0 'Connor ,  was  a  prosecution 
under  the  liquor  laws,  and  this  was  said  in  the  syllabus : 

'* Under  the  act  'to  provide  against  the  evils  resulting  from 
the  sale  of  intoxicating  liquors  in  the  state  of  Ohio'  (2  S.  &  C, 
1431),  a  count  in  an  indictment  charging  that  the  defendant 
unlawfully,  etc.,  sold  intoxicating  liquors  to  one  *  being  then  and 
there  intoxicated  and  in  the  habit  of  getting  intoxicated,'  de- 
fendant knowing,  etc.,  is  not  bad  for  duplicity." 

It  will  be  remembered  that  the  statute  provided  that  it  would 
be  unlawful  to  sell  to  one  intoxicated,  or  in  the  habit  of  getting 
intoxicated,  and  Judge  Wright,  in  discussing  the  matter,  on 
page  406,  says: 

**It  appears  to  have  been  claimed  in  the  court  below  that  sell- 
ing liquor  to  a  person  intoxicated  was  one  offense,  and  that  the 
same  sale  to  that  person,  he  being  a  person  in  the  habit  of  get- 
ting intoxicated,  was  another,  and  that  by  joining  the  two  in  a 
single  count,  two  separate  and  distinct  crimes  were  charged. 
We  can  not  so  regard  it.  The  offense  is  but  a  single  one.  There 
is  but  one  sale  of  liquor  and  but  one  person  to  whom  it  is  sold. 
The  fact  that  such  person  represents  two  characters,  under  the 
statute,  does  not  make  the  offense  double.  The  indictment  may 
be  sustained  by  proving,  either  that  the  liquor  was  sold  to  one 
intoxicated,  or  by  proving  that  it  was  sold  to  one  in  the  habit 
of  getting  intoxicated,  or  by  proving  both  of  these  elements. 

**  Manifestly,  if  there  are  two  distinct  and  separate  offenses,  a 
defendant  might  be  convicted  on  proof  of  selling  to  one  intox- 
icated. Then  he  might  be  convicted  of  selling,  at  the  same  time, 
to  the  same  person,  because  that  person  was  in  the  habit  of  get- 
ting intoxicated.  Thus  would  result  two  convictions  for  pre- 
cisely the  same  unlawful  act.'' 

Further  down  he  quotes  from  Bishop  on  Statutory  Crimes; 
Sec.  383 : 

**If  an  indictment  is  to  be  drawn  on  a  statute  in  alternative 
clauses,  the  pleader,  as  a  general  rule,  may  elect  to  charge  no 
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more  than  constitutes  an  offense  within  one  clause,  or  he  may  pro- 
ceed upon  two  clauses,  or  three,  or  all,  as  he  deems  best,  and 
all  in  a  single  count;  employing  the  conjunctive  *and/  when 
the  statute  has  the  disjunctive  *or/  See  also,  Sees.  521-759; 
State  V.  Batso^i,  31  Miss.,  343;  1  Bishop  Criminal  Proceedings, 
Sec.  436,  and  Note  3 ;  1  Wharton  Criminal  Law,  Sec.  390. 

**Our  statute  as  to  counterfeiting  is:  *If  any  person  shall  falsa- 
ly  make,  alter,  forge,  or  counterfeit. '  An  indictment  alleging  ths 
uttering  of  a  'false,  forged  and  counterfeited  bank  note'  is 
held  to  be  good.  Mackey  v.  State,  3  Ohio  St.,  363;  Stoughton  & 
Hudson's  case,  2  Ohio  St.,  563." 


In  the  case  at  bar,  manifestly,  if  it  were  established  that 
one  had  shot  at,  or  stabbed,  or  cut  within  the  course  of  the 
transaction,  with  intent  to  maim  or  wound,  and  with  the  further 
intent  made  manifest  probably  later  in  the  transaction  that  he 
did  the  same  things,  or  repeated  the  same  acts  with  intent  to 
kill,  the  state  could  not  make  two  crimes  of  that.  The  state 
would  be  confined  to  one  prosecution  for  the  one  crime  growing 
out  of  the  single  transaction  of  doing  those  several  things  with 
the  different  intents. 

The  case  of  Watsqn  v.  State,  39  0.  S.,  123,  is  instructive  along 
this  line.  I  can  not  now  take  time  to  comment  upon  it.  That 
is  a  case  where  one  was  indicted  for  corruptly  offering  and 
promising  to  a  member  of  the  House  of  Representatives  of  the 
General  Assembly  of  the  State  of  Ohio,  with  the  intent  to 
corruptly  and  feloniously  influence  his  vote  upon  a  certain  bill 
then  pending  in  such  house,  **a  valuable  thing,'*  to-wit,  stock 
of  the  Cincinnati  Union  Railway  Co.  of  the  amount  and  value 
of  $20,000  and  a  large  amount  of  money  of  great  value.  It 
was  charged  that  this  was  done  with  the  intent  to  influence  him 
as  a  member  of  the  House  of  Representatives,  and  also  to 
influence  him  as  a  member  of  the  standing  committee  of  the 
house. 

It  was  urged  that  there  was  duplicity  there;  that  it  charged 
separate  and  distinct  offenses.  That  attempting  to  bribe  a  mem- 
ber of  a'  legislative  committee  as  to  his  action  as  such  was  an 
offense,  and  that  an  offer  to  bribe  him  as  such  committeeman 
was  a  different  offense  from  an  offer  to  bribe  him  as  a  member 
of  the  house;  but  the  couii;  held  that  that  was  not  duplicity. 
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In  the  case  of  The  State  v.  Inskeep,  49  0.  S,,  228,  the  de- 
fendant was  indicted  and  charged  that  he  did  "unlawfully 
make  an  assault  in  and  upon  one  John  W.  Moler,  and  him,  the 
said  John  W.  Moler,  did  then  and  there  strike  and  wound/* 
with  the  usual  conclusion.  A  motion  to  quash  the  indictment 
was  sustained  on  the  ground  that  **it  contains  but  one  count 
and  two  separate  and  distinct  offenses."  Charged  him  with 
striking,  and  the  further  offense  of  wounding ;  but  the  Supreme 
Court  held  that  the  common  pleas  court  erred  in  sustaining 
the  motion  to  quash,  saying:  **The  indictment  is  not  bad  for 
duplicity,  is  in  proper  form,  and  the  motion  should  have  been 
overruled.' ' 

I  can  not  take  further  time  to  go  over  these  cases.  We  think 
there  is  sufficient  authority  to  be  found  in  these  cases  cited  from 
our  own  Supreme  Court  to  justify  the  ruling  by  this  court  in 
this  case,  and  our  conclusion  is  that  the  court  did  not  err  in  its 
ruling  on  the  motion  to  quash,  and  did  not  err  in  its  charge; 
that  there  is  no  prejudicial  error  in  this  record,  and  the  judg- 
ment of  the  court  below  is  affirmed. 

E,  T,  Dunn,  EdwoArd'B  ever  stock,  for  plaintiff  in  error. 

J.  E.  Ladd,  Prosecuting  Attorney,  and  E.  G.  McClelland,  for 
state. 
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PROSECUTIONS  FOR  PROCURING. 

[Circuit  CJourt  of  Tuscarawas  County.] 

C^vROLiNE  Studer  V.  State  OP  Ohio.  ** 

Decided,  December  15,  1905. 

Criminal  Law — Prosecution  for  Decoying  Females  under  Eighteen  Years 
of  Age — Scienter — Oravamen  of  the  Offense — Venue — Evidence — 
Acquittal  of  One  who  Co-operated  in  the  Procuring — Section  7023. 

1.  It  is  not  necessary  under  an  indictment  for  "inducing,  decoying  or 

procuring  any  female  under  eighteen  years  of  age  •  ♦  •  to 
enter  any  house  of  assignation  or  any  house  of  ill-fame  for  the 
purpose  of  seduction  or  prostitution"  that  the  defendant  shall  be 
charged  with  knowledge  that  the  female  so  decoyed  was  under 
eighteen  years  of  age. 

2.  Where  the  inducing,  decoying,  or  procuring  is  done  in  one  county, 

but  the  house  of  ill-fame  which  is  entered  is  in  another  county, 
the  venue  of  the  prosecution  is  properly  laid  in  the  county  where 
the  inducing,  decoying  or  procuring  was  done. 

3.  Where  two  persons  are  jointly  indicted  for  the  same  offense,  neither 

the  court  nor  the  Jury  engaged  in  the  trial  of  the  second  defend- 
ant is  concluded  by  the  fact  that  a  verdict  of  not  guilty  was  re- 
turned in  the  case  of  the  first  defendant. 

4.  It  is  better  to  err  on  the  side  of  permitting  testimony  to  be  intro- 

duced than  of  excluding  it,  and  in  a  case  involving  circumstantial 
evidence,  where  some  latitude  in  the  matter  of  evidence  is  neces- 
sary, the  judgment  will  not  be  reversed  because  evidence  was  ad- 
mitted which  was  unnecessary  but  not  prejudicial. 

W.  O.  Werntz,  Atlee  Pomerene  and  Henry  Bowers,  for  plaint- 
iff in  error  cited  in  sui)iK)rt  of  the  position  that  scienter  is  a 
necessary  averment  in  an  indictment  under  Section  7028 — An- 
d^rs(m  V.  i^tate,  7  Ohio  (pt.  2),  250;  Birneij  v.  State,  8  Ohio, 
230;  MiUer  v.  State,  8  Ohio  St.,  475;  Ault father  v.  State.  4  Ohio 
St.,  467;  Crabtree  v.  State,  30  Ohio  St,  382;  Farrell  v.  State, 
32  Ohio  St.,  456;  State  v.  Morton,  8  Wis.,  167;  21  Am.  &  En^. 
Enc.  Law  ( 1st  Ed. ) ,  850,  note. 


*  Affirmed  by  the  Supreme  Court  without  report,  studer  v.  The  State, 
74  0.  S.,  519. 
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Venue  of  the  prosecution — 7  Am.  &  En^.  Enc.  Law  (1st  Ed.), 
758-762;  State  v.  House,  55  Iowa,  466;  Covnor  v.  State,  29  Fla., 
455  (10  So.  Rep.,  891). 

As  to  declaration  of  co-conspirators — Goins  v.  State,  46  Ohio 
St.,  457;  Clawson  v.  State,  14  Ohio  St.,  234;  Patton  v.  State,  6 
Ohio  St,  467 ;  Seville  v.  State,  49  Ohio  St.,  117. 

Taogabt,  J.;  McCarty,  J.,  concurs:  T)()nahi:e,  J.,  dissents  in 
a  separate  opinion. 

Error  to  the  Tuscarawas  Common  Picas  Court. 

Caroline  Studer  was  indicted  at  the  September  Term,  1905, 
of  the  court  of  common  pleas  in  this  county,  charged,  under  Sec- 
tion 7023,  Rev.  Stat.,  with  inducing,  decoying  and  procuring  fe- 
male persons  under  eighteen  years  of  age  to  enter  a  house  of 
ill-fame  for  the  purpose  of  prostitution.  Thereupon,  on  the  re- 
turn of  this  indictment,  she  filed  a  demurrer  on  the  ground  that 
the  indictment  did  not  charge  an  offense  under  the  laws  of  Ohio. 
This  demurrer  was  overruled.  She  was  placed  on  trial,  and  she 
made  the  same  question  at  the  close  of  the  state's  testimony — 
that  the  testimony  did  not  establish  a  crime  for  which  she  should 
be  held.  This  was  overruled  by  the  court  and  the  case  proceeded 
to  a  verdict  of  guilty.  Sentence  was  pronounced  by  the  court 
and  this  proceeding  in  error  is  prosecuted. 

The  first  question  that  is  made  is  an  objection  to  the  indict- 
ment, and  addressed  also  to  the  contention  that  there  is  no  testi- 
mony that  establishes  a  crime  against  her.  The  indictment  does 
not  contain  a  scienter  that  she  knowingly  performed  the  acts  for 
which  she  should  be  held. 

Section  7023,  Revised  Statutes,  omitting  the  words  that  are 
unnecessary  for  a  correct  understanding  of  the  question,  is  as 
follows : 

'*  Whoever  induces,  decoys  or  procures  any  female  person  un- 
der eighteen  years  of  age  *  *  *  to  enter  any  house  of  assig- 
nation or  any  house  of  ill-fame  for  the  purpose  of  seduction  or 
prostitution,  *  *  *'*  shall  be  punished,  as  provided  in  the 
statute. 
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It  is  claimed  that  the  indictment  should  charge,  as  in  cases  of 
selling  liquor  to  minors,  the  scienter,  and  our  attention  is 
called  to  a  number  of  cases  wherein  the  statutes  while  not  con- 
taining the  word  '*  knowingly/ '  the  courts  have  held  that  the  in- 
dictment must  contain  a  scienter,  and  the  proof  must  show  knowl- 
edge. Bimey  v.  State,  8  Ohio,  230;  Millfr  v.  State,  3  Ohio  St., 
475;  AuUfather  v.  State,  4  Ohio  St.,  467;  Farrell  v.  State,  32 
Ohio  St.,  456,  and  others. 

An  examination  of  this  statute  convinces  the  majority  of  the 
court  that  that  contention  ought  not  to  obtain  in  this  case. 
Whatever  may  have  been  the  former  holdings  of  the  Supreme 
Court,  the  Legislature  in  enacting  this  statute,  as  we  think,  clearly 
defined  the  crime,  and  the  indictment  alleges  the  offense  in  the 
language  of  the  statute.  The  Legislature,  we  think,  did  not  in- 
tend to  make  scienter  an  element  of  this  offense.  If  persons  en- 
gage in  inducing,  decoying  or  procuring  female  persons  to  enter 
houses  of  ill-fame  for  the  purpose  of  prostitution,  they  must,  at 
their  peril,  ascertain  the  age  or  ages  of  the  persons  so  procured. 
It  is  no  crime  to  induce,  decoy  or  procure  female  persons  over 
the  age  of  eighteen  years  to  enter  a  house  of  assignation  or 
house  of  ill-fame,  for  the  purpose  of  assignation  or  prostitution, 
but  it  does  become  a  crime  to  procure  female  persons  under 
eighteen  years  of  age.  And,  therefore,  persons  engaged  in  this 
business,  we  think  at  their  peril,  must  ascertain  and  know  whom 
they  procure  or  decoy  or  induce  to  so  enter  into  this  business. 

We  think  the  qui^tion  is  fairly  settled  in  State  v.  Kelly,  54 
Ohio  St.,  166,  170,  171.  This  was  simply  a  vi illation  of  a  pv)lice 
regulation  under  an  act  of  the  Legislature  '*to  provide  against 
the  adulteration  of  food  and  drugs.''  But  in  that  case  the 
counsel  brought  to  the  attention  of  the  court  directly  the  holding 
of  the  courts  in  cavses  similar  to  this,  and  we  think  in  this  case 
an  examination  of  the  cases  cited  in  the  brief  of  counsel  is 
instructive,  and  we  want  to  call  attention  to  them. 

'*  A  distinct  class  of  cases  have  come  up,  in  which  the  unlawful 
act  is  done  intentionally,  but  in  ignorance  that  it  is  unlawful. 
This  ignorance  is  of  two  kinds:  First,  ignorance  of  law;  and, 
second,  ignorance  of  fact.     That  ignorance  of  law  is  not  a  de- 
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fense  is  prenerally  conceded.  •  •  •  J^orance  of  fact,  how- 
over,  presents  questions  far  more  intricate,  and  as  to  this  de- 
fense, we  may  lay  down  the  following  propositunis : 

'* First.  When  to  an  offense  knowledge  of  certain  facts  is 
essential  then  iprnorance  of  these  facts  is  a  defense. 

**  Second.  When  a  statiite  makes  an  act  indictable,  irrespec- 
tive of  guilty  knowledge,  then  ignorance  of  fact  is  no  defence. 
«     •     •' 

**It  is  easy  to  see  that,  to  recpiire  an  affirmative  proof  on  the 
part  of  the  state  that  the  accused  had  actual  kn^>wledge  of  the 
adulteration,  would  put  an  end  to  many  meritorious  prosecu- 
tions. The  cases  even  warrant  the  holding  that  the  accused 
must  know  at  his  peril,  and  that  such  doctrine  is  necessary  to 
protect  the  public.  *  *  *  Analogous  cases  have  arisen  un- 
der statute  making  it  indictable  to  abduct,  seduce  or  violate 
girls  under  a  specified  age.  Here,  also,  it  is  no  defense  that 
the  defendant  mistook  the  girl's  age.  *  *  *  In  other  lines  of 
prosecution,  under  statutes  making  acts  indictable  irrespective 
of  intent,  similar  conclusions  have  been  reached. ' ' 

An  examination  of  the  brief  of  counsel  on  page  173,  ei  seq., 
will  show  that  all  the  authorities  hereinbefore  cited  were  called 
to  the  attention  of  the  Supreme  Court.  In  construing  the  stat- 
utes then  before  it,  the  court,  speaking  through  Judge  Shauck 
says,  page  178 : 

**The  act  does  not  in  terms  require,  to  constitute  an  offense 
against  its  provisions,  that  the  adulterated  article  of  food  shall 
be  sold  to  be  used  by  the  purchaser  as  human  food.  Nor  does 
it  in  terms  require,  as  an  element  of  the  offense,  knowledge  of 
the  fact  that  the  article  is  adulterated,  or  provide  that  a  want 
of  such  knowledge  shall  constitute  a  defense.  Both  conclu- 
sions stated  in  the  decision  of  the  court  of  common  pleas  are 
therefore  wrong  unless  they  are  justifiable  inferences  from  the 
purpose  and  indicated  policy  of  the  act.'' 

Purpose  and  knowledge,  except  when  they  are  indicated  by 
the  character  of  the  forbidden  act,  are,  in  most  cases,  unsus- 
ceptible of  proof.  If  this  statute  had  imposed  upon  the  state 
the  burden  of  proving  the  purpose  of  the  vendor  in  selling  an 
article  of  food,  or  his  knowledge  of  its  adulteration,  it  would 
thereby  have   defeate(l   its  declared   purpose.     Since   it    is  the 
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duty  of  courts  to  so  construe  doubtful  statutes  as  to  give  effect 
to  the  purpose  of  the  Legislature,  they  can  not  in  case  of  a 
statute  whose  provisions  are  unambiguous,  and  whose  validity 
is  clear,  defeat  the  purpose  by  construction/' 

The  correct  view  of  statutes  of  this  general  nature  is  stated 
by  the  Supreme  Court  of  Massachusetts  in  Commonwealth  v. 
Murphy,  165  Mass.,  66: 

**  Considering  the  nature  of  the  offense,  the  purpose  to  be 
accomplished,  the  practical  methods  available  for  the  enforce- 
ment of  the  law,  and  such  other  matters  as  throw  light  upon 
the  meaning  of  the  language,  the  question  in  interpreting  a  crimi- 
nal statute  is,  whether  the  intention,  of  the  Legislature  was  to 
make  knowledge  of  the  facts  an  essential  element  of  the  offense, 
or  to  put  upon  every  one  the  burden  of  finding  out  whether  his 
contemplated  act  is  prohibited,  and  of  refraining  from  it  if  it 

The  majority  of  the  court  are  of  the  opinion  that  in  the  enact- 
ment of  the  statute  under  consideration  it  was  the  evident  purpose 
of  the  Legislature  to  protect  the  public  against  the  harmful  con- 
sequences of  decoying,  inducing  and  procuring  females  under 
eighteen  years  of  age  to  enter  houses  of  ill-fame  for  the  purpose 
of  prostitution,  and  there  is  no  difference  between  this  statute 
and  those  which  make  it  indictable  to  abduct,  seduce  or  violate 
girls  under  a  specified  age.  It  is  the  same  provision.  If  a  person 
seeks  to  decoy,  induce  or  procure  a  female  person  to  enter  a 
house  of  ill-fame  they  must  do  so  at  their  peril,  and  it  is  no 
defense  for  a  defendant,  indicted  for  this  offense,  to  say  that  he 
or  she  mistook  the  girl's  age.  So  we  think  the  indictment  is 
sufficient. 

At  the  close  of  the  state's  testimony  a  motion  was  made  to 
direct  a  verdict  on  the  ground  that  the  record  then  showed  that 
the  house  of  ill-fame  that  was  entered  by  these  two  girls  was  in 
Stark  county  and  not  in  Tuscarawas  county ;  and  that,  therefore, 
the  crime,  if  any  crime  was  committed,  was  committed  in  Stark 
county.  It  is  well  known  that  a  person  shall  not  be  hell  to 
answer  for  a  charge  except  in  the  county  where  the  crime  was 
committed,  and  thus  venue  is  important.- 
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It  is  claimed  in  this  case  that  the  proof  shows  this  crime  was 
committed  in  Stark  county.  This  woman  was  char«:ed  with  in- 
ducinof,  decoying  or  procuring  these  girls  to  enter  a  house  of  ill- 
fame  for  the  purpose  of  prostitution.  We  think  the  gravamen 
of  this  offense  is  the  decoying,  the  procuring,  the  inducing,  and 
when  there  is  the  decoying,  the  procuring  and  the  inducing  fol- 
lowed by  the  entrance  to  the  house  of  ill-fame  for  this  immoral 
purpose  you  then  have  the  crime  complete,  the  venue  being  where 
the  decoy  was  laid,  where  the  persuasion  was  exerted,  or  where 
the  inducement  was  held  out.  The  majority  of  the  court  think 
that  it  is  the  right  view  of  the  case,  and  that  the  caui-t  was 
right  in  refusing  to  overrule  this  motion;  that  the  venue  was 
properly  laid  and  properly  sustained  by  that  proof. 

Objections  are  made  as  to  the  admission  of  testimony  in  this 
case.  In  all  cases  similar  to  this,  of  circumstantial  evidence  there 
must  be  some  latitude,  and  we  do  not  think  the  court  in  this 
ca.se  overstepped  the  boundaries  or  permitted  the  introduction 
of  testimony  that  could  be  called  prejudicial.  There  was  some 
testimony  that  was  perhaps  unnecessary  to  have  been  presented, 
or  to  have  gone  to  the  jury.  There  is  difference  between  hearing 
a  case,  with  counsel  vigorous,  able,  prompt,  watching  the  rights 
of  the  client,  as  they  are  entitled  to  do,  and  as  the  record  shows 
was  done,  and  cooly  and  critically  examining  every  question  and 
answer  as  it  appears  in  the  record.  The  court  might  sometimes 
err  in  the  introduction  of  testimony  and  permit  more  than  was 
necessary,  and  yet  the  rule  is  stated  that  it  is  better  to  err  on  the 
side  of  the  introduction  of  testimony  than  its  exclusion,  and  only 
w^hen  it  is  prejudicial  w-ill  a  court  reverse.  We  do  not  think  this 
testimony  as  shown  here  was  prejudicial,  because  if  this  con- 
viction was  right,  the  introduction  of  testimony  claimed  to  be 
improper  could  have  had  very  little  force  or  effect  upon  the 
mind  of  the  jury,  and  it  could  not  then  be  said  to  be  prejudicial. 

It  is  claimed  that  there  is  no  testimony  to  support  this  case, 
and  that  it  ought  to  be  reversed  and  the  motion  in  arrest  of  judg- 
ment should  have  been  sustained.  The  majority  of  the  court 
do  not  think  so.  We  think  this  conviction  is  abundantly  es- 
tablished by  this  record. .  On  the  day  charged  in  this  indictment 
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the  accused  was  in  Canal  Dover,  at  the  house  of  Mrs.  Alberts, 
when  she  met  Mrs.  Whitmire,  who  is  jointly  indicted  with  her. 
At  this  meeting  the  accused  informed  Mrs.  Whitmire  **that  she 
wa.s  running  a  hotel  in  Canton,  but  good  help  was  hard  to  get 
and  that  she  wanted  some  girls  to  work  in  the  hotel.'' 

Mrs.  Whitmire  informed  Mrs.  Studer  that  if  she  heard  of  any 
girls  that  wanted  a  place  in  a  hotel  she  should  tell  them  where 
the  hotel  was.  .The  girls  went  to  a  show  in  the  evening  of  this 
dav  and  Mrs.  Whitmire  and  her  husband  awaited  their  return 
in  an  adjoining  saloon,  and  then  took  them  to  their  home,  and 
informed  them  that  a  lady  in  Canton,  who  had  come  to  the  show, 
wanted  a  couple  of  girls  at  a  hotel,  and  gave  a  description  and 
location  of  the  hotel.  The  next  day  after  the  show  the  Whit- 
mires  directed  the  girls  to  Alberts  for  more  specific  directions. 
They  were  at  Alberts  when  Mr.  Whitmire  again  appeared  on  th3 
scene  and  furnished  them  money,  and  gave  them  more  specific 
directions  to  find  Mrs.  Studer 's  place.  These  girls  had  no  in- 
formation in  regard  to  Mrs.  Studer 's  ** hotel,'*  other  than  that 
imparted  by  the  Whitmires  and  Alberts.  On  their  arrival  at 
Mrs.  Studer 's  the  girls  informed  Mrs.  Studer  that  they  were  in- 
formed by  Whitmire  that  she  wanted  girls  to  work  in  her  hotel. 
She  replied  that  she  had  left  word  at  ]Mrs.  Alberts'  and  down 
there  at  Canal  Dover  for  some  girls  to  work  in  the  hotel,  but 
that  she  did  not  want  them  to  work  in  the  hotel,  but  that  she 
wanted  them  for  her  house  of  ill-fame.  At  this  time  and  prior 
thereto  she  was  the  keeper  of  a  house  of  ill-fame  under  th3 
guise  of  the  Central  Hotel. 

Was  there  any  trouble  in  the  jury's  finding  where  the  decoy 
was  laid,  where  the  persuasion  exerted,  where  the  inducement 
was  put  forth?  All  these  facts  and  circumstances  were  for  the 
jury.  Was  Mrs.  Studer  keeping  a  hotel,  and  did  she  want  girls 
to  do  hotel  work?  What  did  she  mean  by  ** business  is  good,  but 
good  help  is  hard  to  get"?  Was  it  a  mere  coincidence  that  sh? 
was  in  Canal  Dover  that  day  and  met  the  Whitmires?  IIow  did 
the  Whitmires  understand  her  remarks — what  meaning  did  it 
convey  to  them?  It  is  claimed  that  if  there  was  any  decoy  or 
inducing,  the  Whitmires  must  have  been  a  party  to  it,  and  that 
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this  oould  not  be  so,  a3  the  jury  which  tried  Mrs.  Whitmire 
acquitted  her.  This  may  be  all  true,  but  neither  the  juiy  nor 
the  common  pleas  court  in  this  cause  were  concluded  by  that 
verdict.  Mrs.  Whitmire  could  not  be  again  tried  for  that  offense 
but  the  jury  in  this  case  were  entitled  to  pass  on  the  evidence 
in  this  case,  and  if  it  satisfied  them  that  these  girls  were  decoyed 
into  entering  this  life  of  shame,  they  could  so  find,  even  if  con- 
trary to  the  finding  of  a  former  jury  on  the  trial  of  one  jointly 
indicted  with  the  accused. 

What  is  a  decoy?  It  is  the  appearance  of  things  as  being 
natural  and  true  for  the  purpose  of  entrapping,  when  in  fact 
they  are  unnatural  and  untrue;  anything  intended  to  lead  into 
a  snare;  an  enticement  that  deceives  and  misleads  into  danger 
by  artifice. 

The  majority  of  this  court  think  that  the  jury  were  fully 
justified  that  there  was  a  decoy,  an  inducement  and  persuasion 
held  out  to  the  girls  by  the  accused  in  Tuscarawas  county.  **I 
want  girls  for  hotel  work.''  She  had  flo  hotel.  *'I  did  leave 
word  down  there  for  girls,"  *'but  not  to  do  hotel  work.''  **I 
want  you  to  enter  my  home  for  immoral  purpose."  The 
decoy  was  laid  in  this  county  to  lead  the  girls  to  her  house  of 
ill-fame  in  Stark  county.  The  facts  and  circumstances  in  this 
record  were  of  such  force  as  to  bring  the  conclusion  in  the  minds 
of  the  jury  that  this  woman  was  guilty  of  this  crime,  and 
with  that  conclusion  we  are  in  accord;  the  motion  in  arrest  of 
judgment  was  properly  overruled. 

Finding  no  error  in  this  record  to  the  prejudice  of  the  plaint- 
iff in  error,  the  judgment  of  the  court  of  common  pleas  will 
be  affirmed  and  the  cause  remanded  for  execution. 


Donahue,  J.,  dissenting. 

It  is  so  very  late  now  that  time  ought  not  to  be  taken  with  a 
dissenting  opinion,  but  dissenting  from  an  opinion  as  able  as 
that  we  have  just  listened  to  certainly  would  require  of  a  judge 
that  he  give  some  sort  of  reason  for  his  dissenting,  and  I  will 
onlv  hold  vou  a  few  moments  in  that  behalf. 
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As  to  the  question  of  scienter  in  the  indictment,  or  the  que.s- 
tion  of  its  not  being  averred  in  the  indictment,  while  it  is  con- 
trary to  all  my  experience  in  the  law.  yet  in  view  of  the  opinion 
in  State  v.  Kelly,  54  Ohio  St.,  166,  I  could  reconcile  myself  to 
the  position  of  the  majority  of  the  court,  and  do,  although  I 
have  not  so  learned  the  law  myself ;  and  although  the.  Supreme 
Court  does  attempt  to  make  a  distinction  between  a  crime,  which 
is  a  police  regulation,  not  involving,  as  it  says,  moral  turpitude, 
and  one  that  does,  I  am  hardly  able  to  reach  out  and  grasp  the 
distinction,  and  I  believe  the  Supreme  Court  have  fairly  said  in 
this  character  of  cases  that  the  scienter  need  not  be  averred  in 
the  indictment,  although  I  confess  I  do  not  see  and  have  not 
heretofore  so  understood  the  law.  My  opinion  was,  that  this 
character  of  cases  was  the  same  as  the  sale  to  a  minor  where  the 
Supreme  Court  have  said  time  and  again  that  it  must  be  with  the 
knowledge  of  the  fact.    But  upon  that  I  would  not  dissent. 

I  w^ant  to  say  that  this  is  the  most  remarkable  result  of  a  case, 
in  which  I  have  disagreed,  that  I  have  met  during  my  experience 
on  the  bench.  I  am  very  glad  that  my  associates  can  conscien- 
tiously affirm  this  judgment.  I  can  not  do  it  myself.  It  is  evi- 
dent that  the  woman  is  guilty  of  this  crime,  and  it  is  only  a  tech- 
nical objection  arising  in  my  mind. 

But  this  is  the  point  that  appeals  to  me  in  this  case.  No  chain 
is  stronger  than  its  weakest  part,  and  this  whole  prosecution 
gathers  around  and  about  a  statement  made  by  Mrs.  Studer  at 
the  home  of  Mrs.  Albert  over  in  Canal  Dover.  There  is  the 
starting  place  of  this  prosecution.  Whatever  expressions  are 
introduced  after  that  must  be  supported  in  that  conversation. 
It  won't  do  to  offer  what  Mrs.  Whitmire  says,  or  what  the  girls 
say  Mrs.  Whitmire  told  tlu^m.  The  state  is  finally  relegated 
to  their  evidence  on  what  occurred  at  Alberts';  and  what  was 
thatt  Mrs.  Alberts  says,  Mrs.  Whitmire  says,  and  Mrs.  Studer 
says,  **I  said  business  was  good  over  there  but  good  help  was 
hard  to  get."  Probably  it  was  in  her  line;  no  doubt  about  it, 
that  good  help  was  hard  to  get.  That  is  where  the  state  must 
finally  rest  its  case,  because  if  ]\Irs.  Whitmire  misrepresented 
that  statement  to  these  girls,  without  authority,  without  con- 


194       CIRCUIT  COURT  REPORTS-NEW  SERIES. 

Studer  v.  State.  [Vol.  IX,  N.  S. 

spiracy,  of  course  it  is  not  important,  it.  does  not  bind  Mrs. 
Studer.  Mrs.  Studer  makes  use  of  this  expression:  ''Business 
is  |?ood  in  Canton,"  and  it  seems  to  be  from  all  the  evidence  we 
read  in  this  record,  "but  ^ood  help  is  hard  to  gref  All  the 
evidence  of  the  state  is  exhausted  when  that  statement  is  proven 
against  Mrs.  Studer.  That  is  the  end  of  it.  It  is  the  nucleus 
about  which  all  the  other  evidence  centers.  That  being  true,  can 
ifbe  resolved  into  a  statement  that  ''I  want  young  girls  under 
eighteen  years  of  age  for  prostitution?''    I  do  not  think  it  can. 

Suppose  she  said,  ''I  want  girls  for  dining  room  and  will  pay 
five  dollars  a  week  for  them,"  which  was  the  statement  made 
at  Mrs.  Alberts'  so  far  as  this  record  is  concerned.  Can  that 
be  resolved  into  a  statement  that,  "I  want  girls  under  eighteen 
years  of  age  for  prostitution.  I  want  you  to  go  out  and  get 
these  particular  girls  under  eighteen  years  of  age,  or  any  other 
girl  under  eighteen  years,  for  prostitution  ? ' '  She  may  have  sent 
this  woman  out  for  girls  for  prostitution,  but  did  she  send  her 
out  for  girls  under  eighteen  years  of  age  ? 

Prom  (that  time  onward  in  the  trial  of  this  case  it  is  conclusive 
to  my  mind  that,  Tam-o-Shanter-like,  almost  anything  w^ent. 
Whatever  any  citizen  did  or  said  that  had  any  connection  at  all 
with  the  girls — the  Whitmires  or  the  Alberts — w^as  taken  in 
evidence.  There  is  certain  evidence  here  that  the  girls  were 
doped.  Now,  because  jMrs.  Studer  said  good  help  was  hard  to 
get,  is  that  any  authority  for  introducing  evidence  into  this  case 
that  these  girls  were  doped  by  somebody  else  ?  Or  that  they  were 
drinking  with  other  men,  or  that  they  were  prostituting  them- 
selves with  other  men,  or  that  they  were  of  good  character  prior 
to  that  time?  Their  character  is  not  a  feature  in  this  case  at 
all,  only  to  excite  and  anger  the  jury  against  the  defendant. 
And  while  it  is  true  that  courts  and  juries  are  sworn  to  adminis- 
ter the  law  without  fear,  favor  or  affection,  if  courts  and  juries 
are  made  of  men  with  prejudice  and  convictions — and  you  can 
not  entirely  disabuse  your  mind  from  these  things — when  a 
woman  of  the  character  of  IVfrs.  Studer  comes  into  court  it  is 
diflBcult  for  a  court,,  much  more  for  a  jury,  to  forget  the  enormity 
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of  her  crime  against  society  and  not  wish  to  heap  their  anger 
against  her,  and  not  to  wish  her  to  be  punished  whether  guilty 
or  not.  And  we  can  only  raise  the  courts  as  high  as  the  best 
ability  of  men  go  and  no  farther,  and  of  course,  I  am  not  ex- 
pecting we  have  done  that,  but  we  are  trying  to  do  that.  So  that 
I  think  that  those  things  are  dangerous  things,  and  ought  to  be 
guarded  against  in  a  trial  of  this  kind.  There  is  not  any  reafjon 
why  this  woman  could  not  be  convicted  properly  on  evidence 
that  is  absolutely  permissible  under  the  rules  of  criminal  evi- 
dence. No  reason  why  she  ought  not  to  be  convicted  in  Stark 
eountv. 

Now  we  come  to  the  other  point.  Suppose  all  that  has  been 
said  is  true,  and  these  girls  were  induced  to  go  to  Canton. 
Through  a  remark  that  this  woman  had  made  they  entered  into 
the  doorway  of  this  Central  Hotel.  What  for?  The  physical 
entering  of  a  house  of  prostitution  is  not  a  crime,  but  it  is  en- 
tering for  the  purpose  of  prostitution.  Her  remarks  sent  out 
the  poison,  suggested  by  my  associate,  that  was  breathed  in  the 
air  of  Tuscarawas  county.  That  poison  may  have  brought  the 
girls  into  that  house,  but  they  did  enter  for  the  purpose  of 
prostitution?  On  the  very  threshold  of  that  house  they  are  met 
with  the  statement^  *'I  do  not  want  girls  for  servants  or  for 
house  work;  I  want  girls  for  prostitution,  and  I  want  you  to 
stay  here  for  that  purpose.''  There  is  where  the  contract  is 
made.  They  are  not  induced  nor  decoyed  to  go  into  that  house 
of  prostitution.  But  they  are  openly  told  the  moment  they  enter 
that  house,  **I  want  you  for  th?  purpose  of  prostitution.*' 
They  were  procured  indirectly ;  they  were  induced  to  stay  there 
by  her,  but  that  inducement  and  statement  were  made  to  them 
when  they  came  to  the  threshold  of  that  door,  when  they  crossinl 
it  first.  It  seems  to  me,  that  being  true,  there  is  no  other  rational 
conclusion  than  that  the  venue  of  that  crime  is  in  Stark  county. 
It  is  simply  technical,  as  I  said  before.  I  believe  in  the  guilt  of 
this  woman  as  much  as  my  associates,  and  I  am  very  glad  that 
my  associates  have  been  able  to  stn*  their  way  not  to  let  her 
escape  the  lash  of  jitstice  at  this  time.  So  I  simply  make  this 
statement  because  I  believe  as  a  lawyer  this  is  the  way  the  case 
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stands.  I  would  not  have  taken  your  time  in  this  explanation  ex- 
cept for  the  purpose  of  showing  the  reasons  and  why  I  dissent. 

W.  O.  WemtZj  Atli^e  Pomerene  and  Henry  Bower,  for  plaint- 
iff in  error. 

J,  F.  Greene,  Prosecuting  Attorney,  and  J.  A.  Buchanan,  for 
defendant  in  error. 


ACTION  ON  A  CERTIFIED  CHECK. 

[Circuit  Court  of  Hamilton  County.] 

Charles  G.  Blake  v.  The  Hamilton  Dime  Savings  Bank. 

Decided,  February  7,  1907. 

Certified  Check — Attempt  by  Endorser  to  Stop  Payment — Has  Attri- 
butes of  Money — Title  Passes  by  Delivery — Failure  of  Consider- 
ation to  Endorser. 

Under  a  warranty  of  soundness,  etc.,  B  paid  for  a  horse  with  a  certified 
check,  which  after  endorsement  by  him  became  payable  to  the 
bearer  on  demand.  The  horse  proved  to  be  unsound,  and  B  at- 
tempted to  stop  payment  of  the  check  after  It  had  passed  into  the 
hands  of  third  parties. 

Held:  After  endorsement  and  delivery  of  the  check,  title  thereto  passed 
out  of  B,  and  he  had  no  further  interest  in  it,  and  was  without 
authority  to  stop  its  payment. 

Swing,  J.;  Jei^ke,  P.  J.,  and  Giffen,  J.,  concur. 

This  was  an  action  in  the  court  of  common  pleas  by  the 
defendant  in  error  against  the  Franklin  Bank  on  a  certified 
check,  which  check  is  as  follows: 

'* Office  of  C.  G.  Blake. &  Co., 
*'Wholesai^  Coal  &  Coke,  First  National  Bank  Building. 

^^No.  12360.  Cincinnati,  Ohio,  Oct.  16,  1903. 

**The  Franklin  Bank. 

*'Pay  to  order  of  C.  G.  Blake  two  hundred  and  seventy-five 
dollars. 
** 275.00  C.  6.  Blake  &  Co.'* 
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Acrass  the  face  of  the  check  the  following  appears: 

''Good  for  $275.00  when  properly  endorsed.  The  Franklin 
Bank,  H.  Sachteleben,  Teller." 

The  following  endorsements  appear  on  the  check : 

**Pay  to  order  of  Charles  Werbel. 

'*C.  G.  Blake, 

*' Charles  Werbel." 

The  facts  show  that  on  October  19,  1903,  the  said  Charles 
Werbel  deposited  said  check  with  the  Hamilton  Dime  Savinjfs 
Bank  and  was  given  credit  on  his  account  for  the  amount  of 
the  check.  At  the  time  of  the  deposit  Werbel  had  to  his  credit 
over  $800  and  has  always  had  to  his  credit  in  said  bank  a  sum 
largely  in  excess  of  the  amount  of  the  check.  Said  check  was 
presented  to  the  Franklin  Bank,  but  payment  was  refused, 
and  thereupon  the  Dime  Savings  Bank,  to-wit,  on  October  20, 
1903,  brought  its  action  against  the  Franklin  Bank.  After- 
wards the  Franklin  Bank  filed  an  affidavit  for  interpleader 
saying  that  it  was  ready  and  willing  to  pay  said  sum  into  court, 
and  that  C.  G.  Blake  had  notified  it  not  to  pay  said  check,  and 
that  he  claimed  to  be  the  owner  of  the  same.  And  thereupon 
said  bank  by  order  of  court  paid  said  sum  into  court. 

C.  G.  Blake  was  made  a  party  and  filed  an  answer,  in  which  h? 
admitted  the  check  was  a  c(?rtified  check,  and  that  the  check 
was  certified  by  the  Franklin  Bank  at  his  request,  and  that 
the  same  was  delivered  by  him  to  said  Charles  Werbel ;  that 
said  plaintiff  is  not  the  owner  or  holder  of  said  check;  that 
said  Werbel  delivered  the  same  to  said,  plaintiff  after  notice 
to  said  Werbel  that  payment  of  the  check  would  be  stopped, 
and  that  plaintiff  received  the  check  with  full  knowledge  of 
the  same.  Then  follows  allegations  setting  forth  the  transac- 
tion which  brought  about  the  giving  of  the  check. 

It  was  all  about  the  purcha^je  of  a  horse  by  said  C.  G.  Blake 
from  said  Charles  Werbel.  The  horse  was  represented  by  said 
Werbel  to  be  sound,  a  good  and  quiet  driver,  not  afraid  of  the 
cars;   any  woman  could  drive  him,   and  only  six  years  old; 
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whereas  he  was  eight  or  ten  years  old,  unsound,  afraid  of  the 
ears,  and  no  woman  could  drive  him. 

Plaintiff  denied  the  allegations  of  Blake's  answer. 

A  jury  was  w^aived  and  the  cause  tried  by  the  court.  The 
court  found  for  the  plaintiff  and  at  request  of  counsel  stated 
its*  conclusions  of  fact  and  law  separately.  Blake  prosecutes 
error  to  said  judgment  and  asks  for  a  reversal,  the  main  ground 
relied  on  being  that  said  judgment  is  contrary  to  law. 

Thore  is  virtually  no  dispute  about  the  material  facts  pertinent 
to  the  issue,  if  the  question  about  soundness  of  the  horse  can  not 
be  brought  into  the  case  and  the  court  below  ruled  out  such  evi- 
dence. 

The  admitted  facts  are:  That  the  firm  of  C.  G.  Blake  & 
Co.,  of  which  said  C.  G.  Blake  is  a  member,  drew  its  check 
on  the  Franklin  Bank  for  $275,  in  favor  of  said  C.  G.  Blake, 
on  October  16,  1903;  that  said  C.  G.  Blake  presented  said 
check  to  said  bank  and  had  the  same  certified  by  the  teller  of 
said  bank,  endorsing  on  said  check  in  the  usual  form,  **good" 
for  $275;  that  after  said  check  was  certified  he  (Blake)  endorsed 
the  same  and  delivered  it  to  said  Charles  Werbel  in  payment 
of  a  horse  which  he  had  purchased  from  said  Werbel;  that 
said  Werbel  transferred  said  checlc  to  said  Dime  Savings  Bank 
and  was  credited  in  his  account  with  said  bank  to  the  amount  of 
the  check  on  Oct-ober  19,  1903;  that  at  the  time  of  the  deposit 
the  bank  had  no  knowledge  of*  any  claimed  infirmity  in  the 
check;  that  there  was,  and  that. there  remained  in  the  bank, 
until  the  commencement  of  thes?  proceedings,  to  the  credit  of 
Werbel,  a  sum  in  excess  of  the  amount  of  the  check. 

Prom  these  facts  the  following  (»)nclusions  must  be  drawn— 
That  Blake  intended  to  change  the  check  of  Blake  &  Co.  into 
the  certified  check  of  the  Franklin  Bank,  in  order  to  give 
Werbel  a  better  security  free  from  any  rights  of  Blake  &  Com- 
pany in  the  check,  and  that  Blake  intended  by  delivering  the 
check  to  Werbel  that  it  was  in  fact  a  full  and  complete  payment 
for  the  hors(»,  and  that  Werl)el  accepted  it  as  such;  that  when 
Blake  got  the  horee  and  Werbel  got  the  certified  check  the  sale 
was  completed  and  each  w<as  rightly  in  possessi(m  of  what  he 
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had — one  the  horse  and  the  other  the  check — and  Werbel  had  no 
further  interest  in  the  horse  and  Blake  had  no  further  interest 
in  the  check. 

We  think,  as  a  matter  of  law,  that  the  Dime  Savings  Bank 
was  not  a  purchaser  for  value.  When  it  took  the  check  from 
Werbel  and  credited  it  to  the  account  of  Werbel,  it  parted  with 
nothing  and  the  only  relation  that  existed  between  them  was 
one  of  debtor  and  creditor,  and  the  bank  got  only  such  title 
as  Werbel  had.  This  is  clearly  shown  by  the  authorities  cited 
by  counsel  for  Blake  and  many  others  in  the  same  line.  See 
30  Ks.,  412;  18  Hun.,  417;  71  Wis.,  309;  150  U.  S.,  231. 

The  question  then  must  turn  on  the  right  of  Werbel  as 
against  the  Franklin  Bank.  The  bank  does  not  dispute  its 
liability;  on  the  contrary,  admits  it,  and  hA8  deposited  the 
amount  of  the  same  in  court;  and  the  drawer  of  the  check, 
Blake  &  Co.,  is  not  here  claiming  any  rights  as  against  Werbel. 
Werbel  had  nothing  to  do  with  the  drawing  of  the  check,  nor 
with  its  certification,  and  it  is  admitted  that  he  came  into 
possession  of  the  check  rightly.  Blake  makes  no  claim  other- 
wise. His  claim  is  that  the  horse  for  which  he  gave  the  check 
is  unsound  and  not  as  represented  by  Werbel,  but  whatever 
vice  there  was  in  the  horse  could  not  attach  to  the  check.  The 
check  when  certified  by  the  bank  became  the  obligation  of  the 
bank,  which  when  according  to  its  terms  was  properly  endorsed 
by  C.  G.  Blake,  became  payable  to  bearer,  on  demand,  and,  so 
far  as  the  bank  was  able  to  make  it,  had  the  attributes  of 
money.  Title  passed  by  delivery,  and  was  payable  to  bearer 
on  demand,  and  when  Blake  delivered  the  check  to  Werbel, 
Werbel  became  the  absolute  owner  of  the  check  free  from  any 
claim  of  Blake  to  the  same  extent  as  if  it  had  been  money. 
2  Daniels,  Neg.  Inst.,  Section  1601  et  scq. :  Morse  on  Banking, 
Section  414,  ft  scq,  and  authorities  cited  by  these  authors. 

If  the  drawer  of  the  check,  C.  G.  Blake  &  Co.,  had  procured 
the  certification  of  the  check  before  delivering  the  same  to  C. 
G.  Blake,  the  rights  existing  between  them  would  not  be  the 
same  aa  in.  this  case— for  instance,  C.  G.  Blake  &  Co.  would 
still  be  liable  to  C.  G.  Blake  for  the  faihire  of  the  bank  to  pay 
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(see  51  O.  S.,  110,  and  authorities  cited  in  Morse,  supra),  and 

probably  C.   G.   Blake  &  Co.  miprbt  have  been  able  to  assert 

some  claim  a^ainsst  the  check   in   the  hands  of  C.   G.   Blake. 

But  here,  when  C.  G.  Blake  had  the  check  certified,  he  no  longer 
had  any  claim  against  C.  G.  Blake  &  Co.    His  object  in  having 

it  certified  was  to  release  C.  G.  Blake  &  Co.  and  accept  the  bank 

as  payer,  and  of  course  C.  G.  Blake  &  Co.  had  no  further  claim 

against  the  check  in  the  hands  of  C.  G.  Blake  or  any  one  else. 

And  when  the  bank  certified  the  check  for  its  own  protection 

and  for  its  own  advantage,  it  gave  to  the  check  the  character,  that 

*'when  properly  endorsed'';  that  is,  when  C.  G.  Blake  should 

place  his^  name  on  it,  it  should  be  payable  to  bearer  on  demand, 

and  it  never  intended  that  C.  G.  Blake,  after  he  endorsed  the 

check  and  delivered  it  to  any  one,  should  have  any  interest  in 

it,  and  this  we  think  is  the  law. 

Judgment  affirmed. 

Burch  &  John^mi,  for  plaintiff  in  error. 

Murphy  &  WiUiams  and  Poffue  &  Pogue,  contra. 


MOVINC  BVILDINC  ACROSS  ELXCTBJC  CAR  TRACKS. 

[Circuit  Court  of  Wood  County.l 

The  Toledo,  Bowling  Green  &  Southern  Traction  Company 

V.   George  Sterling. 

Decided.  November  28.  1906. 

Use  of  Htreets  for  Moving  Buildings — Interference  unth  Electric  Car 
Line — Evidence  as  to  Permit  to  Move  Building — Reasonable  and 
Unreasonable  Requirements  by  Railway  Company — Obstruction  of 
Track  by  Building — Undue  Force  in  Clearing  Track — Damages — 
Error. 

Having  obtained  a  permit  from  the  mayor  of  the  village  to  move  a 
building,  the  owner  notified  an  electric  railway  company  of  his 
Intention  to  cross  their  track,  and  a  work  car  and  crew  were  sent 
at  an  appointed  time  to  adjust  the  wires  so  as  to  permit  the  pas- 
sage of  the  building.  The  railway  employes,  without  previous 
notice  that  such  a  requirement  would  be  made,  demanded  $10  In 
advance  to  meet  the  expense  to  the  company  of  making  the  change. 
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The  demand  was  refused,  and  when  the  owner  of  the  building  at- 
temped  to  move  it  over  the  track,  the  work  car  was  purposely  run 
against  it  with  such  force  as  to  jar  down  the  chimney  and  plaster- 
ing and  otherwise  injure  the  building.  A  jury  gave  the  owner 
damages.    Held: 

1.  The  moving  of  a  building  upon  or  across  a  street  is  not  an  ordinary 

use  t>f  the  street,  but  is  one  which  must  be  exercised  subject  to 
such  restrictions  as  may  be  imposed  by  the  municipal  authorities. 

2.  Proof  by  the  owner  of  the  loss  of  the  permit  which  he  obtained  from 

the  mayor  for  the  moving  of  the  building  was  competent,  both 
for  the  purpose  of  showing  the  contents  of  the  permit,  and  that 
the  owner  was  not  trespassing  in  the  use  which  he  was  making  of 
the  street. 

3.  A  requirement  by  an  electric  railway  company  that  the  moving  of 

a  building  across  its  track  in  the  street  3hall  be  done  in  the  night 
time,  when  there  Is  no  current  on  the  wires  and  the  company  and 
traveling  public  can  not  be  inconvenienced  thereby,  would  be  a 
reasonable  requirement,  if  insisted  on  by  the  company. 

4.  Refusal  by  the  owner  to  pay  in  advance  the  $10  demanded,  after 

consent  to  move  the  building  across  a  railway  trat^k  and  the  bring- 
ing, of  the  building  to  the  track,  did  not  justify  the  railway  em- 
ployes in  resisting  the  passage  of  the  building,  in  the  absence  of 
previous  notice  that  such  a  demand  would  be  made,  or  of  ground 
for  believing  that  the  $10  could  not  be  subsequently  collected 
from  the  owner. 

5.  But  even  if  the  company  was  warranted  in  treating  the  building  as 

an  obstruction  on  its  tracks,  there  was  no  warrant  for  the  using 
of  undue  force  in  removing  it;  and  the  unexplained  failure  to 
push  the  building  back  on  the  skids,  which  apparently  could  have 
been  easily  done,  rather  than  the  running  of  the  car  violently  into 
it,  rendered  the  company  liable  for  -the  resulting  damages. 
G.  The  admission  of  incompetent  evidence  as  to  offers  by  many  persons 
to  sign  the  bail  bond  of  the  owner  of  the  building  after  his  arrest 
for  obstructing  the  track,  would  not  justify  a  reversal  of  the  judg- 
ment, where  substantial  justice  has  been  done  by  it. 

WiLDMAN,  J.   (orally) ;  Parker,  J.,  and  Haynes,  J.,  concur. 

This  case  is  not  of  much  money  constniuence,  for  the  amount 
involved  is  very  small— only  a  hundred  dollars  besides  the 
costs.  But  the  plaintiff  in  error,  the  traction  company,  seems 
to  deem  it  of  some  importance  as  likely  to  result  in  a  definition 
of  the  rights  and  liabilities  of  electric  railway  companies  with 
reference  to  the  moyin^  of  buil(lint2:s  alonj^  streets  and  across 
the  tracks  of  the  companies. 
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Much  arorument  has  been  made  before  us  as  to  the  nature  of 
such  use  of  a  street  and  we  are  disposed  to  accept  the  view 
of  counsel  for  plaintiff  in  error  that  the  moving  of  a  building 
upon  a  street  is  not  an  ordinary  use,  nor  one  the  right  to  which 
can  be  exercised  at  all  times  and  without  license  from  the 
proper  authority. 

The  case  presented  to  us  was  brought  by  Mr.  Sterling,  the 
present  defendant  in  error,  against  the  traction  company.  In 
his  petition  in  the  court  below  he  alleged  that  on  the  17th  of 
November,  1904,  he  was  attempting  to  move  a  dwelling-house 
owned  by  him  across  the  railway  tracks  owned  and  operated  by 
the  defendant  traction  company,  the  present  plaintiff  in  error, 
in  the  village  of  Van  Buren;  that  he  had  crossed  a  portion  of 
said  track  when  the  defendant  by  its  agents  and  servants  in 
charge  of  a  work  car  belonging  to  the  defendant  unlawfully, 
willfully  and  maliciously  ran  said  car  into  the  truck  of  the 
wagon  upon  which  said  house  was  loaded,  causing  the  house 
to  drop,  and  damaged  it  in  the  sum  of  a  hundred  dollars,  and 
he  asked  for  judgment  in  that  sum. 

The  case  was  tried  below  to  a  jury,  and  resulted  in  a  verdict 
in  favor  of  Sterling. 

The  defendant,  with  some  denials  of  the  allegations  in  the 
petition,  including  a  denial  that  it  unlawfully,  willfully  and 
maliciously  ran  this  car  into  plaintiff's  house,  by  way  of  cross- 
petition  asserted  that  the  plaintiff,  in  moving  his  house  upon 
the  tracks  of  the  defendant,  recklessly,  carelessly  and  maliciously 
tore  down  and  misplaced  the  feed  trolley  wires  over  and  along 
the  tracks  of  the  defendant  company,  and  blockaded  said  tracks 
and  caused  the  cars  of  the  defendant  to  cease  running  for  a 
I>eriod  of  ten  or  more  hours,  to  the  gi*eat  delay,  hindrance  and 
inconvenience  of  the  defendant,  the  traveling  public,  and  the 
passengers  upon  defendant's  cars,  to  the  damage  of  the  de- 
fendant in  the  sum  of  one  thousand  dollars,  for  which  the 
defendant  asked  judgment.  The  claim  in  the  cross- petition  did 
not  prevail  in  the  court  below. 

As  already  indicated,  the  use  of  a  highway  by  persons  in 
moving  a  building,  is  an  extraordinary  use,  and  one  subject 
to  reasonable  restrictions.     In  the  caf?e  before   us,  the  plaint- 
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iff  testified  as  a  witness,  as  shown  by  the  record,  that  prior  to  the 
movinf?  of  this  house  he  obtained  a  permit  from  the  mayor  of  the 
village  of  Van  Biiren. 

At  the  time  of  the  trial  it  was  stati^d  that  this  permit  had 
been  lost,  so  that  he  wa.s  unable  to  introduce  it  in  evidence.  The 
testimony  as  to  this  matter  came  under  objection,  but  was 
permitted  by  the  court  and  an  exception  was  taken  by  the 
defendant  company.  We  think  that  the  evidence  was  properly 
received.  While  the  use  of  th?  hii^hway  for  the  purpose  de- 
scribed is  an  extraordinary  use,  it  is  still  one  which  may  be  made 
lawful  by  license  from  the  proper  municipal  authority,  subject 
to  the  restrictions  imposed  by  xuch  authority. 

Succinctly,  we  may  state,  as  was  said  by  Chief  Justice  Shaw 
substantially  in  the  case  of  Jay  v.  Green,  4th  Cushin^,  437,  that 
no  man  has  a  right  to  move  a  house  alon*^  a  public  street,  but 
it  may  be  done  under  license  from  a  municipal  corporation 
provided  reasonable  care  is  used  to  prevent  the  obstruction  of 
the  street.  It  is  contended  here,  and  with  some  show  of  authori- 
ties, that  where  a  municipality  has  "rranted  a  franchise  to  an 
electric  railway  company  to  construct  and  operate  its  railway 
alonpr  a  public  street,  that  the  municipality  has  thereby  vested 
in  the  railway  company  a  rip:ht  which  can  not  be  qualified  by 
any  action  of  the  municipality:  that  is  to  say,  that  the  munic- 
ipality can  not  subsequently  impair  that  franchise  or  withdraw 
it,  or  grant  to  any  other  person  a  right  to  interfere  with  it. 
Probably  this  in  a  sense  is  true,  and  yet  the  franchise  itself  is 
qualified  to  a  certain  extent.  The  right  of  the  public  to  use 
street  crossings  over  railway  tracks  is  always  implied  or  under- 
stood to  remain  in  the  public,  notwithstanding  the  granting  of 
the  franchise  for  the  construction  and  use  of  the  tracks  along 
the  highway. 

It  is  not  necessary  for  us  to  determine,  however,  whether, 
against  the  will  of  the  railway  er>mpany,  the  village  of  Van 
Buren  could  grant  a  privilege  to  any  person  to  move  a  house 
across  the  company's  tracks,  in  view  of  the  fact  than  an  arrange- 
ment was  by  the  undisputed  proof  entered  into  between  the 
company,  through  its  general  manager,  and  the  plaintiff  below, 
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Mr.  Sterling,  for  the  crossingr  of  the  company's  tracks  by  the 
plaintiff,  Sterling,  with  his  house. 

We  deem  the  ruling  of  the  court  below  in  the  admission  of 
the  testimony  of  Sterlinpr  that  he  had  been  permitted  by  the 
municipality  to  move  his  house  upon  the  street,  a  proper  ruling. 
We  think  so  because  in  the  first  place  he  proved  the  loss  of  the 
decument  which  he  describes,  so  that  he  might  be  permitted  to 
give  its  contents  if  the  original  permit  would  have  been  proper; 
and  in  the  next  place  he  had  a  right  to  show  that  he  Avas  not  a 
mere  trespasser  upon  the  highway;  that  he  had  been  given  by 
the  municipality  such  rights  and  all  the  rights  which  it  had 
power  to  give  to  any  person  traveling  upon  the  highway  in  this 
manner,  and  so  to  use  the  hisrhway  at  the  point  where  it  inter- 
sected and  crossed  the  defendant's  tracks. 

Whether  it  was  necessary  for  Mr.  Sterling  to  make  this  show- 
ing is  perhaps  not  of  any  great  consequence.  We  feel 
that  in  any  event  it  was  not  prejudicial  to  the  defendant.  There 
is  some  conflict  of  evidence  as  to  the  precise  arrangeriuHit  which 
was  made  between  Sterling  and  Mr.  Smith,  the  oreneral  manager 
of  the  defendant  company.  They  have  both  given  their  versions 
of  the  conversation  had  between  them  prior  to  the  attempted 
moving  of  the  house  across  the  tracks.  In  substance  Mr.  Ster- 
ling testifies  that  Mr.  Smith  gave  him  authority  to  move  the 
house  without  any  qualification  other  than  that  he  should  ap- 
prise the  company  of  the  time  when  he  desired  to  move  it,  and 
that  he  should  pay  the  expense  of  disconnecting  or  moving  the 
wires  of  the  defendant  company  so  as  to  enable  him  to  cross 
with  his  house.  He  says  he  inquired  whether  the  company 
would  ask  payment  for  bringing  its  work  car  and  men  to  the 
place  where  the  track  was  to  be  crossed,  and  was  informed  that 
they  would  not.  make  that  requirement. 

Mr.  Smith,  on  the  other  hand,  testifies  that  he  notified  Sterling 
in  this  conversation  that  the  company  required  that  crossings 
of  this  nature  should  be  made  in  the  night  time,  when  the  elec- 
tric current  could  be  cut  off  and  the  wires  disconnected  without 
danger,  and  also  that  Mr.  Sterling  would  be  re(iuired  to  pay 
the  entire  cost  of  disconnecting  tin*  wires  or  so  moving  them  as 
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to  enable  the  crossing  to  be  made,  incUidin*?  the  cost  of  bringing 
the  work  train  and  crew  there. 

I  have  not,  of  course,  attempted  to  give  the  testimony  of  either 
of  these  witnesses  in  their  exact  phraseology,  but  have  endeav- 
ored to  give  the  substance  of  their  statements  as  nearly  as  I  can 
recall  them.  The  issue  as  to  this  arrangement,  as  with  all  other 
matters  involved  in  the  case,  was  submitted  to  the  jury,  and 
we  may  fairly  assume  that  the  jury  found  in  favor  of  the  plaint- 
iff, accepting  the  version  given  by  the  plaintiff  below.  Neither 
Mr.  Smith  nor  Mr.  Sterling  says  that  the  payment  of  the  cost 
of  disconnecting  or  changing  the  wires  so  as  to  afford  facilities 
for  the  passag3  of  the  house  across  the  track  was  to  be  a  con- 
dition precedent  to  the  moving  of  the  house  across;  nor  does  Mr. 
Sterling  seem  to  have  been  notified  by  the  general  manager  of 
the  company  that  he  would  have  to  make  any  deposit  of 
money  in  advance,  or  furnish  security  for  the  payment  of  any 
expense. 

Under  these  circumstances  ^fr.  Sterling  says  that  he  had 
notified  the  company  that  he  desired  to  cross  at  a  certain  time; 
he  was  somewhat  delayed,  but  finally  brought  his  house  to  the 
track  of  the  company  along  the  public  highway,  and  the  com- 
pany being  notified,  sent  a  work  car  with  a  crew  to  the  point 
for  the  purpose  of  doing  what  was  expected  of  the  company  in 
the  matter  in  aid  of  this  movement  of  the  house  across  the 
track.  In  the  conduct  of  th?  company  at  this  point,  no  claim 
was  made  that  the  plaintiff  should  have  brought  his  hou.se  there 
in  the  night  time,  and  the  regulation  or  requirement  of  th?  com- 
pany that  the  house  should  be  moved  only  in  the  night  season, 
if  there  was  any  such  regulation  or  requirement,  seems  to  have 
been  waived. 

In  passing,  I  might  say  that  it  is  our  judgment  that  if  such  a 
requirement  had  been  made  and  insisted  upon,  it  would  seem 
to  be  not  an  unreasonable  one,  both  for  the  protection  of  the 
public  from  any  danger  which  might  be  involved  in  the  removal 
or  disconnection  of  the  wires  at  a  time  when  the  current  was  on, 
and  also  to  avoid  injury  to  the  company  by  the  interruption  of 
its  travel,  and  the  inconvenience  of  passengers  in  their  trans- 
portation and  the  right  of  the  public  to  travel  along  the  defend- 
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ant  company's  track  in  its  cars.  Whether  or  not  it  would  have 
been  a  reasonable  requirement  that  a  person  should  make  a 
deposit  of  estimated  expense  with  the  railway  company  prior 
to  being:  permitted  to  cross,  is  a  matter  which  we  are  not  quite 
prepared  to  determine  at  this  time  and  with  regard  to  which 
perhaps  any  expression  n:ade  at  this  time  by  this  court  would 
be  of  little  binding  weight  in  view  of  the  fact  that  under  the 
arrangement  made,  there  was  no  such  requirement  as  I  have 
stated.  We  are  inclined,  hnwever,  to  the  view  that  at  least  in  a 
case  of  irresponsible  persons  from  whom  no  collection  could  be 
made  by  ordinary  process  of  law,  there  would  be  no  impropriety 
in  the  railway  company  insisting  upon  some  security  that  the 
expense  would  be  paid  and  that  the  company  w'ould  not  be  com- 
pelled to  render  the  service  or  incur  necesvsary  expense  until 
so  secured. 

All  this  discussion  is  suggested  by  the  fact  that  when  ^fr. 
Sterling  had  brought  his  house  to  the  track  and  the  company 
had  seemingly  w-aived  other  conditions  and  requirements,  and 
was  present  with  its  w^ork  car  and  crew  for  the  purpose  of  aiding 
in  the  moving  of  the  house,  the  question  of  payment  in  advance, 
or  the  giving  of  some  sort  of  security  by  Mr.  Sterling  was  first 
raised  by  some  employes  of  the  railway  company.  It  •^vas  now 
for  the  first  time  insisted  that  ]Mr.  Sterling  should  pay  the 
company  the  sum  of  ten  dollars,  or  in  default  of  that  that  he 
should  give  some  indemnity  or  security  for  the  payment  to  them 
of  the  expense  of  disconnecting  and  raising  their  wires.  He 
says  that  he  was  not  prepared  to  do  this  at  that  time;  he  had 
not  that  amount  of  money,  and  declined  to  comply  with  the 
demand.  He  testifies  that  the  noon  hour  having  arrived  and 
the  employes  of  the  traction  company  refusing  to  do  anything 
until  they  had  eaten  their  dinner  or  luncheon,  he  unhitched  his 
horses  from  the  trucks  which  were  employed  in  the  moving  of 
the  house,  and  that  there  was  a  suspension  of  action  for  some 
little  time;  subsequently  one  of  the  employes  of  the  company 
got  upon  the  roof  of  the  house,  and  Mr.  Sterling  says  he  sup- 
posed they  were  about  to  permit  him  to  go  across  without  any 
.further  demand,  and  that  this  man  had  gone  upon  the  roof  for 
the  purpose  of  lifting  the  wires  above  the  house  so  that  the  house 
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could  pass  under.  Thereupon  he  moved  his  house  forward  to 
such  a  point  that  certain  skids  upon  which  the  house  rested  pro- 
jected to  some  extent  across  the  defendant's  track.  Thereupon 
the  man  who  was  upon  the  house  came  down,  the  house  and  the 
wagon  trucks  remaining  in  that  position  for  the  further  action 
of  all  parties. 

A  crowd  had  gathered  by  this  time;  the  company  demanded 
the  removal  of  this  obstruction  from  the  track,  and  with  this 
demand  Mr.  Sterling  did  not  comply;  whereupon,  after  some 
talk  between  them,  the  work  car  of  the  company  was  moved, 
first  with  no  very  great  force,  against  the  truck,  striking  the 
skids,  but  afterwards  with  sufficient  force  to  strike  it  and  do  it 
some  damage.  The  truck  which  was  struck  seems  to  have  been 
broken  from  the  wheels;  the  house  was  dropped  at  one  comer, 
the  chimney  fell,  the  plastering  was  broken  in  the  house  and 
other  damage  done  which,  as  the  witnesses  testified,  amounted 
to  considerably  more  than  the  amount  charged  in  the  plaintiff's 
petition  and  sued  for. 

This  is  a  general  statement  of  the  transaction  as  it  occurred 
up  to  that  point.  Later,  at  some  time  in  the  following  night, 
the  house  was  moved  across  the  defendant's  tracks  and  some 
injury  was  thereby  occasioned  to  the  company's  wires.  Some 
hangers  were  pulled  oflf,  or  pulled  loose,  and  there  was  other 
damage  claimed  by  the  company,  but  the  evidence  utterly  fails 
to  disclose  that  the  plaintiff  had  any  connection  with  it.  Indeed, 
during  the  progress  of  these  acts  the  company,  having  failed  to 
obtain  an  injunction  from  the  court  in  time  to  restrain  the 
moving  of  the  house  across  the  tracks,  caused  the  arrest  of  the 
plaintiff,  which  resulted  in  his  being  taken  away  from  the  scene 
of  the  operations  for  some  hours. 

One  of  the  contentions  of  the  plaintiff  in  error,  the  traction 
company,  is  that  all  the  evidence  of  the  plaintiff's  arreiU,  wa>4 
improperly  admitted  by  the  court  and  that  it  created  a  prejudice 
in  the  minds  of  the  jury  against  the  defendant  company.  This 
has  been  a  very  serious  question  in  our  minds,  and  we  should 
not  be  disposed  to  hold  that  this  evidence  could  properly  be 
admitted,  unless  upon  one  of  two  grounds.  The  plaintiff  had 
charged  in  the  petition  that  this  conduct  of  the  defendant  com- 
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pany  was  malicious;  there  was^  however,  no  iirginp:  upon  the 
court  that  there  should  be  punitive  damapres,  nor  did  the  court 
in  its  instructions  advise  the  jury  to  consider  such.  The  element 
of  malice,  then,  was  of  no  especial  consequence,  and  we  are 
driven  to  the  other  consideration,  and  that  is  that  there  was 
some  evidence  that  Mr.  Sterlinor  was  not  present  at  the  time  that 
the  house  was  finally  moved.  The  defendant  had  made  a  claim 
for  damapres  a^fainst  him  for  injuiy  to  its  wires  and  the  interrup- 
tion of  traffic,  etc.  Our  judprment  is  that,  Tinder  all  the  circum- 
stances in  the  placing  of  the  house  where  he  placed  it,  he  was 
not  guilty  of  any  violation  of  the  defendant's  rights,  and  that 
the  company  would  not  be  entitled  to  recover  from  him  damages 
by  reason  of  his  conduct.  The  company  may  have  been,  or  may 
not  have  been  entitled  to  damages  against  some  persons  for  the 
moving  of  the  house  across  the  tracks  in  the  night  season  wherein 
some  damage  was  done  to  the  company's  wires,  but  there  is  not 
a  particle  of  evidence  unless  circumstantial  to  connect  the  plaint- 
iff with  that,  and  we  are  inclined  to  think,  on  the  whole,  that  it 
was  proper  enough  for  him  to  show  the  fact  that  he  was  under 
arrest  and  was  taken  away  to  a  distant  point  as  a  sort  of  an 
alibi — as  showing  that  he  had  no  part  in  whatever  feature  in 
this  transaction  might  be  deemed  to  be  unlawful.  There  were 
one  or  two  circumstances  connected  with  this  arrest,  the  admis- 
sion of  which  in  evidence  was  of  very  doubtful  propriety,  but 
under  all  the  circumstances  of  the  case  we  are  not  inclined  to 
deem  their  admission  so  substantial  and  important  as  to  justify 
a  reversal  of  the  judgment  of  the  court  below  on  that  ground. 

One  of  the  questions  concerned  the  offer  of  a  large  number  of 
persons  to  go  bail  for  Sterling  when  he  was  arrested.  This 
evidence  should  not  have  been  permitted  to  go  to  the  jury  in 
our  judgment,  and  it  might  be  reversible  error  were  it  not  for 
another  consideration  which  we  have  given  to  the  whole  matter 
and  to  which  I  will  refer. 

There  was  no  evidence  by  the  company  as  to  what  would  be 
the  reasonable  expi^nse  of  disconnecting  these  wires  or  so  to 
move  them  as  to  permit  the  passage  of  the  plaintiff's  house.  It 
is  not  in  evidence  that  the  sum  of  ten  dollars,  the  price  de- 
manded, was  a  reasonable  price  for  the  work.    There  is  no  evi- 
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dence  that  Mr.  Sterlingr  was  insolvent — that  a  claim  for  ten 
dollars,  or  even  more,  could  not  have  been  collected  from  him 
by  legal  process.  We  think,  thcMi,  that  the  company  was  not 
justified  in  the  demand  that  it  made,  and  had  no  right  to  make 
such  demand  at  the  time,  and  if  the  company  deemed  Sterling 
irresponsible,  he  should  have  been  so  notified  before  the  time  he 
brought  his  house  to  the  track  and  made  his  preparations  for 
moving  across. 

But,  however  we  may  deem  all  these  preliminary  questions, 
there  can  be  no  possible  question  that,  in  the  moving  of  the 
house,  if  the  company  had  a  right  to  treat  it  as  an  obstruction 
upon  .its  track,  no  undue  force  could  be  used  in  removing  it. 
There  is  no  very  adequate  reason  for  believing  that  the  com- 
pany could  not  have  pushed  the  house  back;  it  was  resting  upon 
these  trucks  with  wheels,  and  it  would  have  required  no  great 
force  to  move  the  house  far  enough  back  to  take  the  skids 
entirely  away  from  the  position  in  which  they  were  obstructing 
the  passage  of  cars  along  the  track.  No  explanation  is  given  of 
the  failure  to  do  this.  It  is  perhaps  true,  as  stated,  that  there 
was  a  crowd  present,  and  the  crowd  was  somewhat  threatening 
in  the  expressions  used,  and  in  its  demeanor.  There  is  some 
conflict  on  this  point,  but  we  may  assume  that  the  claims  of  the 
company  in  this  respect  were  well  founded.  Even  this,  however, 
hardly  explains  to  the  jury  the  failure  of  the  company  to  at- 
tempt to  move  the  house  by  geu'tler  means  than  it  did  and  with- 
out in  any  way  injuring  it.  The  car  w-as  butted  against  thf' 
house  and  did  considerable  mischief,  as  I  have  stated.  We  think 
that  the  jury  might  fairly  have  inferred  that  the  company  used 
undue  force. 

Now  I  stated  that  there  is  a  i-eason  why  the  error  to  which 
I  have  referred  might  not  be  deemed  sufficient  to  justify  a  re- 
versal of  the  case  below.  We  think  that,  under  all  the  circum- 
stances of  this  case,  the  verdict  was  an  entirely  proper  one.  The 
evidence  discloses  greater  damage  to  the  plaintiff  than  that 
which  he  sued  for  and  for  which  judgment  was  rendered.  The 
result  of  a  new  trial,  should  the  verdict  be  set  aside,  would 
probably  be,  and  we  think  ought  to  be,  the  rendition  of  the 
same  verdict,  and,  believing  that  substantial  justice  has  been 
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done  under  all  the  circumstances,  we  are  disposed  to  allow  the 
verdict  and  judgment  of  the  court  l^elow  to  stand. 

/.  A.  d'  E.  V.  Bope,  for  plaintiff  in  error. 

S.  P.  Ilarrison,  for  defendant  in  error. 


AWARDING  OF  CONTRACTS  BY  COUNTY  COMMISSIONERS. 

[Circuit  Court  of  Sandusky  County.] 

The  State  op  Ohio,  ex  rel  Swint,  Reinick  &  Company,  v. 
The  Board  of  County  Commissioners  op  Sandusky 

County,  Ohio. 

Decided,   December,   190G. 

County  Commissioners — Bids  and  Bidding — For  County  Bridges — Man- 
damns  to  Compel  Award  to  the  Lovyest  Bidder — Discretion  of 
Commissioners — Contracts  which  Need  not  he  Awarded  to  the  Low- 
est Bidder. 

1.  It  is  not  improbable  that  mandamus  will  lie  to  compel  county  com- 

missioners to  award  a  contract  for  a  public  improvement  to  the 
lowest  and  best  bidder,  when  the  statute  requires  such  action  on 
their  part,  and  it  appears  by  undisputed  evidence,  or  concession 
in  pleadings,  that  one  of  the  bidders  is  the  lowest  and  best,  and 
that  the  commissioners  are  fraudulently  colluding  for  the  award 
of  the  contract  to  another  bidder. 

2.  But  where  the  petition  falls  to  disclose  that  the  contract   is  one 

which  the  commisslonei's  are  required  to  award  by  public  bidding, 
the  fact  that  they  did  advertise  in  regular  form  for  bids  witli  a 
reservation  of  the  right  to  reject  any  or  all,  does  not  afford  ground 
for  compelling  them  to  accept  the  lowest  and  best  bid,  or  for  com- 
plaint because  an  amendment  was  permitted  to  one  of  the  bids 
after  expiration  of  the  time  fixed  for  their  filing,  whereby  better 
figures  were  obtained  for  the  county. 

Per  Curiam. 

Error  to  the  Court  of  Common  Pleas  of  Sandusky  County, 
Ohio. 

This  is  a  proceeding  by  which  the  plaintiff  in  error  seeks  to 
reverse  a  judgment  of  the  court  of  common  pleas,  sustaining 
a  demurrer  to  the  amended  petition  of  plaintiff  and  dismissing 
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the  plaintiff's  action.  The  ease  is  one  instituted  in  the  court 
below  for  injunction  and  mandamus. 

The  plaintiff,  in  its  amended  petition,  alleges  that  the  relators, 
together  with  other  persons,  submitted  bids  for  the  construction 
of  certain  bridges  in  said  county,  and  that  the  relators  were  the 
lowest  and  best  bidders  therefor.  It  is  claime<l  that  plans  and 
specifications  and  estimates  were  prepared  and  that  the  proceed- 
ings of  the  board  of  county  commissioners  of  said  county  were 
taken  under  Sections  795  to  800,  inclusive,  of  the  Revised  Stat- 
utes; that  notices  were  published  for  four  weeks  in  a  newspaper 
published  and  of  general  circulation  in  said  county,  soliciting 
such  bids,  in  pursuance  of  gaid  plans  and  specifications,  for 
each  of  said  bridges  separately,  and  with  a  provision  in  said 
notices  that  bids  would  be  received  up  to  twelve  o'clock  noon 
( n  the  second  day  of  March,  1906.  The  plaintifl^  says  that  rela- 
tors filed,  in  due  form,  within  the  time  named  in  the  notice,  a 
sealed  bid  in  all  respects  as  required  by  the  notice  published  and 
by  the  statute  and  in  accordance  with  the  said  plans  and  specifi- 
cations, agreed  to  furnish  materials  and  do  the  required  work 
upon  all  said  bridges  for  the  sum  of  $709.08. 

The  amended  petition  alleges  further,  among  other  matters, 
that  at  the  time  specified  in  said  notice  the  said  board  of  com- 
missioners opened  and  read  the  bids  and  that  the  said  board 
of  commissioners,  together  with  the  county  surveyor,  tabulated 
the  same  and  found  and  declared  the  bid  of  the  relators  to  be 
the  lowest  and  best  bid,  but  adjourned  for  the  noon  hour  with- 
out awarding  the  contract ;  that  at  a  later  hour  of  the  same  day 
the  said  board  of  commissioners  reassembled  for  the  purpose  of 
taking  futher  action  in  the  matter  of  awarding  the  contract. 

The  amended  petition  further  alleges  that  the  bid  of  another 
party,  known  as  the  Hughes  Brothers,  was  of  like  character 
with  that  of  the  relators,  but  was  for  the  sum  of  $929.07;  and 
that  during  the  adjournment  of  said  board  of  commissioners 
and  after  the  opening  of  the  bids,  and  before  the  reassembling 
of  the  said  board,  the  said  Hughes  Brothers,  acting  in  collusion 
with  certain  members  of  said  board  of  county  commissioners, 
added  to  their  bid  and  proposal  the  following  sentence:  **If 
the  said  board  awards  the  said  Hughes  Brothers  all  the  said 
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bridges  we  will  allow  a  reduction  of  fifteen  per  cent,  from  the 
total  amount  stated  in  this  bid/'  It  is  further  alleged  that 
said  Hughes  Brothers  and  certain  members  of  said  board  ille- 
gally colluded  and  fraudulently  conspired  in  the  making  and 
procuring  of  said  change  and  alteration  in  said  Hughes  Brothers' 
bid,  and  that  said  change  and  alteration  were  made  after  twelve 
o'clock  on  the  second  day  of  March,  1906,  and  after  all  the 
bids  herein  mentioned  and  described  had  been  opened  and  read 
by  the  said  board  of  commissioners,  and  that  said  change  and 
alteration  were  contrary  to  the  terms  and  conditions  prescribed 
in  said  notice  by  the  said  commissioners  and  contrary  to  and  in 
violation  of  law;  that  said  reduction  in  price  was  made  after 
the  bids  had  been  opened  and  read,  and  after  the  relators  had 
been  ascertained  to  be  the  lowest  bidders,  and  after  said  commis- 
sioners and  Hughes  Brothers  had  full  knowledge  that  relators 
were  the  lowest  and  best  bidders,  and  was  made  in  fraud  and 
violation  of  the  relators'  rights  in  the  premises. 

The  plaintiif  alleges  the  intention  of  said  board  to  enter  into 
a  contract  with  said  Hughes  Brothers  for  furnishing  of  the 
work  and  materials  for  said  bridges  and  that  they  will  do  so  un- 
less restrained  by  the  order  of  the  court.  Based  upon  these  and 
other  facts  mentioned,  the  plaintiff  asks  for  a  writ  of  mandamus 
against  the  said  board  commanding  it  to  award  its  said  contract 
to  the  relators,  and  also  that  said  board  be  enjoined  from  enter- 
ing into  any  contract  with  said  Hughes  Brothers.  The  demurrer 
to  this  amended  petition  is  upon  the  ground  that  it  does  not 
state  facts  constituting  a  cause  of  action,  and  that  said  facts  do 
not  entitle  the  relators  to  the  relief  asked.  The  estimated  cost 
of  the  contemplated  structures  is  not  stated  in  the  amended  pe- 
tition, except  that  as  to  each  of  the  bridges  it  is  less  than  $1,000. 
Copies  of  the  notice  and  of  the  relators'  alleged  bids  are  at- 
tached to  said  amended  petition  and  made  a  part  thereof. 

By  the  filing  of  a  demurrer  the  allegations  of  the  amended 
petition  are,  of  course,  to  be  taken  as  true,  including  the 
averment  that  some  of  the  commissioners  colluded  with  Hughes 
Brothers  as  to  the  alteration  of  their  bid,  and  that  the  bid  of 
relators  was  the   lowest  and  best  bid  among  those  submitted. 
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The  notice  published  by  the  commissioners  contained  an  express 
reservation  of  a  right  *'to  reject  any  or  all  bids.*' 

We  have  no  doubt^  under  the  facts  admitted  by  the  demurrer, 
as  to  the  right  of  a  tax-payer  of  the  county  to  an  injunction 
to  restrain  the  commissioners  from  awarding  the  contract  to 
the  Hughes  Brothers  after  the  refusal  of  the  prosecuting  at- 
torney to  institute  such  suit.  There  is  here,  however,  no  al- 
legation either  that  the  relators  are  tax-payers  or  that  the 
prosecuting  attorney  has  been  requested  or  has  refused  to  in- 
stitute such  proceedings  for  an  injunction.  It  seems  to  be 
conceded  by  both  parties  that  the  question  now  pending  before 
our  court  involves  only  the  sufficiency  of  the  facts  alleged  by  th:» 
relators  to  entitle  them  to  the  writ  of  mandamus  compelling  the 
county  commissioners  to  award  to  them 'the  contract. 

It  has  been  generally  held  that  the  courts  will  not,  by  man- 
damus, interfere  with  the  discretion  of  the  commissioners  and 
like  bodies,  in  determining  as  to  which  among  several  bidders 
for  a  contemplated  improvement  is  the  lowest  and  best  bidder. 
These  cases,  however,  so  far  as  we  are  advised,  have  not  in- 
volved the  consideration  of  such  facts  as  are  herein  disclosed, 
and  it  is  not  improbable  that,  in  a  case  w^here,  under  the  statute, 
the  commissioners  are  compelled  to  award  a  contract  for  an 
improvement  to  the  lowest  and  best  bidder,  if  it  should  appear 
by  the  undisputed  evidence,  or  concession  in  pleadings,  as  here, 
that  one  of  the  bidders  was  the  lowest  and  best,  and  that  the 
commissioners  were  fraudulently  cx)lluding  with  another  to  de- 
feat the  statute,  the  court  might  interfere  by  mandamus. 

But  does  this  amended  petition  disclose  a  case  in  which 
the  commissioners  were  compelled  to  let  the  contract  or  contracts 
for  the  construction  of  these  bridges  upon  competitive  bid- 
ding? As  already  stated,  the  estimated  cost  of  the  proposed 
structures  is  not  given,  although  it  is  said  to  have  been,  as 
to  each  of  said  bridges,  less  than  $1,000.  Rut  in  Section  798, 
Revised  Statutes,  it  is  provided  that — 

**When  the  estimated  cost  of  any  *  *  •  bridge  or  bridge 
sub-structure  or  of  making  any  addition  thereto  or  repair  there- 
of, does  not  exceed  $200.00,  the  same  may  be  let  at  private 
contract  without  any  publicaticm  or  notice  thereof.'' 
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The  pleadings  nowhere  aver  that  these  bridges  were  not  of 
the  class  so  specified  in  the  statute — ^that  is  to  say,  bridges 
of  an  estimated  cost  not  to  exceed  $200;  and  the  bids  of  the 
relators  indicate  tha.t  no  one  of  the  bridges  was  to  cost  the 
county  upon  such  bidding  as  much  as  $200. 

Upon  this  state  of  facts  we  fail  to  discover  that  there  was 
any  requirement  of  the  statute  that  the  contract  should  be 
let  to  the  competition  of  bidders  at  all.  If  the  county  com- 
missioners saw  fit  to  invite  offers  from  contractors,  it  was 
their  privilege  so  to  do.  The  action  taken  by  them,  so  far  as 
disclosed  by  the  amended  petition,  was  entirely  voluntary  and 
it  was  within  the  power  of  the  commissioners  when  so  acting 
to  reserve  to  themselves  the  right  to  reject  any  or  all  bids, 
as  in  terms  they  did.  %  With  this  reser\'ation,  neither  the  re- 
lators nor  any  other  bidder  had  a  right  to  insist  upon  the 
acceptance  of  a  bid,  and  after  the  opening  and  inspection  of 
several  bids,  the  commissioners  might,  if  they  chose,  permit 
any  amendments  of  such  offers  tendered  them,  so  as  to  obtain 
the  best  figures  for  the  oounty. 

These  views,  of  course,  dispose  of  the  questions  as  to  the 
right  of  the  relators  to  either  injunction  or  mandamus,  or 
both.  We  find  no  error  in  the  conclusion  reached  by  the  court 
below,  and  the  judgment  will  be  affirmed. 

Hal  De  Rayi,  for  plaintiff  in  error. 

M.  W.  Ilunt,  for  defendant  in  error. 


PROSECUTION  FOK  SEIXING  MILK  BELOW  STANDARD. 

[Circuit  Court  of  Hamilton  County.] 
George  Diersing  v.  State  of  Ohio. 

Decided.  January  17.  1907. 

Criminal  Law — Adulterated  Milk — Prosecution  for  Celling — Insufficient 
Evidence  to  Connect  Owner  with  Sale — Driver  of  Wagon  Misnamed 
in  Affidavit — Agency. 

The  admitted  sale  of  milk  which  was  below  standard,  from  a  wagon 
belonging  to  the  defendant  and  from  cans  which  contained  the 
supply  he  had   delivered   to  his  customers,   does   not   justify   his 
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conviction  of  selling  milk  below  standard,  where  the  evidencs 
fails  entirely  to  show  that  the  boy  who  made  the  sale  was  author- 
ized to  sell  milk,  or  had  ever  sold  any  before,  but  that  he  sold 
the  milk  on  this  occasion  without  the  knowledge  of  the  owner, 
while  temporarily  iB  charge  of  the  wagon,  and  did  not  account  to 
the  owner  for  the  money  received  therefor. 

Swing,  J. ;  Giffen,  J.,  and  Jelke,  P.  J.,  ooncur. 

George  Diersing  was  arrested,  tried  and  convicted  before 
M.  MuUer,  a  justice  of  the  peace  in  the  city  of  Cincinnati,  on 
a  wairant  sworn  to  by  John  J.  Kinney,  Assistant  Dairy  and 
Food  Commissioner  of  Ohio.  The  offense  charged  in  the  affi- 
davit of  Kinney  was  that  said  George  Diersing  did,  on  the 
29th  day  of  June,  1905,  through  his  agent,  Joseph  Kurrus,  sell 
to  said  Kinney  one-half  pint  of  milk,  which  said  milk  con- 
tained only  10  63-100  per  cent,  of  total  solids,  which  it  is  al- 
leged is  contrary  to  the  law  of  the  state. 

The  evidence  is  all  embodied  in  a  bill  of  exceptions.  The 
case  was  taken  on  error  to  the  court  of  common  pleas,  and 
in  that  court  the  judgment  of  the  justice  was  affirmed.  Error 
is  prosecuted  to  this  court  to  reverse  the  judgments  of  said 
courts.  The  error  relied  on  is  that  the  evidence  is  insufficient 
to  sustain  the  judgments. 

There  is  no  question  but  that  Kinney  purchased  from  a  boy 
who,  at  the  time,  was  in  charge  of  the  wagon  of  Diersing,  a 
half  pint  of  milk;  that  Diersing  was  in  the  business  of  selling 
milk  to  customers  in  said  city;  that  the  milk  sold  to  Kinney 
by  this  boy  was  impure  and  contained  fifteen  per  cent,  of 
water. 

The  evidence  shows  that  no  such  boy  by  name  Joseph  Kurrus 
was  ever  in  the  employ  of  Diersing,  but  a  boy  by  the  name  of 
Webber  waa  in  the  employ  of  Diersing,  and  was  in  control  of 
said  wagon  at  the  time  Kinney  purchased  the  milk. 

Diersing  testified  that  he  had  served  his  customers,  and  hav- 
ing some  business  to  transact,  left  his  w'agon  in  Webber's 
'  charge,  with  instructions  to  meet  him  at  Third  and  Walnut 
streets,  in  said  city,  at  a  certain  time;  that  Webber  was  not 
employed  by  him  to  sell  any  milk,  never  did  sell  milk  for  him, 
and  in  this  instance  did  not  report  to  him  any  sale  or  pay  him 
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any  money  for  the  sale  of  milk.  The  boy  Webber  ran  away 
shortly  after  this,  and  has  not  been  found.  There  is  nothing 
in  the  evidence  to  disprove  the  statement  of  Diersing  except 
the  circumstance  above  referred  to. 

We  think  this  is  insufficient  to  sustain  the  conviction.  It 
was  incumbent  on  the  state  to  prove  by  clear  and  convincing 
evidence  that  the  boy  was  the  agent  of  Diersing  for  the  sale 
of  this  milk.  There  is  nothing  unreasonable  in  what  Diersing 
says  about  this  boy.  lie  was  employed  about  his  place  to  wash 
cans  and  take  care  of  his  horses;  never  had  sold  any  milk  for 
him;  came  to  town  that  day  to  buy  some  things  at  the  store; 
did  not  authorize  him  to  sell  any  milk,  and  he  did  not  report 
to  him  that  he  had  sold  any  milk.  No  other  sale  was  shown 
to  have  been  made  by  this  boy  at  this  time  or  at  any  other  time. 
It  is  fairly  showm  that  the  milk  belonged  to  Diersing;  it  was  sold 
out  of  his  cans  and  out  of  his  wa^on.  He  says  that  he  came  to 
town  with  35  gallons  of  milk;  had  served  his  customers  and 
there  was  probably  2  gallons  left  in  the  cans.  The  mere  fact  that 
the  boy  in  charge  of  his  wagon  and  his  milk  sold  the  milk  does 
not  of  itself  prove  by  clear  and  s^atisfactory  evidence  that  the  boy 
was  authorized  to  sell  in  the  absence  of  other  evidence  showing 
sales  by  the  boy  for  Diersing  or  other  direct  evidence  that  Dier- 
sing authorized  him  to  sell.  Diersing  says  he  never  authorized 
him  to  sell  any  milk ;  that  the  boy  never  did  sell  milk  for  him  and 
he  never  employed  him  to  sell  milk.  The  boy  could  not  bind 
Diersing,  unless  Diersing  authorized  him  to  sell,  and  such  au- 
thority is  not  shown  in  a  clear  and  satisfactory  way  by  show^ing 
a  single  sale  by  the  boy,  especially  when  weighed  in  connection 
with  the  evidence  of  Diersing  which  seems  to  be  clear,  reasonable 
and  satisfactory. 

The  judgments  of  the  court  of  common  pleas  and  of  the 
justice  of  the  peace  should  be  reversed,  and  Diersing  discharged, 
for  the  reason  that  said  conviction  is  not  sustained  by  sufficient 
evidence.  , 

A.  n.  Bode,  for  the  plaintiff  in  error. 

Ch/is.  F.  Williams,  for  the  state. 
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FORFKITURE  OF  LEASE  FOR  SELUNG  LIQUOR.  ON 

SUNDAY. 

[Circuit  Court  of  Wood  County.] 

Cora  L.  Moser  v.  WhjLiam  L.  Stebel. 

Decided,  November  24,  190G. 

Landlord  and  Tenant — Injunction  by  Landlord — Against  Tenant  Who 
Sold  Liquor  on  Sunday — Forfeiture  of  the  Lease  under  Section 
4361 — Application  of  the  Common  Law — And  of  Section  43G4 — 
Proof  upon  which  Forfeiture  may  he  Based — Forcible  Detainer — 
Lien  upon  the  Premises  under  the  Aiken  Law — Not  Applicable  to 
a  Pre-existing  Lease — Fines  under  the  Penal  Statute  and  Damages 
in  a  Civil  Action — Estoppel. 

1.  Section  4361,  in  so  far  as  it  pi'ovides  for  the  forfeiture  of  the  lease 
of  premises  upon  which  intoxicating  liquor  has  been  sold  contrary 
to  law,  is  declaratory  of  a  principle  that  existed  at  common  law, 
and  which  exists  independent  of  the  statutory  enactment. 
2.  The  sale  of  liquor  on  Sunday  invalidates,  eo  instanti,  the  lease  of 
the  premises  upon  which  the  sales  are  made,  notwithstanding  the 
selling  of  liquor  on  Sunday  had  not  been  declared  unlawful  at  the 
time  of  the  enactment  of  Section  4361. 

3.  It  is  not  necessary  that  a  landlord,  seeking  to  forfeit  a  lease  be- 

cause of  the  unlawful  sale  of  intoxicating  liquors  on  the  premises, 
should  bring  a  criminal  prosecution  and  establish  beyond  reason- 
able doubt  that  the  lessee  has  violated  the  law  with  reference  to 
liquor  selling.  It  is  enough  if  he  proceed  in  a  court  of  civil 
jurisdiction  and  by  the  amount  of  proof  requisite  in  such  a  tri- 
bunal establish  the  fact  that  the  defendant  has  violated  the  law, 
whereupon  the  common  law  principle  applies,  terminating  the 
tenancy  as  of  the  time  of  the  unlawful  act. 

4.  Inasmuch  as  no  state  can  pass  a  law  which  impairs  the  obligation 

of  contracts,  the  lien  for  the  tax  of  $1,000  under  the  Aiken  law 
probably  does  not  attach  to  property  held  by  the  liquor  seller  under 
a  lease  which  antedates  this  law. 

5.  The  position  of  a  tenant  whose  tenancy  has  been  forfeited  by  his 

own  unlawful  act,  is  analogous  to  that  of  one  holding  over  his 
term,  and  if  his  continued  ix)ssession  and  use  of  the  premises  for 
selling  liquor  is  likely  to  endanger  his  landlord's  title  by  placing 
a  statutory  lien  thereon,  the  tenant  being  insolvent,  ground  is 
afforded  for  the  protection  of  the  landlord  by  injunction, 
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WiLDMuVN,  J.;  Parker,  J.,  and  Haynes,  J.,  concur. 

The  case  of  Moser  v.  Stebel  presents  the  following  issues: 
Cora  L.  Moser  is  the  owner  of  a  certain  saloon  property  in  the 
village  of  Perrysburg  which  at  the  time  of  some  of  the  trans- 
actions involved  in  this  case  was  in  the  occupancy  and  posses- 
sion of  the  defendant,  Stebel,  as  her  tenant.  A  suit  was  brought 
by  her  in  the  court  below  to  enjoin  him  from  continuing  the 
saloon  business  upon  said  premises  and  to  declare  the  lease  for- 
feited by  reason  of  unlawful  sales  said  to  have  been  made  by 
him  upon  a  Sunday  prior  to  the  filing  of  the  petition.  She 
alleged,  first,  that  he  had  forfeited  his  rights  under  the  lease  by 
his  violation  of  the  law  in  the  respect  already  referred  to;  sec- 
ond, that  the  so-called  Aiken  law  had  shortly  before  been  passed 
by  the  Legislature,  which  law  imposed  a  tax  upon  the  business 
of  selling  liquor  to  the  amount  of  one  thousand  dollars  per 
annum,  and  provided  that  it  should  become  a  lien  upon  the 
property  wherein  the  business  was  conducted.  The  petition 
alleged  also  that  the  plaintiff  had  begun  proceedings  in  forcible 
detainer  against  the  defendant  to  eject  him  from  the  premises 
in  controversy.  In  addition  to  these  averments,  and  as  a  reason 
for  affording  her  the  protection  which  she  seeks,  she  alleged  the 
insolvency  of  defendant. 

The  case  was  tried  in  the  court  below  upon  affidavits  which 
had  been  used  in  presenting  a  motion  to  dissolve  a  temporary 
injunction  allowed  by  the  court,  and  having  been  submitTted  to 
the  court,  proceeded  to  final  decree  and  was  subsequently  ap- 
pealed to  this  court.  Since  its  appearance  here  a  supplemental 
petition  has  been  filed  by  the  plaintiff,  alleging  that  the  forcible 
detention  suit  mentioned  in  her  petition  below  has  gone  to 
judgment,  resulting  in  her  favor,  and  that  the  defendant  has 
thereupon  vacated  the  premises,  so  that  she  has  been  restored 
to  possession.  There  seems  to  be  not  very  much  left  for  this 
court  to  determine  under  an  adjudication  as  to  the  rights  of  the 
parties  except  with  reference  to  costs  as  based  upon  the  claims 
presented  by  the  pleadings  and  the  facts  as  existing  at  the  in- 
ception of  the  suit.    These  are  substantially  as  follows : 

On  a  certain  day — ^the  Sunday  prior  to  the  beginning  of  this 
suit — ^the  defendant,  Stebel,  being  in  the  possession  of  the  prera- 
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ises  in  controversy,  made  sales  in  violation  of  the  Sunday  law. 
It  seems  to  be  conceded  that  the  defendant  is  insolvent — at  least 
no  coiinter-affidavits  have  been  filed  to  those  which  make  the 
assertion  of  his  insolvency. 

The  question  is  raised  by  the  defendant  whether  the  making 
of  Sunday  sales  in  violation  of  the  law  would  result  in  the  for- 
feiture of  his  rights  under  the  lea-se  by  virtue  of  any  suit  or 
otherwise.  The  section  of  the  statute  which  has  been  most  dis- 
cussed in  this  respect  is  Section  4)^61,  which  it  has  been  stated 
is  the  basis  of  the  plaintiff's  claim  that  the  defendant  had  for- 
feited his  leasehold ;  it  reads : 

*'A  married  woman  shall  have  the  same  right  to  bring  suits 
and  control  the  same,  and  the  amount  recovered  as  a  fenime  sole ; 
all  damages  recovered  by  a  minor  under  this  chapter  shall  be 
paid  either  to  such  minor,  or  to  his  or  her  parent,  guardian  or 
next  friend,  as  the  court  shall  direct;  the  unlawful  sale  or  giving 
away  of  intoxicating  liquors  shall  work  a  f:irfeiture  of  all  rights 
of  the  lessee  or  tenant  under  any  leas^:*  or  contract  of  rent  upon 
premises  where  such  unlawful  sale  or  giving  away  takes  place; 
and  all  suits  for  damages  under  this  chapter  shall  be  by  civil 
action  in  any  court  having  jurisdiction  thereof.'' 

Much  of  this  section  is  irrelevant  to  the  issue  between  these 
litigants,  except  as  it  may  throw  light  upon  the  question  pre- 
sented by  counsel  for  the  defendant  whether  this  clau.se  as  to 
forfeiture  has  any  reference  to  sales  of  this  kind ;  that  is  to 
f'av,  sales  in  violation  of  the  Sundav  law.  The  section  concern- 
ing  this  provision  is  found  incorporated  in  the  statute  providing 
for  civil  damages  for  unlawful  sales  of  liquor  whereby  injury 
has  resulted  to  some  pers(^n  or  persons.  It  is  to  be  noted,  how- 
ever, that  this  clause  has  no  direct  reference  to  civil  damages. 
Its  reference  is  t-o  violations  of  the  penal  law;  **the  unlawful 
sale  or  giving  away  of  intoxicating  liquor  shall  work  a  forfeiture 
of  all  rights  of  the  lessee  or  tenant  under  any  lease  or  contract 
of  rent  upon  premises  where  such  unlawful  sale  or  giving  away 
takes  place;''  and  though  it  may  have  re(iuired  an  unlawful 
sale  to  ju.stify  a  suit  for  civil  damages,  as  has  been  held  by  our 
Supreme  Court,  still  it  seems  that  this  forfeiture  is  not  upon 
the  ground  that  damages  have  accrued  to  any  person  civilly. 
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but  solely  upon  the  ground  that  one  of  the  penal  laws  has  been 
violated. 

It  is  insisted  by  counsel  for  defendant  that  in  the  origin?^ 
civil  damage  act  the  inhibition  against  selling  liquor  on  Sunday 
was  not  one  of  the  clauses  inchided.  We  think,  however,  that 
this  question  can  be  disposed  of  without  tarrying  very  long  to 
consider  w^hether  Section  4361  contemplated  all  unlawful  sales, 
or  only  such  sales  as  at  the  time  of  the  original  enactment  were 
made  in  violation  of  law.  such  as  selling  to  drunkards,  minors, 
etc.  Our  judgment  is  that  this  section  does  apply;  in  other 
words,  that  we  are  to  treat  the  clause  as  applying  to  all  unlaw- 
ful sales;  that  the  scope  of  the  section  is  broad  enough  and  that 
no  substantial  reason  can  be  found  for  limiting  it  to  the  kinds 
of  sales  that  were  made  unlawful  at  the  time  the  section  was  first 
inserted  in  the  law. 

If  at  that  time  it  applied  only  to  unlawful  sales  to  minors, 
drunkards,  etc. — but  if  by  statute  it  was  subsequently  made  un- 
lawful to  sell  upon  Sunday — then  this  section  applied  to  such 
new  unlawful  sales. 

However,  as  I  say,  we  are  not  forced  to  depend  entirely  upon 
this  section.  It  seems  to  us  that  it  is  in  a  measure  declaratory 
of  a  principle  that  existed  at  common  law  and  which  still  exists 
independently  of  the  statute. 

Let  us  look  for  a  moment  in  passing  and  before  treating  fur- 
ther this  question,  at  Section  4364,  which  provides: 

'*If  a  person  rent  or  lease  to  another,  any  building  or  prem- 
ises to  be  u.sed  or  occupied  in  whole  or  in  part,  for  the  sale  of 
intoxicating  litjuors,  or  permit  the  same  to  Ix*  so  used  or  occupied 
in  whole  or  in  part,  such  building  or  premises  so  leased  or  oc- 
cupied shall  be  held  liable  for  and  may  be  sold  to  pay  all  fines, 
costs  and  damages  assessed  against  any  person  occupying  the 
same. ' ' 

In  other  words,  by  Section  4364,  fines  for  the  violation  of  any 
law,  including  the  Sunday  law,  are  made  a  lien  upon  the  prem- 
ises where  the  business  is  conducted  and  where  the  unlawful 
sales  are  made.  Now  in  connection  with  that,  I  invite  attentiop 
to  the  case  of  MuUin  v.  Peck,  49  0.  S.,  447,  where  it  is  held; 
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*'It  is  not  essential  to  the  right  of  the  plaintiff  in  an  action 
under  Section  4364  of  the  Revised  Statutes,  to  subject  the  prem- 
ises where  intoxicating  liquors  are  unlawfully  sold  to  the  pay- 
ment of  damages  caused  by  such  sales,  either  that  the  premises 
should  have  been  leased  for  the  purpase  of  selling  liquor  thereon 
in  violation  of  law,  or  that  the  owner  or  lessor  should  have  knowl- 
edge that  such  liquors  were  to  be  sold  thereon,  or  knowingly  per- 
mitted the  sales  which  caused  the  damages.  Such  action  may 
be  maintained,  if  the  premises  were  leased  to  be  used  for  the 
F4ile  of  intoxicating  liquor,  or  were  permitted  by  the  lessor  to 
be  so  used.'' 

* 

If  they  were  leased  for  the  purpose  of  carrying  on  the  saloon 
business,  even  lawfully,  but  if  the  person  in  possession  carried 
it  on  unlawfully  and  thereby  became  liable  to  be  sued  for  dam- 
ages, the  premises  would  be  charged  with  the  payment  of  such 
damages.  Now  there  is  no  distinction  in  principle  between  the 
lien  for  damagCvS  and  the  lien  for  fines,  because  they  are  both 
embodied  in  Section  4364,  and  in  the  cas(»  of  Simpscy>i  v.  Serviss 
ft  al,  3  C.  C.  R.,  433,  decided  by  the  Circuit  Court  of  Clark 
County,  Judges  Stewart,  Shauck  and  Shearer,  the  same  prin- 
ciple was  applied  to  the  lien  for  fines,  as  follows : 

*'The  lien  for  the  assessments  and  penalties  prescribed  by  the 
act  entitled,  *An  act  providing  against  the  evils  resulting  from 
the  traffic  in  intoxicating  litiuois/  passed  May  14,  1886,  attaches 
to  the  real  property  on  and  in  which  the  business  of  such  traffic 
is  conducted  by  a  lessee,  although  the  same  is  so  conducted  with- 
out the  knowledge  or  conse»nt  of  th?  lessor  or  owner  of  the  prem- 
ises, and  in  violation  of  the  conditions  of  the  leas^. " 

So  we  have  these  two  decisions;  one  tif  the  Supreme  Court  and 
the  other  of  a  circuit  court,  holding  respectively  that  this  lien 
made  by  Section  4364  of  the  Revised  Statutes  is  imposed  upon 
the  premises  even  if  the  unlawful  sales  in  one  case  occur  or  in 
the  other  case  the  liability  for  injuries  accrues  without  th'» 
knowledge  or  consent  of  the  lessor.  I  cite  these  in  view  of  the 
claim  of  danger  that  misrht  accrue  to  the  lessor  in  this  case  in 
another  respect — in  respect  to  the  tax  whieh  has  been  imposed 
by  'the  Aiken  law,  and  whieh  may  also  become  a  lien  upon  the 
property,  and  I  cite  it  also  in  connection  with  the  case  of  Thomp- 
son V.  Ackerman,  21  C.  C.  R.,  beginning  at  page  741,  and  with 
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especial  reference  to  the  opinion  found  on  page  748 — the  opinion 
of  Judge  Mooney.  This  was  not  a  proceeding  or  action  with 
reference  to  the  unlawful  sales  of  liquor,  but  it  had  reference  to 
the  use  of  leased  premises  for  the  purpose  of  gambling  in  viola- 
tion of  another  act,  and  in  violation  of  the  statute  which  in  itself 
makes  a  forfeiture  of  the  lease  by  reason  of  such  use  of  the 
premises  in  violation  of  the  gambling  law.  In  the  discussion  of 
the  questions  involved,  Judge  Mooney  says,  quoting  from  4 
Kent's  Commentaries,  12: 

**If  the  tenant  for  life  or  years  aliened  his  land  by  feoffment, 
this  act  was,  at  common  law,  an  implied  forfeiture  of  the  estate, 
and  the  reversioner  might  enter  as  for  a  breach  of  a  condition 
in  law.  These  estates  were  likewise  subject  to  forfeiture,  not 
only  for  waste,  but  for  any  other  act  which  in  the  eye  of  the  law 
tended  to  defeat  or  divest  the  estate  in  reversion  or  pluck  the 
seigniory  out  of  the  hands  of  the  lord.  It  was  a  tacit  condition 
annexed  to  every  tenancy,  that  the  tenant  should  not  do  any 
act  to  the  prejudice  of  the  reversion.'' 

Judge  Mooney  cites  also  Wright  on  Tenures,  page  203,  and 
Taylor  on  Landlord  and  Tenant,  Sections  271,  272  and  488,  and 
adds: 

*'It  can  not  be  believed  that  the  law  which  decrees  a  forfeiture 
for  attorning  to  a  stranger— a  void  thing  and  creating  no  rights 
as  against  the  landlord— will  not  so  decree  when  by  the  tenant 
an  act  is  done  which  puts  a  valid  lien  upon  the  landlord's  estate, 
perhaps  for  an  amount  which  will  consume  the  entire  reversion. 
The  liability  to  loss  of  his  property  placed  upon  the  landlord, 
whether  he  be  the  lessor  or  the  grantee  of  the  lessor ;  the  violation 
of  his  common  law  duty  by  the  tenant  who  conducts  gambling 
upon  the  leased  premises;  the  purpose  of  our  legislation  which 
is  to  effectively  suppress  gambling,  the  duty  of  the  landlord 
which  is  to  hinder  or  prevent  the  unlawful  acts  ui>on  his  prem- 
ises, all  permit,  if  indeed  they  do  not  require,  the  lessor's  grantees 
to  hinder  gambling  upon  his  premises  by  expelling  therefrom  a 
tenant  whose  criminal  act  may  deprive  the  landlord  of  his  entire 
estate  in  reversion.  Having  imposed  this  liability  upon  the 
landowner,  it  would  seem  a  hardship  if  a  way  were  not  provided 
bv  which  the  liabilitv  cruld  be  avoided.  We  believe  that  that 
way  has  been  provided  by  the  common  law,  and  that  it  must 
be  held  that  it  is  a  tacit  condition  annexed  by  law  to  all  ten- 
ancies that  the  lessee  or  his  assignee  will  not  by  his  unlawful  act 
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cause  a  forfeiture  of  the  landlord's  interest  in  the  leased  prem- 
ises, and  for  breach  of  such  condition  the  lessor  or  his  grantee 
may  by  an  action  in  forcible  entry  and  detainer  enforce  a  for- 
feiture and  recover  possession/' 

We  concur  with  this  view  of  the  spirit  and  purpose  of 
the  statute  and  the  common  law  with  reference  to  the  acts 
of  a  tenant  which  might  amount  to  a  waste  of  the  landlord's 
estate ;  a  waste  of  it  by  the  destruction  of  the  tangible  property 
itself,  or  a  waste  of  it  by  putting  in  p?ril  of  destruction  the 
landlord  s  title.  And  if  a  tenant,  without  the  knowledge  or  con- 
sent of  the  landlord,  may  do  acts  with  reference  to  or  upon  the 
property  which  he  holds  as  tenant  which  might  place  thereupon 
a  lien  perhaps  to  the  full  value  of  the  property,  so  that  the  land- 
lord is  in  danger  of  losing  his  entire  estate,  it  would  seem  that 
equity  would  justify  an  interposition  of  a  court  to  protect  the 
landlord  from  such  result,  unless  he  has  an  adequate  remedy  at 
law.  It  is  urged  here  that  he  has  such  a  remedy ;  that  he  may  ob- 
tain a  judicial  forfeiture  of  the  lease  by  proceedings  before  a 
justice  of  the  peace  in  forcible  detention,  and  that  is  the  tenor  of 
the  decisions — some  of  them ;  it  is  the  decision  in  the  circuit  court 
report  to  which  I  have  referred. 

In  the  case  at  bar,  a  proceeding  before  a  justice  of  the  peace 
to  declare  the  tenancy  forfeitinl  in  fact  and  ousting  the  defend- 
ant from  the  premises,  was  maintained  and  judgment  was  ob- 
tained, so  that  for  the  mere  purpcse  of  declaring  a  forfeiture  of 
the  lease,  we  do  not  think  that  the  present  action  would  be 
maintainable.  It  remains  to  be  seen,  however,  whether  or  not 
certain  rights  did  not  accrue  to  the  lessor  by  reason  of  the  Aiken 
law,  which  provides  that,  during  the  term  of  the  least*,  if  the 
business  of  liquor  selling  is  continued  therein,  a  lien  for  a  thou- 
sand dollars  will  be  placed  upon  the  property  to  secure  the  tax 
imposed  by  the  law.  The  only  thing  sought  in  this  suit  is  a 
discontinuance  of  the  business  under  the  circumstances  dis- 
closed. The  statute  provides  that  the  continuance  in  the  business 
or  the  conducting  of  the  business  shall  subject  the  person  con- 
ducting it  to  the  tax  of  one  thousand  dollars  and  that  the  tax 
shall  become  a  lien  upon  the  property  on  the  28th  day  of  May. 
It  seems  that  this  act  was  to  go  into  force  and  the  lien  attach 


224       CIRCUIT  COURT  REPORTS— NEW  SERIES. 


Moser  v.  Stebel.  [Vol.  IX,  N.  S. 


only  two  days  after  the  date  when  the  petition  herein  was  filed ; 
the  proceeding  had  been  beonin  upon  the  same  date  in  forcible 
detention  to  procure  a  f :  rf  eiture  of  the  lease  and  eject  the  ten- 
ant from  the  property,  but  the  time  was  too  short  to  stop  him 
in  the  continuance  of  the  business  before  the  lien  under  the  act 
would  attach. 

What,  then,  wore  the  r:ji:h|:s  of  the  lessor?  The  law  was  not 
quick  enough.  By  the  tenant's  unlawful  act  he  had  forfeited 
the  light  to  continue  business  under  his  lease  and  forfeited 
his  right  to  the  possession  of  the  leased  property.  He  was  like 
a  defendant  holding  over  after  his  term  had  expired.  He  was 
subject  to  be  dispossessed,  but  while  still  in  possession  and 
before,  under  legal  procedure,  he  could  be  dispossessed,  he  was 
liable  to  impair  his  lessor's  title  by  continuing  in  the  business. 

Another  questi::n  arises  in  this  immediate  connection  which 
should  be  met  and  passed  upon.  If  the  defendant  had  had  a 
vested  right  to  remain  in  possession  and  continue  the  busi- 
ness, the  lien  might  not  have  attached  to  the  property,  be- 
cause this  Aiken  law  did  not  antedate  the  date  of  the  lease, 
and  we  have  the  general  rule  that  no  stato  can  pass  a  law 
which  will  impair  the  obligation  of  contracts.  The  act  was  in 
fact  passed  long  after  the  date  of  the  lease  and  it  might  not 
be  a  valid  enactment  so  far  as  applicable  to  this  property. 
In  other  words,  if  the  lessor  had  passed  all  her  rights  in  the 
property  to  the  defendant  so  far  as  possession  and  use  are  con- 
cerned, so  that  those  rights  had  vested  and  remained  vested  in 
the  defendant,  and  then  the  act  was  passed  authorizing  the 
placing  of  a  lien  upon  her  property,  it  is  my  judgment,  at  least, 
and  I  think  the  judgment  of  the  court,  that  such  enactment 
would  not  become  a  charge  upon  the  property  as  against  the 
landlord  for  the  rea.son  that  I  have  stated,  and  I  have  found 
some  authority  to  that  effect.  In  the  case  of  the  circuit  court 
report  first  cited,  supra,  the  statute  antedated  the  lease,  and  the 
court  held  that  under  such  circumstances,  if  the  defendant  did 
acts  which  caused  a  lien  to  attach  to  the  property,  the  statute 
would  take  effect,  but  there  is  a  strong  implication  that  it  would 
be  otherwise  if  the  lease  were  prior  to  the  statute  in  point  of  time. 
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But  here  we  have  the  case  that  although  a  right  had  once  vested 
in  the  defendant,  that  right  was  forfeited  by  his  own  act;  the 
tenancy  had  been  forfeited  by  him,  and  our  judgment  is  that  it 
was  forfeited  by  him  immediately  upon  the  date  of  the  first 
unlawful  act  and  that  fo  imlanfi  he  lost  all  his  rights  under 
the  lease. 

It  is  true  that  to  procure  a  legal  adjudication  of  that  fact 
the  lessor  must  proceed  in  some  court,  but  it  is  not  so  much  to 
forfeit  the  lease  as  it  is  to  procure  the  declaration  of  the  court 
that  it  is  forfeited.  It  is  not  incumbent  upon  the  lessor  to  bring 
a  criminal  prosecution  and  to  establish  beyond  a  reasonable 
doubt  that  the  defendant  has  violated  the  law;  it  is  enough  if 
the  lessor  proceed  in  a  court  of  civil  jurisdiction  and  by  the 
amount  of  proof  required  and  requisite  in  such  tribunal  estab- 
lish the  fact  that  the  defendant  has  violated  the  law,  and  then 
under  the  statute  the  common  law  principle  applies,  and  there- 
upon the  tenancy  is  found  to  have  been  terminated  at  the  time 
of  the  unlawful  act. 

As  already  stated,  it  is  like  a  case  of  a  tenant  holding  over, 
and  so  construing  it,  what  would  be  the  rights  of  ^Irs.  ^last^r 
after  the  termination  of  the  lease  by  expiration  of  the  term  of 
the  tenancy,  the  lessee  remaining  in  possession  and  attempting 
to  carry  on  the  business  of  liquor  selling,  the  Aiken  law  hav- 
ing been  passed  and  by  its  provisions  establishing  a  lien  upon 
her  property  if  the  business  should  be  so  continued,  a  lien 
\vhich  may  subject  her  to  the  loss  of  her  property?  We  think 
that  she  had  no  ade(|uate  remedy  at  law;  that  all  she  could  do 
was  to  proceed  in  equity  and  by  application  for  an  injunction 
stop  the  defendant  from  continuing  the  business  so  that  the  lav 
would  not  take  effect  to  establish  a  lien  on  the  property. 

If  the  defendant,  bavins:  f  rfeited  his  rights,  had  been  suffered 
by  her  to  continue  the  business  until  aft^r  the  date  provided 
by  law  for  the  fixing  of  the  lien,  she  might  have  b(M?n  estopped 
from  disputing  the  lien.  It  is  difficult  to  see  why  she  would 
have  had  any  better  defense  than  as  if  she  had  rented  the  prop- 
erty to  him  after  the  passage  of  the  law,  and  in  full  knowledge 
thereof. 
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The  finding  of  the  court  will  be  according  to  the  opinon  which 
has  been  given  and  judgment  will  be  rendered  for  the  plaintiff, 
with  costs. 

I  might  add  a  suggestion  made  to  me  by  Judge  Parker  as 
further  illustrative  of  the  fact  that  the  forfeiture  is  not  de- 
pendent upon  an  adjudication  of  the  court,  but  is  determined 
by  the  very  unlawful  selling  itself —that  the  lessor  might  have 
possibly  reposssessed  herself  of  the  property  without  waiting 
for  an  adjudication.  I  think  that  is  true ;  she  had  the  right,  but 
her  rights  in  a  court  of  equity  are  not  dependent  upon  the  pos- 
sibility that  she  might  by  force  put  the  defendant  out.  It  is  not 
indicated  here  that  she  could  have  obtained  it  without  a  breach 
of  the  peace  or  trouble,  and  she  had  a  right  to  appeal  to  the 
court  to  prevent  him  from  doing  any  act  to  her  injury  while  he 
remained  in  the  unlawful  possession  of  her  premises. 

Fell  iSu  Schall,  F,  P.  Riegle  and  Jos.  0.  Troup^  for  plaintiflF. 

Baldwin  it  Harrington,  for  defendant. 


CONTROL  OVEK  WATER  RENTS. 

[Circuit  Court  of  Cuyahoga  County.] 

Margi'ritte  L.  Hutchins  v.  The  City  op  Clevet.and  et  al.* 

Decided,  February  11,  1907. 

Municipal  Corporations — Regulation  of  Use  of  Water  and  Collection  of 
Rentals — Confided  in  the  Board  of  Public  Service — Construction  of 
Statutes  as  to  Use  of  the  Words  '^Trustees''  and  ^'Trustees  or 
Board:' 

1.  In  Sections  2410  and  2411,  Revised  Statutes  of  Ohio   (1536-521  and 

522,  Bates'  Annotated  Statutes),  the  words  "trustees"  and  "trus- 
tees or  board"  Include  the  directors  of  public  service  in  cities,  as 
well  as  boards  of  trustees  of  public  affairs  in  villages. 

2.  The  power  to  assess  and  collect  water  rents  in  cities  is  vested  in  the 

directors  of  public  service,  and  the  manner  in  which  they  exercise 
this  power  is  not  subject  to  the  control  of  the  city  council. 


*  Reversing  Hutchins  v.  City  of  Cleveland,  4  N.  P. — N.  S.,  593. 
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Winch,  J. ;  Henry,  J.,  and  Marvin,  J.,  eoneiir. 

Appeal  by  City  of  Cleveland. 

This  ease  is  in  this  court  on  appeal,  and  was  ar^ied  upon  a 
demurrer  to  the  petition,  in  which  the  plaintiif  seeks  to  enjoin 
the  placing  of  a  water  meter  upon  the  service  pipe  supplying 
her  residence  with  water.  The  amended  petition,  after  setting 
forth  that  the  plaintiff  is  the  owner  in  fee  simple  of  certain 
premises  in  the  city  of  Cleveland,  proceeds  as  follows: 

**  Plaintiff  states  that  on  or  about  the  21st  day  of  August, 
A.  D.  1901,  and  on  the  14th  day  of  February,  A.  D.  1903,  Sec- 
ton  999  of  the  Revised  Ordinances  of  the  City  of  Cleveland  was 
amended  as  follows:   Ordinance  44559- A,  Section  No.  1: 

**  *  Breweries,  colleges,  county  buildings,  distilleries,  gas  works, 
hotels,  malt  houses,  packing  houses,  soap  factories,  livery  stables, 
steam  engines,  tanneries,  theatera,  railroad  depots,  railroad 
shops,  and  standpipes,  manufactories,  and  other  establishments 
other  than  residences,  not  herein  enumerated,  if  deemed  advis- 
able by  the  board  of  public  service,  shall  be  metered  by  the 
water  works  department.  Residences  shall  be  metered  only  on 
request  of  the  consumer  at  the  expense  of  the  water  depart- 
ment, provided  that  in  case  of  waste  or  other  improper  or  un- 
authorized use  of  water,  of  which  satisfactory  proof  has  been 
furnished  ^o  the  water  department,  a  meter  may  be  set  without 
the  consent  of  the  onsumer. ' 

**  Plaintiff  further  states  that  said  defendant  through  the 
board  of  public  service  for  the  city  of  Cleveland,  has  threat- 
ened and  is  about  to  place,  and  will  place,  unless  restrained 
therefrom  by  order  of  the  court,  a  water  meter  upon  premises 
of  said  plaintiff,  without  her  consent  and  without  proof  of 
waste,  improper  or  unauthorized  use  of  water  upon  the  part 
of  said  plaintiff.  That  said  action  contemplated  by  said  de- 
fendant is  illegal,  and  in  contravention  of  plaintiff's  personal 
rights  a*s  a  citizen  and  tax-payer  of  this  county  and  state,  and 
in  direct  violation  of  the  city  ordinance  herein  set  forth.'' 

Then  follows  an  allegation  that  said  water  meter  is  so  con- 
structed as  to  render  the  water  unfit  for  household  consumption 
and  a  menace  to  health,  but  upon  the  hearing  it  was  agreed  that 
this  allegation  of  the  petition  should  be  abandoned  and  not 
considered  by  the  court. 
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The  sole  question  raised  by  the  demurrer  is  whether  the  plac- 
ing of  water  meters  upon  9er\ace  pipes  to  private  residences 
is  within  the  administrative  discretion  of  the  board  of  public 
service,  or  is  controlled  by  the  legislative  enactment  of  the  city 
council,  above  referred  to. 

A  consideration  of  the  nature  of  the  act  sought  to  be  en- 
joined will  assist  in  determining  the  controversy  thus  arising, 
for  the  provisions  of  the  municipal  code  upon  the  subject  are 
not  explicit. 

Meters  are  used  for  the  purpose  of  measuring  the  quantity 
of  water  furnished  or  consumed.  The  price  charged  for  water 
furnished  is  based  upon  the  quantity  used,  as  shown  by  the 
meter.  There  are  other  methods  of  fixing  water  rates,,  but 
the  meter  system  is  conceded  to  be  a  reasonable  and  proper 
method.  A  meter  is  of  use  also  in  determining  whether  there 
has  been  a  waste  or  other  improper  or  unauthorized  use  of 
water. 

Is  the  choice  of  the  means  by  which  w^ater  rates  shall  be 
fixed  or  the  use  of  water  by  consumers  limited,  a  legislative 
or  administrative  function? 

It  would  seem  to  be  a  detail  of  administrative  management, 
and  so  we  should  hold,  if  there  is  no  provision  of  the  munici- 
pal code  which  clearly  makes  it  the  duty  of  the  city  council  to 
legislate  upon  the  subject. 

Section  1536-100,  Revised  Statutes,  provides: 

**A11  municipal  corporations  shall  have  the  following  general 
powers  and  council  may  provide  by  ordinance  or  resolution 
for  the  exercise  and  enforcement  of  the  same.  *  •  •  15.  To 
provide  for  a  suppy  of  water,  by  the  construction  of  wells, 
pumps,  cisterns,  aqueducts,  waterpipes,  reservoirs  and  water 
works,  and  for  the  protection  thereof,  and  to  prevent  unneces- 
sary wavSte  of  water,  and  the  pollution  thereof,  and  to  apply 
moneys  received  as  charges  for  water  to  the  maintenance,  con- 
struction, enlargement  and  extension  of  the  works,''  etc. 

Section  1536-615: 

**The  council  shall  have  the  management  and  control  of  the 
finances  and   property  of  the  corporation,   except   as  may  be 
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otherwise  provided  ,and  have  such  other  powers  and  perform 
such  other  duties  as  may  be  conferred  by  law." 

Section  1536-618: 

**The  powers  of  the  council  shall  be  lo^slative  only,  and  it 
shall  perform  no  administrative  duties  whatever/'  etc. 

Section  1536-674: 

*'In  eveiy  city  there  shall  be  a  department  of  public  service, 
which  shall  be  administered  by  thn^  or  five  directors  and  the 
number  of  said  members  shall  be  fixed  by  ordinance  or  resolu- 
tion of  council.  •  •  •  Thev  shall  make  their  own  rules  and  all 
regulations  for  the  administration  of  affairs  under  their  super- 
vision.'* 

Section  1536-675 : 

'*The  directors  of  public  service  shall  be  the  chief  adminis- 
trative authority  of  the  city,  and  shall  manajre  and  supervise  all 
public  works  and  all  public  institutions  oxcL^pt  where  otherwise 
provided  for  in  this  act.'' 

Section  1536-677 : 

**The  directors  of  public  service  shall  have  the  manaerement 
of  all  municipal  water,  liprhtin^  and  heating?  plants,"  etc. 

The  above  provisions  are  quoted  from  the  municipal  code 
now  in  force,  adopted  in  October,  1902.  By  the  former  ireneral 
municipal  code,  adopted  in  1869  (66  ().  fj.,  14f)),  the  control 
of  the  water  works  of  all  cities  and  villajjres  was  vested  in  a 
board  of  thn?e  trustees,  known  as  the  ti'ustet^s  of  water  wor-ks, 
elected  by  the  qualified  electors  of  the  corporation,  and  their 
powers  and  duties,  as  well  a^  the  council's  powers  and  duties 
respecting  the  water  works  of  cities  and  villapres  were  set  out 
in  Chapter  25  of  said  act,  comprising  Sections  334  to  360  inclu- 
sive. By  the  revision  of  18S(),  these  sections  l)ecame  Sections 
2407  to  2433  inclusive  of  the  Revised  Statutes  of  Ohio,  and, 
with  the  exception  of  Section  2408,  which  provided  for  the  elec- 
tion of  trustees  of  the  water  works,  have  never  been  r(*t>caled. 
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They  are  yet  in  full  force,  thouorh  of  course  some  sections  have 
been  modified  by  amendment. 

Even  the  special  laws  for  certain  cities  did  not  repeal  these 
sections.  They  sought  to  create  in  certain  cities  other  boards 
with  additional  functions,  which  should  be  governed  also  by 
the  water  works  statutes  referred  to,  but  the  general  statutes 
remained  in  full  force  all  the  time  and  were  applicable  to  all 
cities  and  villages  having  water  works.  We  therefore  disregard 
all  the  special  codes  for  Cincinnati,  Cleveland,  Columbus  and 
other  cities. 

The  code  of  1902  repealed  Section  2408,  providing  for  the 
election  of  trustees  of  the  water  works  and  cast  their  functions 
upon  the  directors  of  public  service  in  cities,  by  the  sections 
heretofore  referred  to,  and  upon  a  board  of  trustees  of  public 
affairs  in  villages,  specially  providing  that  said  board  in  villages 
should  have  all  the  powers  and  perform  all  the  duties  that  are 
provided  to  be  performed  by  the  trustees  of  wat43r  works  in  the 
sections  of  the  code  of  1869,  already  mentioned  (Section  1536- 
839).  That  the  Legislature  understood  and  intended  that  said 
sections  should  apply  to  the  water  works  of  cities,  as  well  as 
villages,  is  made  clear  by  an  amendment  to  Section  2433,  adopted 
April  20,  1904  (97  O.  L.,  135),  in  which  the  following  occurs: 

**It  shall  be  the  duty  of  the  board  of  public  service  or  board 
of  trustees  of  public  affairs  of  any  municipal  corporation  to 
enforce  the  provisions  of  this  section*'  (referring  to  the  pre- 
vention of  pollution  of  water  supply). 

If,  then,  we  are  correct  in  our  conclusion,  that  Sections  2407 
to  2433,  above  referred  to,  found  as  Sections  1536-519  to  1536- 
544  in  the  Sixth  Edition  of  Bates  Annotated  Ohio  Statutes, 
apply  to  water  works  in  cities  as  well  as  in  villages,  then  we 
may  look  to  said  s(*ctions  in  considering  the  case  made  by  the 
demurrer. 

Section  1536-521  (Section  2410)  reads  as  follows: 

**The  trustees  shall  be  authorizetl  to  make  such  by-laws  and 
regulations  as  they  may  deem  neeessaiy  for  the  safe,  woncmiical 
and  eflieient  management  and  protection  of  the  water  works, 
and  such  bv-laws  and  regulations  shall  have  the  same  validity 
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as  ordinances,  when  not  repugnant  thereto,  or  to  the  Constitu- 
tion and  laws  of  the  state. ' ' 

Section  1536-522  (Section  2411)  : 

'*Por  the  purpose  of  paying  the  expenses  of  conducting 
and  managing  the  water  works  •  •  •  the  trustees  or  board 
shall  have  the  power  to  assess  and  collect  from  time  to  time 
a  water  rent  of  sufficient  amount,  in  such  manner  as  they  may 
deem  most  equitable,  upon  all  tenements  and  premises  sup- 
plied with  water/'  etc. 

Section  2411  underwent  several  amendments  after  its  original 
adoption  in  1869  (66  0.  L.,  249,  Section  338;  71  O.  L.,  109; 
R.  S.  1880,  Section  2411;  84  O.  L.,  10;  86  0.  L.,  364;  90  0.  L., 
198;  94  0.  L.,  57).  By  comparison  of  the  amendment  in  71 
0.  L.,.109,  with  Section  2411  of  the  Revision  of  1880,  it  is 
apparent  that  the  codifying  commission  used  the  words  *' trustee? 
or  board,"  inserting  the  words,  '*or  board''  as  referring  solely 
to  the  board  of  trustees  of  water  works,  and  not  to  any  other 
board  under  any  special  government  act. 

We  hold  that  in  Sections  2410  and  2411  the  words  ''trustees" 
and  ** trustees  or  board"  now  include  under  the  present  munic- 
ipal code,  the  directors  of  public  service  in  cities,  and  the 
board  of  trustees  of  public  affairs  in  villages. 

We  have  also  concluded  that  water  meters  serve  a  two-foli 
purpose,  of  providing  a  metho<i  of  determining  water  rents 
and  preventing  waste  or  other  improper  or  unauthorized  use 
of  water. 

The  '^manner''  or  method  in  which  water  rents  shall  be  as- 
sessed seems  to  be  under  the  exclusive  control  of  the  directors 
of  public  service,  by  Section  1536-522. 

The    matter    of    waste    or    other    improper    or    unauthorized 
use  of  water,  as  well  as  the  pollution  thereof,  seems  to  be  within 
the    concurrent   jurisdiction   of   the    cit>'    council    bv   Section 
1536-100,  clause  15,  above  quoted. 

Was  the  ordinance  relied  upon  within  this  jurisdiction  of 
the  city  council? 

It  appears  upon  the  face  of  the  ordinance  that  it  was  not 
passed  for  the  purpose  of  preventing  poUution   of  water,  or 
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protecting  the  public  health,  for  it  provides  that  hotels  shall 
have  meters,  but  that  private  residences  shall  not. 

It  is  also  apparent  that,  so  far  as  it  regards  residences,  the 
ordinance  was  not  passed  for  the  purpose  of  preventing  unnec- 
essary waste  of  water,  for  it  sa\'s  that  residences  shall  not  be 
metered,  without  the  consent  of  the  consumer,  except  in  case 
of  waste  or  other  improper  or  unauthorized  use  of  water. 

Manifestly  the  only  purpose  of  the  council  in  passing  that 
part  of  the  ordinance  which  refers  to  residences  and  forbids 
metering  them,  was  to  regulate  the  manner  of  assessing  water 
rents  for  residences. 

That  function  is  specifically  conferred  upon  the  directors 
of  public  service  and  with  it  the  council  can  not  interfere; 
it  has  no  concurrent  jurisdiction  over  that  matter  conferred 
upon  it  by  statute. 

We  therefore  hold  that  so  much  of  said  ordinance  as  re- 
fers to  residences  is  illegal  and  void.  It  follows  that  the 
directors  of  public  service  have  a  right  to  make  a  rule  or  regu- 
lation recjuiring  residences  to  be  metered  and  that  such  rule 
is  not  repugnant  to  any  valid  ordinance  of  the  council. 

So  much  of  the  said  ordinance  as  requires  the  directors  of 
public  service  to  install  meters  is  valid,  and  they  are  bound 
to  follow  such  legislation,  because  it  is  within  the  scope  of  the 
council's  authority  to  prevent  waste  of  water,  and  their  dis- 
cretion as  to  the  means  to  be  used  fnr  that  purpose,  honestly 
exercised,  could  not  be  (piestioned  by  the  directors  or  the  courts. 

Hut  here  we  have  a  plain  attempt  on  the  part  of  the  city 
council  to  regulate  the  manner  of  assessing  water  rents,  a 
thing  beyond  the  [)owers  of  the  council,  and  specifically  ini- 
pcstnl  by  law  upon  the  directors  of  public  s<^rvice. 

We  think  the  demurrer  to  the  petition  is  well  taken  and 
sustain  it. 

Judgment  for  the  defendant. 

//.  A.  Beckcrman,  for  plaintifV. 

Xdvfon    D.  Baker,  City  Solicitor,  for  defendant. 
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OIL  LEASES  AND  THE  APPURTENANCES  THERETO. 

[Circuit  Court  of  Wood  County.  1 

Samuel  E.  Niece  v.  Thomvs  Percy. 

Decided,  May  5,  1906. 

OW  and  Qob — Oil  Lease  Includes  Appurtenances,  When — Title  to  Ap- 
purtenances of  Purchaser  at  Judicial  Sal^^Estoppel  in  Pais — Doc- 
trine of  Caveat  Emptor  not  Applicable.  When — Ambiguous  Decree 
of  Sale — Meaning  of  the  Word  ''Lease'*  as  Used  in  the  Oil  Field — 
"Plant**  as  Applied  to  Appurtenances — Ignorance  of  Rights — Evi- 
dence— Words  and  Phrases — Title. 

1.  While  it  is  true  that  in  the  oil  field  the  word  "lease,"  when  referring 

to  a  lease  in  operation,  means  the  whole  plant — that  is,  the  lease 
in  its  technical  sense,  together  with  the  equipment  and  appur- 
tenances in  use  in  its  operation — the  title  obtained  by  the  pur- 
chase of  such  a  lease  at  a  Judicial  sale  would  ordinarily  be  limited 
to  the  terms  of  the  decree  of  sale. 

2.  But  where  the  purchaser  was  acting  somewhat  in  the  interest  of 

the  defendant  owner,  and  was  thereby  relieved  as  between  the 
defendant  and  himself  from  the  application  of  the  doctrine  of 
caveat  emptor,  evidence  as  to  the  understanding  between  the  orig- 
inal owner  and  himself  at  the  time  of  the  sale,  as  to  whether  the 
appurtenances  were  included  with  the  lease,  is  admissible  in  a 
subsequent  action  by  the  original  owner  to  recover  from  the  pur- 
chaser the  value  of  the  appurtenances. 

3.  Where  the  evidence  gies  to  show  that  there  was  such  a  community 

of  interest  between  the  original  owner  and  the  purchaser,  and 
that  the  understanding  between  them  was  that  the  appurtenances 
as  well  as  the  lease  proper  was  being  sold,  the  original  owner  will 
be  estopped  from  thereafter  claiming  that  the  purchaser  took  only 
the  bare  lease  under  the  decree  of  sale;  and  this  is  true  without 
regard  to  his  ignorance  of  the  possible  fact  that  the  sheriff  would 
be  unable  to  convey  title  to  the  appurtenances. 

Parker,  P.  J.  (orally) ;  Wildman,  J.,  and  ITaynes,  el.,  concur. 

This  case  comes  into  this  court  on  error.  ^Ir.  Niece  was  plaint- 
iff and  Mr.  Percy  defendant  in  the  court  of  cjuinion  pleas.  The 
action  was  brought' to  recover  a  money  judjjment,  the  amount 
claimed  being  sixteen  hundred  and  fifty-five  dollars,  instituted 
on  account  of  the  alleged  conversion  by  Percy  of  certain  prop- 
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erty  of  which  Niece  alleges  in  his  petition  he  was  the  owner. 
The  property  consisted  of  certain  equipment  on  oil  leases,  being 
three  derricks,  1,125  feet  of  5%-inch  casing;  3,700  feet  2-inch 
pipe;  3,700  feet  sucker  rods;  one  25-horse-power  boiler;  two 
steam  engines;  one  250-barrel  tank;  one  100-barrel  tank;  1,000 
feet  of  2yo-inch  line  pipe;  500  feet  20-inch  pipe;  3,000  feet  1- 
inch  pipe;  one  boiler;  1,000  feet  of  shackle  rods,  and  possibly 
some  other  equipment.  It  is  averred  that  this  property  was  of 
the  value  which  justified  the  prayer  for  judgment  for  the 
amount  stated. 

As  I  have  said,  this  property  consisted  of  the  equipment  of 
certain  oil  leases,  situate  in  Hancock  county.  It  is  averred  that 
these  were  sold  under  a  foreclosure  sale,  and  that  Mr.  Percy  was 
the  purchaser.  It  was  sold  as  the  property  of  Mr.  Niece.  Mr. 
Niece  was  formerly  the  owner  of  the  leases  and  equipment,  and 
it  was  sold  under  incumbrances  on  account  of  debts  contracted 
by  Niece.  It  is  claimed  by  Niece  that  the  decree  and  the  sale 
did  not  carry  the  title  of  this  propierty  to  Percy ;  that  all  Percy 
took  under  the  decree  of  sale  was  the  right  that  the  lessee  took 
under  the  decree  of  sale,  or  the  right  that  the  lessee  and  assigns 
had  acquired  from  the  lessor,  to-wit,  the  leasehold  interest;  that 
he  took  no  part  of  the  equipment. 

It  is  contended  on  behalf  of  Percy  that  he  purchased  at  sher- 
iif's  sale  the  equipment  of  the  leases  as  well  as  the  leasehold 
interests  and  he  bases  his  claim  upon  three  distinct  propositions 
or  grounds:  First,  that  the  decree  by  its  terms  covered  this 
equipment;  second,  if  the  decree  standing  unexplained  did  not 
by  its  terms  cover  the  equipment,  that  the  testimony  of  witnesses 
showing  the  meaning  of  the  word  'Mease*'  as  used  in  the  decree 
and  order  of  sale,  etc.,  and  showing  that  in  the  oil  field  among 
men  acquainted  with  the  business  of  dealing  with  leases,  that  the 
word  ** lease''  is  understood  to  cover  the  equipment,  and  by 
reason  of  these  explanations  and  this  testimony,  that  the  decree 
and  order  of  sale  carried  the  equipment;  third,  it  is  contended 
that  Niece  is  estopped  from  claiming  this  equipment  by  reason 
of  certain  aets  on  his  part  which  induced  Percy  to  purchase 
under  the  belief  that  he  was  acquiring  the  equipment  as  well  a^ 
the  leasehold  interest. 
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We  are  not  prepared  to  hold  that  under  the  terms  of  the 
decree,  even  as  explained  by  the  testimony  of  witnesses  touching 
the  use  of  the  word  *' lease''  among  oil  men  or  in  the  oil  field, 
and  in  the  absence  of  the  element  of  estoppel  in  pais,  that  a  sale 
would  cover  the  personal  property  on  the  lease,  though  we  are 
well  satisfied  that  the  word  ** lease"  as  used  in  the  oil  field  com- 
ironly  covers  the  equipment.  The  decree  itself  is  not  fr^e  from 
ambiguity.  The  journal  entry  sets  forth  that  the  parties  ap- 
peared with  their  attorneys,  and  the  matter  was  submitted  to  the 
court  upon  the  pleadings  and  the  evidence,  and  upon  consider- 
ation whereof  and  being  fully  advised  in  the  premises,  the  court 
has  found  on  the  eighth  day  of  December^  1900,  that  S.  E.  Niece 
was  the  owner  in  fact  of  the  described  oil  and  gas  leases,  together 
with  the  appurtenances  thereunto  belonging,  including  all  oil 
wells  located  thereon,  all  boilers  and  engines,  tanks,  tools,  pipes 
and  other  oil  well  appliances,  to-wit:  (and  then  the  leases  are 
described;  that  is  to  say,  the  land  covered  by  the  leases);  s:> 
that  in  that  part  of  the  decree  the  court  appears  to  be  treating 
the  equipment  of  the  leases  as  an  appurtenance  thereto;  and 
further  along  in  the  decree  it  is  said  **that  said  leasehold  interest 
and  property  thereon  were  also  transferred  to  said  First  Na- 
tional Bank,  etc.;  and  again  it  is  sot  forth  that  Niece  entered 
into  an  agreement  with  the  bank  whereby  Niece  was  to  have  the 
right  to  sell  the  oil  run  from  said  leases,  and  that  if  he  failed  to 
pay  the  debt  of  the  bank,  it  was  to  run  and  sell  the  oil,  the 
division  orders  therefor  to  be  transferred  and  assigned  by  Niece 
to  said  defendant  bank,  and  to  sell  said  leases  and  the  property 
situate  thereon  as  aforesaid  to  satisfy  and  pay  the  indebtedness 
due  from  said  Niece  to  said  bank.  When  it  comes  to  the  part 
of  the  decree  authorizing  the  sale  of  the  property,  it  reads  as 
follows : 

*'It  is  therefore  considered,  ordered  and  adjudged  that  unless 
the  defendant,  Samuel  E.  Niece,  pay  said  sum  of  nine  thousand 
eight  hundred  fifty-three  and  54-100  dollars  ($9,853.54)  with 
eight  per  cent,  interest  there(m  from  the  eighth  day  of  December, 
1903,  within  three  days  from  this  date,  that  an  order  of  sale 
issue  directed  to  the  sheriff  of  Wood  county,  Ohio  (part  of  the 
property  being  in  Wood  county),  and  to  the  sheriff  of  Hancock 
county  respectively,  commanding  them  to  sell  said  leases  herein 
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described  as  located  in  their  respective  counties,  and  out  of  the 
proceeds  arising  from  said  sale,  to  pay,  first,  the  indebtedness 
due  said  bank/'  etc. 

I  say  it  seems  to  us  that  the  decree  is  ambiguous.  It  seems  to 
us  uncertain  whether  the  court  there  meant,  or  whether  that 
should  be  considered,  that  the  leases  therein  described  to  be  sold 
would  include  what  in  the  early  part  of  the  decree  was  described 
as  ** appurtenances''  of  the  leases. 

The  order  under  which  this  sale  was  made  sets  forth  that  the 
sheriff  is  **to  proceed  without  delay  and  cause  to  be  advertised 
and  to  sell  according  to  law  the  following  real  estate  situa?te  in 
the  county  of  Hancock  and  state  of  Ohio"  (and  then  is  de- 
scribed these  leases  without  any  reference  being  made  to  the 
appurtenances  or  personal  property) ;  and  we  entertain  some 
doubt  as  to  whether  it  was  competent  to  prove,  in  order  to  fix 
the  meaning  of  the  terms  of  this  decree  that  the  word  ** lease" 
was  used  in  the  oil  field  in  the  manner  that  I  have  mentioned. 
But  it  is  well  settled  by  the  authorities  that  where  there  are 
distinct  defenses,  and  the  verdict  of  the  jury  is  general,  covering 
all  the  issues,  if  there  is  no  error  touching  a  single  issue,  it  w^ould 
justify  the  judgment,  and  when  it  seems  to  be  sustained  by  the 
evidence,  the  judgment  will  not  be  disturbed,  even  though  there 
may  be  errors  touching  other  issues;  errors  in  the  admission  of 
evidence  or  the  exclusion  of  it,  or  the  charge  of  the  court — ^what- 
ever the  errors..  This  is  laid  down  in  a  number  of  authorities 
that  we  had  occasion  to  collate  and  examine  recently.  I  call 
attention  to  the  case  of  Man.wn  v.  The  State^  24  0.  S.,  590,  and 
I  cite  this  state  case  because  substantially  the  same  rule  is  held 
there,  though  we  know  there  is  more  strictness  in  criminal  than 
civil  cases.  I  cite  also  the  case  of  McAllister  v.  Hartzell,  60 
O.  S.,  69;  Sites  v.  Ilaverstich  23  O.  S.,  626,  and  Holt  v.  Lamb, 
17  O.  S.,  374-384. 

We  have  no  doubt  but  under  the  evidence  showing  the  trans- 
actions, the  negotiations  and  dealings  between  Niece  and  Percy 
respecting  this  property,  with  respect  to  this  sheriff's  sale  of  the 
property,  that  the  sale  as  between  Niece  and  Percy  was  not 
strictly  of  such  adversary  character  as  that  the  rule  of  caveat 
emptor  can  be  invoked  by  Niece  against  Percy.    It  appears  that 


CIRCUIT  COURT  REPORTS-NEW  SERIES.       287 


1907.]  Wood  County. 


at  the  solicitation  of  Niece,  Percy  became  the  purchaser  at  this 
sale,  somewhat  in  the  interest  of  Niece.  It  crops  out  that  Niece 
expected  perhaps  more  in  the  way  of  benefits  to  result  to  him 
from  the  sale  to  Percy  than  he  in  fact  realized ;  but  that  does  not 
alter  the  fact  that  Percy  was  purchasing  somewhat  in  the  in- 
terest of  Niece  and  at  the  solicitation  of  Niece.  And  in  view  of 
that  which  we  regard  as  a  very  important  fact,  a  fact  which 
discloses  an  estoppel  in  pais,  and  as  we  believe  concludes  Mr. 
Niece,  w^e  think  the  evidence  of  what  was  fairly  understood  by 
Niece  and  by  Percy  in  the  use  of  the  word  *  *  lease ' '  in  their  talk 
and  their  negotiations  and  as  well  as  in  the  decree,  was  admis- 
sible. After  this  decree  was  entered  and  the  property  was  about 
to  be  brought  to  sale,  Mr.  Niece  went  to  Mr.  Percy  and  asked  him 
to  buy;  to  buy  so  that  the  property  might  not  be  sacrificed,  so 
that  it  might  pay  a  greater  amount  of  Niece's  indebtedness  than 
it  would  if  it  were  sold  at  a  low  figure,  and  so  perhaps  that  there 
might  be  something  left  for  Niece;  and,  as  I  have  suggested,  it 
may  have  been  contemplated  by  Niece  that  he  would  have  an 
opportunity  to  redeem,  in  all  of  which  he  seems  to  have  been 
disappointed. 

They  went  upon  the  premises;  they  looked  at  what  there  was 
to  be  seen,  to-wit,  all  of  this  personal  property  which  is  men- 
tioned here,  this  equipment,  and  they  talked  about  the  value  of 
the  property,  and  we  think  it  is  quite  evident  that  th?y  both  took 
into  consideration  the  equipment  as  well  as  the  naked  rights  of 
the  lessee  acquired  from  the  lessor  in  the  written  instruments. 
It  was  a  lease  in  operation,  and  this  equipment  constituted  a 
part  of  what  might  fairly  be  described  as  the  ** plant,''  a  term 
applied  perhaps  to  manufacturing  institutions,  but  which  we 
think  may  be  fairly  applied  here,  and  our  understanding  of  the 
matter  is,  and  the  evidence  justifies  the  finding  that  in  the  oil 
field,  where  parties  negotiate  respecting  a  lease  which  is  in 
operation,  either  to  mortgage  it  or  to  sell  it,  that  they  consider 
the  whole  plant,  all  the  equipment.  That  is  the  rule  unless  there 
is  some  exception  made;  some  distinct  understanding  to  the  con- 
trary. 

On  the  date  of  the  sale  the  testimony  tends  to  show,  and  we 
think  fairly  establishes  the  fact,  that  the  sheriff  notified  the 
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bidders,  including  Mr.  Percy,  that  the  sale  would  carry,  not  only 
the  leasehold  interest,  but  would  carry  the  equipment;  that  th* 
equipment  was  to  be  sold  as  part  of  the  lease  or  with  the  lea.se, 
and  Mr.  Niece  at  the  time  was  present,  and  as  the  bidding 
progressed,  Mr.  Niece  urged  Mr.  Percy  from  time  to  time  to 
raise  his  bid,  and  prevailed  on  him  to  raise  his  bid  several  hun- 
dred dollars.  It  is  said  by  Mr.  Percy,  and  we  think  it  is  unques- 
tionably true,  that  if  he  had  not  understood  that  the  equipment 
was  being  sold  with  the  leasehold  he  would  not  have  bid  as  high 
as  he  did. 

After  purchasing,  Mr.  Percy  paid  for  the  property.  He  then, 
in  company  with  Mr.  Niece,  went  upon  the  property.  Mr.  Niece 
at  the  time  he  went  upon  the  property  after  the  sale  in  company 
with  Mr.  Percy  calked  attention  to  some  padlocks,  articles  of 
small  value,  that  he  desired  to  have  and  keep,  and  Mr.  Percy 
consented  to  his  taking  them.  ^Ir.  Niece  at  the  time  made  no 
claim  to  anything  more :  did  not  make  any  claim  to  any  of  this 
property  until  months  after  this  sale.  It  is  said,  however,  that 
these  things  occurring  after  the  sals  could  not  give  rise  to 
estoppel,  and  that  is  probably  true,  and  I  mention  this  only  as 
indicating  the  understanding  that  Niece  had  of  what  occurred 
at  the  sale  and  as  corroborative  of  the  testimony  of  ^Ir.  Percy 
that  there  was  talk  about  the  equipment  going  with  the  lease- 
hold interest,  and  that  it  was  understood  between  him  and  M*\ 
Niece  that  such  was  the  case. 

Upon  the  question  of  estoppel  arising  in  this  case  we  think 
the  case  of  Smiley  v.  Wright,  in  2  Ohio,  p.  306,  is  in  point  The 
syllabius  reads: 

'*  Widow  entitle  J  to  dower  pre.sent  at  the  sale  under  order  of 
court,  and  asserts  that  the  sale  may  be  made  free  from  dower,  in 
consi^quence  of  which  the  price  is  increased,  is  thereby  barred  of 
dower,  although  the  purchaser  was  not  ignorant  of  her  title." 

And  in  the  opinion  by  the  court,  this  explanation  with  the 
facts  is  given : 

*'The  next  quesiion  ma  le  is  whether  the  circumstances  attend- 
ing th?  sale  of  the  premises  to  Hartford  are  such  as  bar  Mrs. 
Smiley,  in  e(|uity,  from  claiming  her  dower.  The  evidence  upon 
this  part  of  the  case  is  clear,  explicit  and  uncontradictory.     J. 
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Eddington  testifies  that  he  attended  the  sale  as  agent  of  Hart- 
ford. The  property  was  put  up,  subject  to  the  widow's  dower, 
and  that  it  was  bid  up  to  about  two  thousand  four  hundred 
dollars.  Pickas,  after  the  property  had  been  cried  for  some  time 
at  that  price,  and  it  was  evident  no  greater  bid  could  be  ob- 
tained, expressed  his  unwillingness  to  have  it  sold  for  that  price, 
and,  at  his  request,  the  biddings  were  suspended,  to  enable  him 
to  consult  with  the  widow,  and  ascertain  if  she  would  agree  to 
have  the  property  sold  free  of  dower.  Pickas  and  the  widow 
went  into  a  back  room,  where  they  were  engaged  some  time  in 
conversation,  no  part  of  which  he  heard.  The  witness  was  near 
the  door  of  the  room,  and  when  they  came  out,  Pickas  observed 
she  had  agreed  to  have  the  property  sold  free  of  dower.  This 
was  proclaimed  at  the  front  door  by  the  crier;  the  biddings  re- 
sumed and  the  property  struck  off  to  witness,  as  the  agent  of 
Hartford,  at  about  three  thousand  dollars.  He  would  not  have 
Riven  over  two  thousand  four  hundred  dollars  had  he  not  have 
understood  that  the  widow  relinquished  her  dower.  R.  Moor's 
testimony  is  to  the  same  effect.  S.  Salmon  states  he  was  the 
auctioneer.  The  widow  was  present  and  must  have  heard  him 
cry  the  sale  as  free  from  her  claim  of  dower  and  that  the  prop- 
erty was  sold  as  unincumbered  by  any  right  of  dower,  and  that 
J.  Worstell  states  he  was  present  at  the  sale.  Mrs.  Smiley  was 
standing  in  the  door,  the  auctioneer  being  on  the  step,  when  it 
was  struck  off.  That  ho  heard  the  auctioneer  frequently  state 
that  the  sale  was  free  from  dower,  while  she. was  in  a  situation 
she  must  have  heard  him ;  and  she  occasion  replied  to  him  that  she 
had  no  claim  to  dower. 

**It  is  apparent  from  this  testimony,  which  is  altogether  un- 
contradicted, that  after  the  suspension  of  the  sale  it  was  under- 
stood by  the  persons  attending  that  the  property  was  to  be  sold 
uninciunbered  by  the  widows  dower.  That  she  was  present, 
aiding  by  her  acts  and  declarations,  in  confirming  this  opinion, 
and  that  the  purchaser  was  thereby  induced  to  bid  about  six 
hundred  dollars  more  than  he  would  otherwise  have  given." 

Of  course  it  will  be  recognized  that  the  important  point  here 
is  that  the  widow  encouraged  the  bidders  to  believe  that  they 
were  purchasing  free  from  her  dower.  What  the  auctioneer 
said  would  have  been  unimportant  had  it  not  been  ratified  by 
the  widow;  and  in  the  case  at  bar,  whatever  the  sheriff  said  is 
of  little  importance.  The  question  is,  what  was  understood  be- 
tween Mr.  Niece  and  Mr.  Percy  and  what  did  Xiece  give  Percy 
to  understand?     Continuing,  the  court  say: 
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*'It  is  a  well  established  principle  in  equity  that  if  a  person 
having  a  right  to  an  estate  permit  or  encourage  a  purchaser  to 
buy  it  of  another,  the  purchaser  shall  hold  it  against  the  person 
who  has  the  right.  [Authorities  cited.]  It  is  contended,  on  the 
part  of  the  complainants,  that  the  acts  and  declarations  of  Mrs. 
Smiley,  at  the  time  of  the  .sale  of  the  lots  in  question,  ought  not 
to  bar  her  of  the  aid  of  a  court  of  equity,  because  she  was  not 
at  that  time  ignorant  of  her  rights,  nor  can  they  be  considered 
as  a  fraud  upon  the  purcha.ser,  as  he  had  notice  of  the  title." 

And  so  it  is  urged  here  that  the  doctrine  of  estoppel  does  not 
apply  to  Mr.  Niece  because  he  had  no  more  information  as  to 
his  rights  under  that  decree  than  Mr.  Percy  had.  One  was  as 
fully  informed  as  the  other,  and  if  strictly  under  the  terms  of 
the  decree  and  order  of  sale  the  title  to  the  personalty  was  not 
carried  and  would  not  be  carried,  that  Mr.  Niece  is  not  estopped, 
but  it  will  be  observed  that  in  this  case  of  Smiley  v.  Wright, 
supra,  by  the  terms  of  the  decree  the  interest  of  the  widow,  her 
dcwer  interest,  would  not  have  been  carried  by  the  sale.  The 
sheriif  had  no  authority  under  the  decree  of  the  court  and  order 
of  sale  to  sell  her  dower  interest;  it  was  only  by  virtue  of  her 
declaratioas  or  her  acquiescence  that  her  dower  estate  was  car- 
ried or  extinguished  and  she  was  deprived  of  it. 

In  a  case  to  which  we  are  cited  by  counsel  for  plaintiflf  in 
error,  the  case  of  Fisher  v.  Mossman,  in  11  O.  S.,  42,  it  is  said 
in  the  second  clause  of  the  syllabus: 

*' Where  a  mortgage  on  real  estate  is  duly  executed  and  re- 
corded, and  the  mortgaged  premises  are  subsequently  sold  at 
sheriff's  sale,  under  a  judgment  in  favor  of  a  third  party  against 
the  mortgagors,  obtained  subsequent  to  the  recording  of  the 
mortgage,  and  the  mortgagee  is  present  at  the  sheriff's  sale,  and 
keeps  silent  with  respect  to  his  mortgage — 11  eM:  That  the  mort- 
gage being  duly  recorded,  and  there  being  no  other  evidence  of 
actual  fraud,  the  mortgagee  is  not  estopped,  by  his  mere  silence, 
from  afterwards  claiming  the  benefit  of  his  mortgage  lien." 

But  in  that  case,  as  disclosed  by  the  opinion,  the  mortgagee 
said  nothing,  and  there  was  no  declaration  in  his  presence  that 
the  property  was  being  sold  free  from  incumbrances,  or  that  any 
mortgage  that  he  appeared  to  have  upon  the  premises  had  been 
paid  or  was  not  a  valid  lien,  or  anything  of  that  sort.    No  men- 
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lion  was  made  of  the  mortgap:e,  and  he  was  not  called  upon  to 
speak  touching  his  mprtgage,  and  as  said  by  the  court  on  page  47  : 

**If  the  mortgagee  had  said  or  done  anything  to  deceive  or 
mislead  the  purchaser,  or  if,  on  being  interrogated  in  respect  to 
his  rights  or  claims,  he  had  then  deceitfully  kept  silent,  the  cas? 
would  be  very  different  from  what  it  now  is.'* 

We  are  also  cited  to  a  case  in  the  47  O.  S.,  page  366,  Pennsyl- 
vania Co,  V.  Piatt,  the  3d  paragraph  of  the  syllabus  of  which 
reads: 

'*In  order  to  estop  an  owner  from  asserting  title  to  his  prop- 
erty* by  his  declarations  or  conduct,  it  must  appear  that  he  was, 
at  the  time,  apprist^d  of  the  true  state  of  his  title;  that  he  knew, 
or  had  reason  to  believe,  his  declarations  or  conduct  would  be 
acted  upon  by  another ;  that  they  were  acted  upon  by  such  other 
person  in  ignorance  of  the  title,  and  that  such  person  will  be 
injured  by  allowing  the  truth  of  the  admission  by  the  declaration 
or  conduct  so  acted  upon  by  him  to  be  disproved.** 

But  that  case  upon  its  facts  was  widely  different  from  the  cas^ 
at  bar,  and  in  that  case  the  Smiley  cas^*  in  the  2d  Ohio  is  re- 
viewed and  approved.  The  authority  of  that  ease  has  never  been 
questioned,  and  has  stood  as  the  law  of  the  state  for  a  great 
many  years,  and  we  are  of  the  opinion  that  the  ignorance  of 
title  mentioned  in  the  case  of  Penna.  Co.  v.  Piatt  is  a  very  differ- 
ent thing  from  the  alleged  ignorance  of  Mr.  Niece  touching  his 
rights  in  the  premises  here.  Mr.  Niece  knew  all  that  it  was  es- 
sential for  him  to  know  in  order  that  he  might  estop  himself. 
It  was  not  necessary  that  he  should  know  that,  technically,  th^ 
title  to  this  property  would  not  be  conveyed  by  the  sheriff;  it 
was  enough  for  him  to  know  that  he  was  the  owner  of  this  prop- 
erty and  that  he  knew  subject  to  the  incumbrances  and  subject 
to  the  decree,  and  with  that  knowledge  he  encouraged  Mr.  Percy 
to  believe  that  that  property  was  being  sold  at  that  sale.  lie 
acquiesced  in  it  being  done,  and  we  think  that  he  is  clearly 
bound  under  the  doctrine  of  estoppel. 

The  judgment  of  the  court  beh>w  will  be  affirmed. 

Seney  &  Sryicyj  for  plaintiff  in  error. 

Baldwin  &  Harriyigityn,  for  defendant  in  error. 
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CONSTKUCTION  OF  WLL. 

[Circuit  Court  of  Guernsey  County.] 

Xancy  J.  Miller  v.  Alexander  Miller  et  al. 

Decided,  November,  190G. 

Wills — Realty  Devised  to  Son — With  Remainder  to  Lawful  Heirs — 
Widow  of  Son   Takes — Partition — Words  and  Phrases. 

Where  a  testator  devises  a  parcel  of  real  estate  to  his  son  for  life  with 
remainder  to  his  lawful  heirs,  and  the  son  marries  after  the  death 
of  the  testator — Held:  That  upon  the  death  of  the  son  the  wife 
takes  as  heir  where  there  is  nothing  in  the  will  tending  to  show 
that  the  testator  used  the  words  ''lawful  heirs"  in  a  different  sense 
from  their  strict  technical  import. 

Cook,  J.;  Burrows,  J.,  and  Laubie,  J.,  concur. 

This  wa,s  an  action  in  partition  and  the  controversy  arisen 
upon  the  cross-petition  of  Nancy  J.  Miller.  She  claims  in  her 
cross-petition  that  she  is  the  widow  of  Peter  Miller,  who  was 
the  son  of  Alexander  Miller,  and  as  such  widow  is  the  heir  at 
law  of  Peter  Miller  ancl  the  absolute  owner,  under  the  will  of 
Alexander  Miller,  of  a  part  of  the  real  estate  sou<?ht  to  be 
partitioned. 

Alexander  Miller  disposed  of  all  his  property  by  his  will 
anions  his  children,  and  the  question  is,  what  is  the  proper 
construction  of  the  will? 

In  the  second  item  of  his  will  he  devised  to  his  son  Howard 
a  ci^rtain  parcel  of  land  during  his  life,  and  at  his  death  to 
ixo  to  his  children. 

In  the  t^hird  item  he  devised  to  his  son  Richard  for  life 
a  certain  parcel  of  land,  and  at  his  death  to  pro  to  his  children. 

By  the  fourth  and  fifth  items  he  devised  to  his  two  daugh- 
ters certain  parcels  of  land  absolutely. 

By  the  sixth  item  he  devised  to  his  son  Peter  a  parcel  of  land 
during  his  life,  and  at  his  death  to  go  to  his  lawful  heirs. 
The  exact  language  is:  *'I  give  and  devise  to  Peter  the  parcel 
of  land  (naming  it)  during  his  life,  and  when  he  dies  it  is  to 
go  to  his  lawful  heirs.'' 

Howard  and  Richard  each  were  married  and  had  children  at 
the  time  of  the  making  the  will,  and  at  the  death  of  the  father, 
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while  Peter  was  a  bachelor,  but  was  married  after  the  death  of 
his  father.  The  brothers  and  sistor  of  Peter  claim  that  the 
intention  of  the  father  was  that  upon  the  death  of  Pet^r  the 
parcel  devised  to  him  was  to  go  to  his  children;  or  if  he  died 
without  issue  that  the  land  at  the  death  of  Peter  should  go  to 
his  brothers  and  sisters. 

■ 

The  words  '* heirs  at  law''  have  well-defined  le^ifal  signifi- 
cation. In  their  strictly  t'.'chnical  import  it  is:  **the  person 
or  persons  appointed  by  law  to  succeed  to  the  estate  in  case  of 
int<?stacy.''     Bouvier's  Law  Dictionary,  Vol.  2,  page  941. 

Under  this  definition  there  is  no  question  but  what  plaintiff, 
Nancv  J.  Miller,  was  strictly  and  technically  the  h?ir  of  her 
husband,  Peter  Miller,  as  under  our  statute  of  descent  she 
would  inherit  from  her  husband. 

In  Weston  v.  Weston,  38  O.  S.,  473,  it  was  held : 

"A  testator,  having  executed  his  will  giving,  in  trust  for 
the  .benefit  of  his  sole  and  only  child,  property  consisting  of 
non-ancestral  real  estate  and  personal  property,  and  directing 
that  *in  case  my  said  child  should  die  without  issue  her  sur- 
viving,  then  all  and  singular  the  property  so  devised  shall 
pass  to  and  vest  in  my  heirs  at  law%'  died  leaving  surviving 
him  his  said  child,  and  also  his  wife,  a  brother  and  two  sisters 
who  survived  the  child.  Field:  That  upon  the  death  of  the  child 
without  issue,  the  widow  of  the  testator  succeeded  to  the  prop- 
erty, under  the  will,  as  heir  at  law  of  the  testator." 

In  the  opinion  of  Judge  ]McTlvaine  it  is  said: 

**\Ve  readily  concur  in  the  proposition  laid  down  in  Jones  v. 
Lloyd,  supra,  that  the  term  *  heirs,'  when  used  in  a  will,  is 
flexible,  and  should  l)e  so  construed  as  to  give  effect  to  the 
manifest  intention  of  the  testator  as  ascertained  by  a  du? 
consideration  of  all  the  provisions  of  the  w-ill.  But  this  propo- 
sition in  no  wise  conflicts  with  the  well  established  rule  of 
construction,  that  technical  words  used  in  a  will  should  have 
their  strict  technical  meaning,  unless  it  appears  that  the  tes- 
tator used  them  in  some  other  and  secondary  sense.'' 

In  Durfee  v.  McNeil,  58  O.  S.,  244,  in  the  opinion  by  Judge 
Shauck  it  is  said : 

**  Under  our  present  statute  of  descent  and  distribution 
the  lands  of  a  married  woman  who  dies  int>estate  and  leaving  no 
children  or  their  representatives  pass  to  her  surviving  husband, 
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and  he  is  entitled  to  her  personal  estate.  He  may,  therefore, 
with  strict  regard  to  the  significance  of  the  term,  be  designated 
as  her  heir.  But  from  the  fact  that  the  estates  of  deceased 
persons  usually  descend  to  their  children,  the  terra  heirs  is 
frequently  regarded  as  synonymous  with  children.  It  would  be 
unprofitable  to  analyze,  or  even  to  cite,  the  numerous  cases  in 
which  the  term  has  been  held  to  have  been  used  in  its  general 
sense  to  designate  any  one  capable  of  inheriting,  or  in  its 
limited  sense  to  designate  children,  as  the  testator^s  intention 
may  appear  from  the  scheme  and  all  the  provisions  of  his  will. 
The  fiexibility  of  the  term  and  the  duty  of  the  court  to  ascer- 
tain its  meaning  from  a  consideration  of  the  entire  will  are 
brought  into  clear  view  in  Jones  v.  Lloyds  33  Ohio  St.,  572, 
where  it  was  held  that  the  testator's  widow  was  not  entitled 
to  participate  in  a  provision  in  favor  of  his  heirs,  althousrh  if 
he  had  died  intestate  she  would  have  been  his  sole  heir.'' 

The  case  of  Bunnell  v.  Evans  ct  al,  26  0.  S.,  409,  relied 
upon  by  counsel,  is  in  no  sense  contrary  to  the  decisions  re- 
ferred to,  as  the  question  made  was  not  passed  upon;  the  only 
question  decided  being  that  the  taking  the  will  as  a  whole  it 
clearlv  showed  the  word  ** heirs"  as  used  by  the  testator  was 
in  the  sense  of  children. 

That  it  is  true  that  the  word  "heirs"  is  a  very  flexible  term 
may  be  conceded,  and  that  it  is  frequently  used  in  the  sense  of 
children  there  is  no  doubt,  or  even  as  devisees  and  legatees 
{Todd  V.  Todd,  6  C.  C.-N.  S.,  105).  If,  however,  there  is 
nothing  in  the  will  or  the  surrounding  circumstances  showing 
that  the  testator  used  the  words  in  a  different  sense  from  their 
strict  technical  signification,  then  that  signification  must  be 
given  to  them. 

What  is  there  in  this  will  that  in  any  manner  tends  to  show 
thev  were  used  bv  the  testator  in  any  sense  different  from  what 
they  usually  mean? 

Howard  and  Richard  were  married  and  had  children ;  the  de- 
vise therefore  was  to  them  during  life  and  at  their  death  to 
their  children  in  fee. 

IMer  was  single.  He  had  no  children.  The  devise  was 
therefore  to  him  and  his  lawful  heirs.  Evidently  the  testator 
meant  that  if  Peter  got  married,  the  remainder  was  to  go  to 
his  wife,  and  if  he  had  children,  then  to  his  children,  which  in 
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either  event  would  be  his  heirs;  and  if  he  did  not  ^et  married, 
then  the  fee  was  to  go  to  his  brothers  and  sisters,  who  in  that 
case  would  be  his  heirs.  Indeed,  the  context  of  the  will' 
strengthens  the  claim  of  the  widow.  The  court  of  common  pleas 
erred  in  sustaining  a  demurrer  to  the  cross-petifion  of  plaintiff 
in  error,  and  the  judgment  will  be  reversed  and  the  case  re- 
manded with  instructions  to  overrule  the  demurrer  and  for 
further  proceeding. 

John  J.  Adams  and  Abhe  L,  Jones,  for  plaintiff  in  error. 

Robert  T,  Scott  and  Joseph  Purkey,  for  defendant  in  error. 


PERJURY  IN  OBTAINING  A  MARRJACE  LICENSE. 

[Circuit  Court  of  Cuyahoga  County.] 

George  Fiei.d  v.  The  State  op  Ohio. 

Decided,  January  21,  1907. 

Criminal  Law — Perjury — In  Obtaining  a  Marriage  License — Number 
of  Times  Previously  Married  a  Material  Question — Construction  of 
the  Phrase  "and  Shall  also  ^tate"' — Section  6390. 

Section  6390,  Revised  Statutes  of  Ohio,  requires  that  an  applicant  for 
a  marriage  license  state  under  oath  the  number  of  times  he  has 
been  previously  married,  and  a  false  statement  with  reference 
thereto,  given  under  oath,  warrants  a  conviction  for  perjury. 

Winch,  J. ;  Henry,  J.,  and  Marvin,  J.,  concur. 

At  the  last  term  of  the  common  pleas  court  the  plaintiff  in 
error  was  convicted  of  perjury,  and  now  brin^  this  action  to 
reverse  the  judgment  of  said  court. 

It  appears  that  plaintiff  in  error  had  been  twice  married  and 
divorced,  when,  on  the  6th  day  of  March,  1905,  he  applied  to 
the  probate  judge  of  Cuyahopra  county  for  a  license,  so  that  he 
might  be  married  a  third  time,  and  made  answer  to  certain  ques- 
tions propounded  to  him  in  writing,  one  of  which  cjuestions  was  as 
follows:  ** Number  of  times  previously  married?'^  His  answer 
to  this  question  was,  ^^None. "  It  is  conceded  that  this  answer 
waa  untrue.    Some  claim  is  made  that  Field  did  not  make  the 
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statement  in  his  application  under  oath,  but  as  we  are  of  the 
opinion  that  the  bill  of  exceptions  does  not  bear  out  this  claim, 
and  that  the  jury  was  warranted  in  finding  that  he  did  swear 
to  his  application,  no  further  consideration  will  be  given  to  this 
claim. 

However,  by  proper  exceptions,  plaintiff  in  error  has  brought 
before  this  court  his  further  claims  that  the  law  does  not  require 
that  the  particular  question  he  answered  falsely  should  be  an- 
swered under  oath,  and  that  if  it  does,  the  fact  falsely  stated 
was  not  material,  and,  therefore,  no  ground  for  conviction  under 
the  statute  on  perjury. 

These  claims  are  based  upon  a  literal  reading  of  the  statute 
regulating  the  issuance  of  marriage  licenses,  which  seems  to  give 
color  to  such  claims.  The  law  referred  to  is  Section  6390  of  the 
Revised  Statutes,  and  was  enacted  April  25,  1898  (93  O.  L.,  309), 
as  an  amendment  of  the  former  act  found  in  82  O.  L.,  202. 

The  present  law,  in  the  parts  material  to  this  case,  reads  as 
follows : 

**  Every  person  applying  for  a  marriage  license,  as  aforesaid, 
shall  state  upon  oath,  the  name,  age,  residence,  place  of  birth, 
occupation,  father's  name,  if  known,  and  the  mother  s  maiden 
name,  of  each  of  the  parties  to  such  contemplated  marriage,  and 
shall  also  state  the  number  of  times  either  party  has  been  pre- 
viouslv  married,  and  in  case  the  bride  is  a  widow,  or  a  divorced 
woman,  her  married  name  shall  also  be  stated,  and  in  addition 
the  name  of  the  person  who  is  expected  to  solemnize  the  mar- 
riage shall  be  stated,  and  if  the  judg?  shall  be  satisfied  there 
is  no  legal  impediment  thereto,  then  he  shall  grant  such  mar- 
riage license;  •  •  •  if  any  of  the  persons  intending  to 
marry  shall  be  under  age,  and  shall  not  have  had  a  former  wife 
or  husband,  the  consent  of  the  parents  or  guardians  shall  be  per- 
sonally given  before  the  judge,  •  *  •  and  the  judge  is  here- 
by authorized  to  administer  any  oath  (herein)  required,  and 
thereupon  issue  and  sign  such  l'een>:e,  •  »  *  if  any  judge 
shall,  in  any  other  manner,  issu :  or  sign  any  marriage  license, 
h?  shall  forfeit  and  pay  a  sum  not  exceeding  one  thousand  dollars, 
to  and  for  the  use  of  the  party  agirrieved." 

Because  the  law  says  the  applicant  shall  state  under  oath 
certain  things,  enumerating  them,  and  then  proceeds,  '*and  shall 
also  state"  certain  other  things,  among  them    the  number  of 
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times  either  party  has  been  previously  married,  it  is  urpjed  that 
the  things  he  ** shall  also  state,"  need  not  be  ** under  oath,"  be- 
cause those  words  are  not  repeated  in  the  latter  clause  of  the 
statute.  This  point  is  one  which  an  astute  lawyer  would  make, 
while  it  would  not  occur  to  the  casual  reader,  and  thus  arises 
an  ambiguity  in  the  statute,  which  requires  construction. 

A  primary  rule  in  construction  and  interpretation  of  statutes 
is  that  the  intention  of  the  law^-makers  must  be  ascertained. 
Where  there  is  ambiguity  in  any  part  of  the  law,  the  intent  must 
be  derived  from  the  whole,  and  as  aids  in  this  search,  we  may 
consider  repealed  statutes.  Lewis'  Sutherland  on  Statutory 
Construction,  paragraph  452. 

Let  us  look  at  the  former  repealed  law,  82  O.  L.,  202.  That 
started  out  as  follows: 

**The  probate  judge  as  aforesaid,  may  inquire  of  the  party 
applying  for  a  marriage  license,  as  aforesaid  upon  oath,  rela- 
tive to  the  legality  of  such  contemplated  marriage,  and  if  the 
judge  shall  be  satisfied  that  there  is  no  le<:ral  impediment  there- 
to, then  he  shall  grant  such  marriage  license,"  etc. 

Manifestly,  under  the  former  law,  the  probate  judge  was  not 
required  to  put  the  applicant  upon  oath,  nor  was  it  provided 
what  inquiries  he  should  make  of  him.  Possibly,  if  he  did 
ask  the  applicant  to  answer  certain  questions  under  oath,  and 
relying  upon  the  answer  so  given,  issued  a  license,  he  would  be 
protected  from  the  penalty  which  then,  as  now,  he  was  liable  to, 
if  he  issued  a  license  to  one  not  entitled  to  it.  But  how  would 
the  case  be  if  a  legal  impediment  existed  to  the  marriage,  and  th3 
probata  judge  neglected  to  make  any  inquiry  on  that  point? 

The  present  law  specifically  requires  certain  statements  to  b3 
made.  One  of  those  statements  is  as  to  whether  the  applicant 
has  been  previously  married.  If  the  applicant  is  under  age,  th? 
consent  of  his  parents  is  required,  but  if  the  applicant  is  a  minor 
who  has  been  previously  married,  such  consent  is  not  required. 
How  is  the  probate  judge  to  ascertain  the  fact  ?  He  takes  the 
statement  of  the  applicant.  If  that  statement  is  under  oath, 
the  probate  judge  may  act  upon  it,  for  the  staute  now  reads: 
*'The  judge  is  hereby  auhorized  to  administer  any  oath  (herein) 
required  and  thereupon  issue  and  sign  such  license.''    If  he  is- 
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sues  a  license  to  a  mipor,  who  has  never  been  married  before, 
without  the  consent  of  his  parents,  he  is  liable  to  the  penalty  pro- 
vided by  the  statutes.  But  doubtless  there  would  be  no  irre^i- 
larity  in  issuing  a  marriage  license  to  a  minor  who  had  been  pre- 
viously married,  and  if  this  statute  authorizes  such  fact  to  be 
elicited  by  oath  of  the  applicant,  then  the  probate  judge  need 
inquire  no  further. 

Such,  we  think,  was  the  intention  of  the  Legislature,  and  so 
we  hold  that  Section  6390  requires  all  the  statements  therein 
mentioned  to  be  made  upon  oath. 

We  also  hold  that  the  statement  as  to  the  number  of  times 
the  applicant  had  been  previoiLsly  married  is  material.  The 
Legislature  having  required  the  statement  to  be  made,  leaves  no 
discretion  in  the  probate  judge  as  to  submitting  it,  no  matter 
what  the  answers  to  other  questions  might  be. 

Again,  suppose  the  applicant  should  state  that  he  had  been 
married  before.  That  would  put  the  probate  judge  upon  inquiry 
to  ascertain  whether  such  former  wife  was  dead  or  divorced, 
and  as  to  these  further  matters,  there  is  no  statute  which  au- 
thorizes the  probate  judge  to  rely  upcn  the  oath  of  the  applicant, 
but  the  judge  must  still  determine  whether  there  is  a  legal  im- 
pediment to  the  marriage.  Suppose  the  applicant  says,  I  have 
been  married,  but  am  now  divorced  That  he  is  now  divorced 
is  a  legal  conclusion,  and  a  careful  probate  judge  would  then 
answer:  ** Bring  in  a  certificate  to  that  effect  from  the  court 
which  divorced  you,  and  I  will  then  issue  a  license  to  you.*' 

Further,  it  is  material  that  the  probate  judge  be  advised  as  to 
the  number  of  times  the  applicant  had  been  married  previously, 
for  otherwise  he  might  evasively  answer  that  he  had  been  mar- 
ried before  and  been  divorced,  which  might  be  true  as  to  one 
previous  marriage,  but  not  as  to  another. 

Judgment  affirmed. 

G.  F.  Shaver,  for  plaintiff  in  error. 

S.  V.  McMaJum,  for  defendant  in  error. 


>^ 
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THE  DEFENSE  OF  PUVILEGE  TO  A  CHARGE  OF  LIBEL. 

[Circuit  Court  of  Columbiana  County.] 

Todd  v.  East  Liverpool  Publishing  Co. 

Decided,  March  31,  1906. 

Libel  and  Slander — Competency  of  Evidence  aa  to  Facta  Admitted  in 
Pleadings — Exceptions  to  Charge  of  Court — Proper  Charge  as  to 
Innuendo— Libels  Per  Se — Defense  of  Privilege  as  to  Matter  Ad- 
mitted to  be  False. 

1.  In  an  action  for  libel,  where  the  falsity  of  the  publication  has  been 

admitted  in  the  answer,  the  introduction  by  the  plaintiff  of  evi- 
dence having  reference  to  such  falsity,  brings  it  within  the  discre- 
tion of  the  court  to  permit  the  defendant  to  also  introduce  evidence 
on  the  same  subject,  provided  the  question  of  the  truth  or  falsity 
of  the  charge  is  not  submitted  to  the  jury. 

2.  The  fact  that  no  exception  was  taken  to  the  charge  of  the  court, 

does  not  prevent  the  raising  of  the  question  on  review  as  to 
whether  the  verdict  was  contrary  to  law,  where  it  was  apparently 
the  result  of  erroneous  instructions. 

3.  A  newspaper  publication  which  charges  a  policeman  with  having 

taken  money  from  a  prisoner  for  which  he  had  refused  to  account, 
charges  a  crime  involving  moral  turpitude,  and  is  libelous  per  se; 
and  it  does  not  lose  its  libelous  character  by  reason  of  the  fact 
that  it  was  a  mere  repetition  of  what  others  had  said. 

4.  It  is  for  the  jury  to  determine  whether  thje  meaning  ascribed  to  the 

publication  by  the  innuendo  was  intended  by  the  defendant,  but 
the  question  is  submitted  only  as  bearing  on  the  matter  of  actual 
malice  and  in  mitigation  of  punitive  damages,  and  not  as  a  de- 
fense that  would  prevent  recovery. 

5.  A  libelous  charge  against  a  public  officer  can  not  be  defended  by 

the  newspaper  printing  it  on  the  ground  that  it  was  of  public 
interest  and  as  such  was  privileged,  but  to  make  the  defense  of 
privilege  available  it  must  be  shown  that  reasonable  diligence 
was  used  to  ascertain  the  truth  of  the  charge  and  that  it  was 
published  in  good  faith. 

Laubie,  J.  (orally) ;  Cook,  J.,  and  Burrows,  J.,  concur. 

P>ror  to  Columbiana  Common  Pleas  Court. 

This  is  a  proceedintr  in  error  by  Todd  to  reverse  a  judgment 
of  the  court  below  in  favor  of  tlie  defendant,  in  an  aeti<m  brought 
by  himself  against  the  publishing  company  for  libel.    The  arti- 
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cle  was  written  by  a  reporter  of  the  defendant,  and  published 
in  its  newspaper,  the  Evening  Review,  at  East  Liverpool,  this 
county,  and  is  as  follow^s: 

'* Jenkins  wants  his  money  back.  Say  olTficers  took  $50  from 
him  and  that  he  was  sober.    Has  hired  an  attorney. 

*' Officer  Temple  Sykes  Todd  has  got  to  convince  Bert  Jen- 
kins that  he  knows  nothing  of  the  two  $20  gold  certificates, 
which  Jenkins  allege*s  the  patrolman  took  from  him  on  last 
Thursday  evening  and  refused  to  turn  over,  to  the  mayor.  A 
prominent  attorney  has  been  engaged  by  Jenkins  and  the  case 
will  be  pushed. 

**  Jenkins  was  arrested  on  a  charge  of  being  drunk  and  dis- 
orderly. He  was  taken  to  the  city  hall  by  Officer  Todd  and  he 
says  that  Todd  and  Night  Janitor  TurnbuU  searched  him.  He 
claims  that  Turnbull  took  a  $10  gold  piece  and  some  small 
change  from  his  right  pocket  and  that  Todd  got  the  certificates 
from  his  left  pocket.  He  says  that  he  asked  the  officers  to  count 
the  money  in  his  presence  but  they  refused  and  Todd  told  him 
to  get  on  in  his  cell,  that  the  money  would  bo  atti^nded  to.  It  is 
said  that  several  menibei's  of  the  board  of  public  safety  were 
present  at  the  time.  Jenkins  expects  to  prove  by  several  wit- 
nesses that  he  had  the  money  within  thirty  minutes  prior  to  the 
arrest  and  that  he  had  no  way  to  get  rid  of  it.  He  also  claims 
that  he  was  not  drunk.  When  the  mayor  offered  to  give  him 
about  $7  on  the  morning  following  thj  arrest  he  refused  to  take 
it  saying  that  he  had  two  $20  bills  comiuu:  to  him  and  that  he 
wanted  it  all. 

'*The  story  of  his  protest  was  published  in  a  morning  piaper, 
but  the  name  of  tKe  officer  who  was  accused  of  taking  the  money 
was  not  published  and  suspicion  therefore  rests  on  the  entire 
force.  * ' 

Plaintiff  alleged  that  the  defendant  thereby  falsely  and  ma- 
liciously intended  to  and  did  charge  him  with  ha^dng  kept, 
stolen  or  embezzled  $40,  the  money  of  the  said  Jackson,  while 
acting  as  such  i>olicenian.  The  defendant  in  its  answer  admitted 
the  publication  but  denied  the  intent  charged,  and  alleged  it 
published  the  article  as  a  matter  of  public  interest  and  in  good 

■ 

faith. 

It  is  alleged  as  one  ground  of  error  that  the  court  erred  in  ad- 
mitting evidence  upon  the  part  of  the  defendant  to  show  the 
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tnith  of  the  act  charged.  Of  course,  under  the  pleadings  it 
was  admitted  that  the  charge  was  unfoundtxl;  that  it  was  false, 
as  the  truth  of  the  charge  was  not  alleged  as  a  defense;  conse- 
quently the  plaintiff  had  no  reason  nor  necessity  to  undertake 
to  prove  the  falsity  of  the  charge  as  a  fact,  but  did  do  it.  In 
the  examination  of  Todd  himself  when  upon  the  stand,  his 
counsel  proceeded  to  ask  him  and  to  have  him  tell  that  the  man 
Jenkins  did  not  have  in  his  possession  two  $20  bills,  and  that 
he  did  not  take  such  bills  or  money  from  Jenkins.  So  that  the 
plaintiff  opened  the  door  himself.  And  in  such  a  case  where 
the  plaintiff  starts  the  ovidenci* — as  it  is  said,  opens  the  door — 
then  in  such  case  it  is  in  the  discretion  of  the  court  afterwards 
to  permit  the  defendant  to  give  evidence  upon  the  same  proposi- 
tion. The  court  permitted  Jenkins  himself  to  testify  that  he 
did  have  the  two  $20  bills,  and  that  they  were  taken  from  him 
by  Todd  the  night  of  his  arrest.  So  we  can  not  say  there  was 
any  error  in  admitting  that  evidence,  as  the  plaintiff  himself 
opened  the  door  by  attempting  to  show  that  which  he  had  no 
occasion  to  do,  because  the  falsity  of  the  charge  was  admitted. 
If  the  court  had  p<^rmitted  that  question  to  go  to  the  jury  in 
that  shape — that  is,  submitted  to  them  whether  the  charge  as  a 
defense  was  true  or  false — then  of  course  that  would  have  been 
error.-  But  the  court  did  not  do  that,  and  we  can  not  say  there 
was  any  error  in  the  respect  named. 

The  principal  ground  of  complaint,  however,  is  in  regard  to 
the  charge  of  the  court.  And  in  two  particulars:  One,  as  to 
whether  this  was  a  libel  per  se:  and,  secondly,  whether  it  was 
a  privileged  publication. 

There  was  no  exception  taken  to  the  charge  of  the  court.  The 
plaintiff  below  seemed  perfectly  C(mtent  and  satisfied  with  the 
charge  of  the  court  to  the  jury,  so  far  as  the  record  discloses; 
probably  on  the  ground  that  there  was  no  question  but  that  he 
would  recover.  But  it  is  the  principal  error  here  claimed,  and 
relied  upon,  and  of  course  if  the  law  permits  it,  we  have  to  con- 
sider it.  And  the  law  does  permit  it,  under  certain  circum- 
stances, and  the  case  at  bar  is  of  that  class.  Where  tluTC  is  a 
complete  record  of  the  whole  proceedings —evidence  and  all,  as 
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here — and  the  verdict  is  contrary  to  law,  and  apparently  was 
the  result  of  erroneous  instructions,  no  exception  need  be  taken. 

In  Mou;ry  v.  Kirk,  19  Ohio  St.,  375,  the  last  head  of  the  sylla- 
bus is: 

**When  the  whole  case,  evidence  and  all,  is  before  the  court, 
and  the  error  of  law  occurring  at  the  trial  is  such  as  to  make 
the  verdict  contrary  to  law,  a  new  trial  should  be  granted, 
though  no  exception  was  taken  to  the  ruling  of  the  court." 

And  in  Baker  v.  Pendergast,  32  Ohio  St.,  494,  it  was  held, 
third  head  of  syllabus: 

**  Where  the  overruling  of  a  motion  for  a  new  trial  is  assigned 
for  error,  and  all  the  evidence  offered  on  th*^  trial,  together 
with  the  charge  of  the  court,  is  properly  brought  up  by  bill  of 
exceptions,  a  reviewing  court  will,  in  connection  with  the  evi- 
dence, look  to  the  charge  of  the  court,  whether  excepted  to  or 
not;  and  if  there  is  reason  to  believe  that  the  verdict  was  the 
result  of  erroneous  instructions,  will  reverse  the  judgment  and 
award  a  new  trial." 

In  this  case  all  of  the  evidence  and  charge  of  the  court  are 
in  the  bill  of  exceptions,  and  the  question  whether  the  verdict 
was  the  result  of  erroneous  instructions  must  be  considered. 
And  it  certainly  was,  as  there  can  be  no  question  but  that  the 
plaintiff  was  at  least  entitled  to  recover  full  compensation  for 
all  injuries  caused  by  the  publication. 

The  court  in  this  instance,  after  stating  that  the  defendant 
did  not  deny  the  publication  of  the  article,  said  to  the  jury : 

'*If  the  article,  upon  its  face,  charged  this  plaintiff  with  being 
a  thief,  with  having  stolen  the  money  of  the  man  Jenkins,  then 
I  would  be  warranted  in  saying  to  you,  as  a  matter  of  law,  that 
such  a  charge  was  in  and  of  itself  libelous;  but  they  do  not 
directly  charge  him  thus  in  the  article  in  question,  and  the 
defendant,  by  its  answer,  says  that  it  had  no  intention  of  so 
charging  this  plaintiff.  That  it  did  not  falsely  and  maliciously 
publish  nor  intend  to  publish  that  this  plaintiff  srtole,  embezzled 
or  took  the  money  of  another.  The  plaintiff',  on  the  other  hand, 
says  that  that  is  the  just  and  fair  inference  to  be  drawn  from 
the  language*  us^hI.    Whether  or  no  such  fair  inference  is  to  be 
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drawn  from  that  article  is  a  matter  addressed  to  the  good  com- 
mon sense  of  you  twelve  men,  and  upon  your  retirement  the 
first  thing  that  you  ought  to  do  is  to  take  that  article  up  and 
read  it  in  its  entirety,  and  consider  it  in  detail  to  the  end  that 
you  may  answer  that  question  whether  or  no  the  article  as 
published  was  such  that,  by  a  fair  inference,  men  reading  it 
would  conclude  and  infer  therefrom  that  the  newspaper  intended 
to  charge  this  plaintiff  with  the  taking  improperly  with  the 
intent  to  appropriate  that  money.  For  if  that  is  not  the  fair 
inference  to  be  drawn  from  that  article,  then  there  is  no  libel, 
and  your  labors  would  be  at  an  end,  and  you  should  return  a 
verdict  for  the  defendant. ' ' 

So  that  the  court  submitted  the  whole  question  to  the  jury 
to  determine  whether  this  was  a  libelous  article,  and  whether 
also  there  was  any  fair  inference  that  did  charge  the  plaintiflf 
with  being  a  thief,  with  having  stolen  or  taken  the  money. 

In  this,  we  think  the  court  erred.  The  article  itself  is  libelous 
on  its  face.  It  starts  out  with,  **  Jenkins  wants  his  money  back. 
Officer  Temple  Sykes  Todd  has  got  to  convince  Bert  Jenkins 
that  he  knows  nothing  of  the  two  $20  gold  certificates  which 
Jenkins  alleges  the  patrolman  took  from  him  on  last  Thursday 
evening  and  refused  to  turn  over  to  the  mayor.  A  prominent 
attorney  has  been  engaged  by  Jenkins  and  the  case  will  be 
pushed.'* 

And  after  reciting  what  Jenkins  said,  and  what  he  claimed, 
as  heretofore  quoted,  the  article  ends  this  w^ay: 

**The  story  of  his  protest  was  published  in  a  morning  paper, 
but  the  name  of  the  officer  who  was  accused  of  taking  the  money 
was  not  published  and  suspicion  therefore  rested  on  the  entire 
force.*' 

And  the  reporter  himself,  when  upon  the  stand,  admitted  that 
he  was  accusing  Todd  of  stealing  the  money  when  he  said,  **I 
named  the  officer  (Todd)  who  was  accused  of  stealing  the 
money.*' 

A  libelous  article  does  not  cease  to  be  a  libel  boeause  the  party 
charged  was  simply  repeating  what  some  other  body  told  him, 
or  that  he  heard  some  other  one  say.    If,  in  fact,  it  is  libelous— * 


254       CIRCUIT  COURT  REPORTS-NEW  SERIES. 


Tocld  V.  Publishing  Co.  [Vol.  IX,  N.  S. 


if  it  accuses  another  of  theft,  or  illegally  taking  property — 
taking  money  from  the  person  of  another  secreting  and  keeping 
it — the  question  is,  whether  the  statement  itself  is  libelous,  nnd 
if  it  is,  the  party  libeled  is  entitled  to  compensation,  whether 
the  defendant  originated  the  libelous  matter,  or  merely  repeated 
what  he  had  heard  some  one  say.  Haines  v.  Welling,  7  Ohio  (pt. 
1),  253;  Fowler  v.  Chichester,  26  Ohio  St.,  9. 

The  innuendo  allegation  in  the  petition  is,  that  the  plaintiff 
wrongfully  took,  stole,  or  embezzled  $40,  the  property  of  Bert 
Jenkins.  It  does  not  undertake  to  set  out  that  plaintiff  was 
thereby  held  up  to  public  disgrace,  but  it  is  alleged  that  he 
was  thereby  injured  in  his  reputation,  which  is  practically  the 
same  thing.  We  think  there  is  no  question  but  what  the  innu- 
endo alleged  is  a  true  one  as  evidenced  by  the  article  itself. 

It  alleges  plaintiff  was  a  policeman.  That  he  arrested  Jen- 
kins for  being  drunk  and  disorderly,  and  that  he  and  Tumbull, 
another  officer  of  a  similar  character,  searched  Jenkins  and  took 
his  money,  the  plaintiff*  taking  $40  which  he  did  not  deposit 
with  the  mayor,  but  kept  it  himself.  That  Todd  was  the  officer 
who  was  accused  of  taking  the  $40,  and  has  got  to  convince 
Jenkins  that  he  knows  nothing  of  those  two  $20  gold  certificates. 
That  Jenkins  has  employed  an  attorney,  and  the  case  will  be 
pushed.  So  that  the  defendant  itself  asserted  that  the  burden 
was  on  the  plaintiff,  of  proving,  in  order  to  exonerate  himself, 
that  he  knew  nothing  about  these  certificates.  This  statement 
was  not  hearsay,  but  the  defendants'  own  charge,  in  effect  that 
plaintiff  took  from  Jenkins  $40,  secreted  it  and  kept  it  for  his 
own  purpose,  which,  if  true,  would  subject  him  to  indictment 
for  a  crime  involving  moral  turpitude  and  infamous  punishment. 
It  plainly  was  a  charge  of  larceny  or  embezzlement,  or  both. 

In  Chcadle  v.  Buell,  6  Ohio,  67,  it  was  held: 

**  Words  charging  a  person  with  having  received  ^  letter  con- 
taining money,  to  deliver  to  another,  that  he  gave  himself  a 
false  name  at  the  time,  and  that,  instead  of  delivering  the  letter, 
he  broke  it  open  and  used  the  money,  amount  to  a  charge  of 
larcenv  and  are  actionable  in  slander. 

*' Larceny  is  a  taking  and  conversion  of  another's  property 
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in  a  secret  and  clandestine  manner,  and  with  the  intention,  by 
secrecy  and  fraud,  to  deprive  the  owner  of  his  remedy  to  recover 
his  goods." 


In  18  Eng.  L.  &  Eq.  (2d  Ed.),  473,  in  discussing  the  qiiestion, 
what  is  a  larceny,  it  is  said : 

**It  is  accordingly  as  obvions  as  it  is  well  settled  that  the 
conversion  of  goods  by  one  who  has  the  mere  custody  of  them  ia 
a  trespass,  and  therefore  a  larceny. ' ' 

Even  in  cases  of  bailment,  a  conversion  after  the  termination 
of  the  bailment  is  larceny.    lb,,  479. 

This  plaintiff,  the  article  in  effect  states,  as  a  policeman,  had 
the  custody  of  this  money.  It  would  not  be  criminal  for  him  to 
search  this  intoxicated  party  when  he  arrested  him,  and  to  do 
as  he  did — put  the  money  found  on  his  person  in  an  envelope 
and  give  it  to  the  mayor  to  be  held  until  the  man's  case  was  dis- 
posed of  by  the  mayor.  It  was  not  an  illegal  act.  lie  properly 
had  the  mere  custody  of  the  money.  But  if  he  refiLsed  to  count 
the  money  and  tell  how  much  he  took,  and  secretly  kept  it  for 
his  own  use  instead  of  putting  it  with  the  other,  and  turning 
it  over  to  the  mayor,  it  was  a  clear  case  of  larceny,  and  that  is 
the  statement  made  in  this  publication. 

But  if  it  was  not,  it  was  at  least  a  charge  of  embezzlement. 
If  the  statements  of  the  article  were  true,  he  had  committed  the 
crime  of  embezzlement. 

Section  6842,  Revised  Statutes,  provides  that : 

**An  officer  *  *  •  who  embezzles,  *  *  *  or  secretes  with 
intent  to  embezzle  or  convert  to  his  own  use,  anything  of  value 
which  shall  c<mie  into  his  possession  by  virtue  of  his  appoint- 
ment or  employment  as  such  officer,  *  *  *  is  guilty  of  em- 
bezzlement." 

The  plaintiff  was  an  officer,  recognized  as  such  in  various 
statutes  of  the  state,  and  if  he  obtained  the  $40  in  the  manner 
stated,  the  money  came  into  his  possession  by  virtue  of  his 
office,  and  he  secreted  it  with  intent  to  convert  it  to  his  own  use. 

The  court  should  have  instructed  the  jury  that  the  article  was 
libelous  per  se.    There  are  no  two  inferences  to  be  drawn  from  it. 
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It  charges,  in  effect,  as  alleged  in  the  petition,  that  he  stole 
the  $40.  Larceny  or  embezzlement  is  stealing,  and  the  party 
who  does  it  is  a  thief  in  the  eyes  of  the  law. 

**  Where  the  charge,  if  true,  would  subject  the  pjaintiff  to 
an  indictment  for  a  crime  involving  moral  turpitude,  or  to  an 
infamous  punishment,  the  words  are  actionable  per  se.''  Alfele 
V.  Wright,  17  Ohio  St.,  238. 

Indeed,  any  false  newspaper  article,  the  tendency  of  which  is 
to  degrade,  and  lessen  the  standing  and  reputation  of  the 
plaintiff  in  the  community,  is  libelous  per  se,  Tappan  v.  Wil- 
smi,  7  Ohio  (pt.  1),  190, 193. 

And  in  Post  Publishing  Co.  v.  Moloney,  50  Ohio  St.,  78,  the 
first  paragraph  of  the  sj^llabus  is: 

**To  print  and  publish  of  a  person,  that  he  *is  said  to  have 
been  in  the  workhouse,  and  to  have  had  a  criminal  record,'  is 
libelous  per  se." 

The  plaintiff,  Moloney,  was  a  policeman,  as  the  pjaintiff  in 
this  case,  and  the  article  in  each  case  would  injure  the  reputation 
and  official  integrity,  and  degrade  the  officer  in  the  community. 

Mauk  V.  Brundage,  ^S  Ohio  St.,  89,  is  about  the  latest  case 
we  have  from  the  Supreme  Court..  This  was  a  case  where  the 
board  of  health  of  the  village  published  a  matter  in  regard  to  the 
village  physician.  And  the  court,  in  the  second  head  of  the 
syllabus,  hold: 

**In  an  action  for  libel  the  question  whether  the  publication  is 
not  libelous  per  se  is  a  question  for  the  court.  And  where  the 
publication  is  claimed  to  be  privileged,  the  question  whether  or 
not  the  occasion  gives  the  privilege,  the  controlling  facts  being 
conceded,  is  also  for  the  court.'' 

In  Kahn  v.  Cincinnati  Times-Star,  8  N.  P.,  616,  affirmed  with- 
out report,  Cincinnaii  Times-Star  Co,  v.  Kahn,  52  O.  S.,  662, 
this  is  a  portion  of  the  holding: 

**1.  Any  written  words  are  defamatory  which  impute  to 
another  that  he  has  been  guilty  of  any  crime,  fraud,  dishonesty, 
immorality,  vice,  or  dishonorable  conduct,  or  has  been  accused 
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or  suspected  of  any  such  misconduct,  or  which  suggest  that  the 
person  is  suifering  from  an  infectious  disorder,  or  which  have 
a  tendency  to  injure  him  in  his  office,  profession,  calling  or 
trade. 

'*2.  Everything  printed  or  written  which  reflects  on  the 
character  of  another  and  is  published  without  lawful  justifica- 
tion or  excuse,  is  a  libel,  whatever  the  intention  may  have  been. 

**3.  Unless  the  article  published  was  entirely  true,  the  law 
implies  malice  and  liability  will  attach  and  the  plaintiff  can 
recover  damages." 

So  that  as  the  defendant's  defense  admitted  that  the  state- 
ments were  not  true,  the  question  whether  the  article  w^as  a  libel 
per  se  was  for  the  court ;  and  the  court  should  have  instructed 
the  jury  that  it  was  a  libel  per  sc,  and  that  the  plaintiff  was  en- 
titled to  recover  full  compensation  for  such  defamation.  In- 
stead of  doing  that,  as  we  have  seen,  the  court  left  it  to  the  jury 
to  determine  whether  or  not  it  was  a  malicious  libel. 

The  court  told  the  jury,  **  Whenever  you  go  to  your  room  the 
first  thing  you  do,  take  up  this  article  and  read  it  in  its  en- 
tirety, and  consider  it  in  detail,"  to  the  end  that  they  might 
**  determine  whether  or  not,  by  a  fair  inference,  it  charges  him 
with  the  taking  improperly  with  the  intent  to  appropriate  Ihat 
money."  It  was  a  question  of  law,  and  not  of  fact,  yet  the 
jury  were  to  take  it  and  construe  it  as  if  it  was  a  superior 
judicial  tribunal  to  the  one  that  was  giving  the  instruction. 

The  court  also  left  it  to  the  jury  to  determine  the  inference 
to  be  drawn  from  the  article.  And  upon  this  propasition  counsel 
for  the  defendant  rely  upon,  and  refer  us  to,  the  case  of  State 
v.  Smily,  37  Ohio  St.,  30,  which  was  a  criminal  action  for  libel. 
The  concluding  statement  of  the  eminent  judge  that  delivered 
the  opinion  shows  that  the  case  does  not  sustain  the  contention 
of  counsel  of  this  defendant.    It  is 'as  follows,  page  35: 

**Mr.  Starkie  states  it  to  be  the  duty  of  the  court  to  deter- 
mine whether  the  language  will  bear  the  meaning  ascribed  to  it 
by  the  innuendo,  and  if  it  will,  that  the  question  whether  such 
meaning  was  intended,  must  be  submitted  to  the  jury.  •  *  * 
This  we  believe  to  be  the  true  rule,  and  applying  it  to  the  present 
ease,  we  think  the  point  admits  of  little  doubt,  that  the  language 
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employed  by  the  defendant  will  bear  the  meaning  which  the 
innuendo  ascribed  to  it,  and  that  in  holding  otherwise  the  court 
erred.*' 

It  is  the  court's  duty,  therefore,  as  laid  down  in  that  case, 
to  determine  the  inference — whether  the  language  would  bear 
the  meaning  ascribed  to  it  in  the  innuendo.  Instead  of  doing 
that  the  court,  in  the  case  at  bar,  left  it  to  the  jury  to  determine 
whether  or  not  the  languaga  would  bear  the  meaning  ascribed 
to  it  in  the  innuendo,  although  the  language  was  too  plain  for 
doubt. 

The  further  proposition  is  entirely  distinct  from  that.  That 
is,  if  the  language  of  the  article  will,  in  the  opinion  of  the  court, 
bear  the  inference  alleged  in  the  innuendo,  then  the  court  may 
submit  to  the  jury  whether  such  meaning  was  intended  by  the 
defendant.  That,  however,  is  only  on  the  question  of  damages, 
as  a  matter  of  excuse  in  mitigation  of  punitive  damages,  and 
not  as  a  defense  that  would  prevent  a  recovery.  After  the 
court  has  determined  that  it  is  a  libel  per  se,  that  from  its  lan- 
guage the  inference  must  be  as  charged  in  the  innuendo,  if  the 
cjuestion  may  go  to  the  jury,  whether  the  defendant  intended 
such  inference,  it  could  only  be  as  bearing  on  the  question  of 
actual  malice.  But  the  court  left  every  cpiestion  in  the  case — 
malice  included — to  the  jury  as  questions  of  fact.  So  that  in  all 
of  these  respects  we  think  the  court  erred. 

**j\Ialice  may  be  evinced  in  circulating  slandei-ous  reports  as 
well  as  originating  them ;  and  if  the  words  repeated  are  action- 
able in  themselves,  the  malicious  intent  in  publishing  them  will 
Ik»  inferred,  unless  it  be  shown  that  the  circumstances  under 
which  the  words  were  uttered  and  published  were  such  as  to 
repel  the  inference."    Fowler  v.  Chichester,  supraf  page  14. 

**In  the  absence  of  a  justifiable  occasion  for  the  publication, 
malice  Ls  but  an  inference  of  law,  and  should  not  be  left  as  a 
(piestion  of  fact  for  the  jury.''  Mauk  v.  Bruyidcbge,  supra, 
page  98. 

As  to  privilege  in  regard  to  a  libel  there  are  two  classes,  at 
least.  One  is  an  absolute  privilege  that  is  possessed  by  the 
party  who  publishes  the  libel,  and  the  other  is  a  qualified  one 
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arising  from  the  circumstances  of  the  case,  as  it  is  said  in  regard 
to  the  newspaper  press,  that  it  may  print  in  regard  to  certain 
things,  and  as  to  certain  parties,  that  which  will  be  conducive 
to  the  public  welfare  or  morality  of  the  community. 
The  court  in  this  case  charged  this: 

*'A  newspaper — under  the  Constitution  of  the  state  of  Ohio, 
embodied  in  its  Bill  of  Rights — like  an  individual,  has  a  right 
to  write,  speak  and  publish  just  criticsm,  even  though  it  be 
severe,  concerning  public  officers  or  private  individuals.  The 
Constitution  in  that  respect  reads  thus:  That  *  every  citizen 
may  freely  speak,  write  and  publish  his  sentiments  on  all  sub- 
jects, being  responsible  for  the  abuse  of  the  right.  No  law 
shall  be  passed  to  restrict  or  abridge  the  liberty  of  sp,eech  or  of 
the  press. '  And  one  of  our  courts  in  speaking  in  respect  to  that 
constitutional  provision  has  aptly,  I  think,  userl  this  language: 

**  *The  right  to  exercise  reasonable  criticism  should  be  ex- 
tended liberally  to  the  newspaper  press.  Just  criticism,  though 
severe,  may  be  a  great  conservator  of  the  character  and  morals 
of  the  people.  To  truthfully  and  fairly  hold  up  to  public  view 
and  condemnation  conduct  that  is  wrongful  and  detrimental  to 
social  well-being  is  a  very  useful  and  important  office  of  the 
newspaper  press.' 

**You  are  therefore  instructed  that  whenever  the  object  of 
any  newspaper  publication,  fairly  considered,  is  not  to  injure 
the  reputation,  but  to  correct  and  hold  up  to  public  condemna- 
tion that  which  is  hostile  to  morality  and  official  inti^grity,  does 
not  come  w'ithin  the  definition  of  lil>elous  matter  so  long  as  the 
author  or  authors  keep  theinsc^lves  reasonably  and  in  good  faith 
within  the  line  of  truth  and  wholesome  criticism." 


Thus  the  court  correctly  quoted  to  the  jury  the  provisions  of 
the  Constitution  and  the  declaration  of  the  Supreme  Court  upcm 
this  question,  which  the  court  affirmed  in  the  emphatic  language 
quoted;  but  it  was  a  mistake  to  apply  such  doctrine  to  the  case 
in  hand.  This  was  not  a  case  w-here  the  defendant  was  **  holding 
up  to  public  view  and  condemnation  conduct  of  the  plaintiff 
that  was  wrongful  and  detrimental''  or  ** hostile  to  morality 
and  official  integrity."  If  Todd  had  been  convicted  of  larceny, 
or  it  was  shown  as  a  fact  that  he  had  stolen  the  money,  then 
his  conduct  might  have  been  held  up  and  commented  upon  in  the 
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public  press.  But  that  was  not  this  case.  It  was  not  a  case 
where  he  had,  in  fact,  taken  the  money.  It  was  admitted  that 
he  had  not.  It  was  admitted  that  the  charge  was  false,  and 
admitted  in  such  a  shape  that  tjie  defendant  could  not  possibly 
controvert  it. 

Where  an  act  is  really  done  by  an  officer — ^actually  per- 
formed— there  the  public  press  may  comment  upon  it  and  bring 
it  up  before  the  public  for  public  condemnation,  if  it  is  wrong- 
ful. But  it  must  be  such  a  case  to  justify  such  criticism.  This 
was  a  different  case  entirely,  and  the  law  thus  given  to  guide 
the  action  of  the  jury  had  no  application  to  it,  nor  should  this 
question  have  been  submitted  to  the  jury  at  all.  The  con- 
trolling facts  being  conceded,  as  in  the  case  of  Maiik  v.  Brmidage, 
supra,  the  question  whether  occasion  gave  the  privilege  was  for 
the  court.  It  was  not  a  privileged  communication,  because  the 
defendaat  did  not  attempt  to  assert  its  truth,  but  admitted 
plaintiff  had  not  committed  the  act.  Then  why  should  they  at- 
tempt to  hold  him  up,  or  be  justified  in  holding  him  up^  to 
public  condemnation,  for  doing  that  act — an  act  which  he  did 
not  do,  and  which  they  admit  he  did  not  do? 

And  again :  As  to  a  qualified  privilege  growing  out  of  the  cir- 
cumstances which  might  relieve  the  defendant  from  punitive 
damages.  The  cases  that  I  have  referred  to  bear  upon  this 
question.  And  they  show  that  when,  as  in  a  case  like  this,  the 
newspaper  company  that  undertakes  to  set  up  that  the  article 
referred  to  was  a  matter  of  public  interest,  and  that  it  was 
justified  in  commenting  upon  it,  must  show,  in  order  to  rebut 
actual  malice  and  prevent  punitive  damages,  not  only  that  it 
acted  in  good  faith,  but  that  it  had  used  reasonable  diligence  to 
ascertain  the  truth.  But  the  court  in  the  charge  eliminated  all 
question  as  to  reasonable  diligence  upon  part  of  the  defendant, 
and  instructed  the  jury  that  good  faith  alone  was  sufficient  to 
•uphold  such  claim.  This  man  Jenkins  was  arrested  for  being 
drunk  and  disorderly,  and  he  pleaded  guilty  and  was  fined,  and 
the  defendant  knew  it,  and  yet  it  declares  in  this  article,  ''Jen- 
kins says  he  was  not  drunk.'*  So  the  defendant  ought  to  have 
known  that  he  was  lying,  and  yet  it  took  no  steps  to  ascertain 
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the  truth  of  this  charge  against  the  plaintiff.  Take  the  state- 
ment of  the  reporter  himself  when  on  the  stand. 

Question.  ' '  What  steps  did  you  take  to  ascertain  what  there 
was  in  the  story?" 

Answer.  **  After  hearing  the  story  that  Mr.  Jenkins  had 
accused  Mr.  Todd  of  stealing  $40  from  him,  and  that  he  had  not 
been  able  to  get  the  money  back  at  the  city  hall,  and  had  em- 
ployed an  attorney  to  get  the  money  back  for  him,  I  then  called 
up  the  attorney  to  corroborate  the  stor3\  And  the  attorney  told 
me  that  he  had  taken  the  case  and  would  see  what  there  was 
to  it.'' 

Then  he  states  that  there  had  been  a  publication  of  the  matter 
in  the  other  city  paper,  the  ** Tribune, ^^  and  he  is  asked: 

Question.  **In  what  particular  did  yours  differ  from  the 
Tribune  story?'* 

Answer.  **Well,  about  the  only  particular  I  think  was  the 
fact  that  I  named  the  officer  who  was  accused  of  stealing  the 
money,  and  that  the  case  had  been  given  to  an  attorney. ' ' 

And  that  is  all  the  means  he  took  to  ascertain  the  truth.  He 
had  called  up  Jenkins'  attorney  and  asked  him,  and  the  attorney 
said  he  had  taken  the  case  and  he  would  see  into  it — giving  him 
no  assurance  of  the  truth  of  Jenkins'  statement.  In  the  article 
itself  the  reporter  states  that  when  Jenkins  was  searched  and 
the  money  taken,  several  persons  were  present,  as  follows : 

*  *  It  is  said  that  several  members  of  the  board  of  public  safety 
were  present  at  the  time,  and  Officer  TurnbuU  was  there  and 
helped  to  search."  And  yet  he  made  no  effort  at  all  to  reach 
either  of  those  parties — parties  that  were  said  to  be  present. 
Several  members  of  the  board  of  public  safety,  and  another  officer 
present  at  the  time  the  money  was  taken,  and  who,  the  evidence 
showed,  saw  the  money  laid  out  upon  the  table  and  put  into  an 
envelope,  and  it  was  twelve  dollars  and  sonu3  cents.  The  evi- 
dence, theref()r(%  shows  clearly  and  conclusively  that  he  did 
not  use  reasonable  diligence  in  ascertaining,  before  publishing 
this  article,  the  truth  of  Jenkins'  statement;  and  therefore  the 
publication  was  in  no  sense  shown  to  have  been  privileged.  " 
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In  Post  Publishing  Co.  v.  Moloney y  supra,  pages  84,  87,  it  is 
said: 

"Publications  havinj?  a  iiualified  privilef?e  are  more  numerous, 
and  are  those  where  the  privilege  arises  out  of  the  circumstances 
of  the  publication.  Uood  faith  in  the  publication  and  the  ex- 
eicise  of  reasonable  diligence  to  ascertain  the  truth  of  its  state- 
ments are  essential  to  the  privilege,  which  is  said  to  be  qualified 
because  the  plaintiff  may  recover,  if  actual  malice  be  shown, 
notwithstanding  the  existence  of  the  circumstances  which  would 
otherwise  make  the  publication  a  privileged  one. 

**It  was  proven  on  the  trial,  that  the  plaintiff  was  a  pioliceman 
of  Cincinnati  at  the  time  of  the  publication,  and  had  been  for  a 
long  time  prior  thereto ;  that  he  had  never  been  in  the  workhouse, 
nor  charged  with  any  crime,  or  misconduct ;  and  that  his  general 
reputation  was  good.  The  evidence  also  tc^nded  to  prove  that 
the  truth  could  have  been  easily  ascertained  by  the  employe  of 
the  defendant  who  wrote  the  article,  upon  proper  inquiry,  and 
that  he  had  information  of  the  facts  before  the  article  was  pub- 
lishiHl. ' ' 

And  that  doctrine  applies  here.  This  reporter  could  easily 
have  ascertained  the  truth  by  inquiring  of  these  members  of 
the  board  of  public  .safety,  and  of  Turnbull,  who  were  present 
wh(»n  the  man  was  searched,  and  the  money  taken  out  and  laid 
upon  the  table.  And  that  important  element  in  this  case  the 
court  eliminated  entirely  in  its  charge  to  the  jury. 

For  the  reasons  stated,  and  because  the  verdict  is  clearly 
against  the  weight  of  the  evidence,  the  judgment  is  revei-sed  and 
cause  remanded. 

W.  II.  S pence,  for  plaintiff  in  error. 

J.  II.  Brookes  and  R.  G.  Thompson,  for  defendant  in  error. 
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TAKING  A  MORTGAGE  OUT  OF  THE  STATUTE  OF 

LIMITATIONS. 

[Circuit  Court  of  Cuyahoga  County.] 

Edward  David,  Administrator  op  the  P]state  of  John  W. 
Morgan,  Dece^vsed,  v.  Caroline  E.  Paubt^e  et  au 

Decided,  February  4,  1907. 

Mortgage — Statute  of  Limitations — Not  Barred,  hut  Mortgage  Taken 
Out  of  the  Statute — By  Acknowledgment  of  in  Subsequent  Mort- 
gage— Foreclosure — Restriction  of  Defense  of  Statute  of  Limita- 
tions to  its  Spirit. 

1.  A  recital  in  a  mortgage  that  it  is  "subject  to"  a  prior  mortgage  be- 

tween the  same  parties,  and  upon  the  same  premises,  is  a  sufficient 
"acknowledgment"  within  the  provision  of  Section  4992,  Revised 
Statutes  of  Ohio,  to  take  said  prior  mortgage  out  of  the  operation 
of  the  statute  of  limitations. 

2.  There  may  be  a  foreclosure  of  a  mortgage  taken  out  of  the  operation 

of  the  statute  of  limitations  by  a  written  acknowledgment  of  the 
mortgage  signed  by  the  mortgagor,  notwithstanding  an  action  on 
the  note  secured  by  said  mortgage  may  be  barred  by  said  statute. 

Winch,  J. ;  Marvin,  J.,  and  Henry,  J.,  concur. 

Appeal  by  defendant,  Caroline  E.  Fauble. 

This  is  an  action  to  foreclose  two  mortfifa^es  upon  the  same 
premises,  both  ^iven  by  the  defendant,  Caroline  E.  Fauble,  and 
both  now  held  by  the  administrator  of  the  estate  of  John  W. 
Morgan,  deceased. 

The  petition  has  two  causes  of  action. 

The  first  cause  of  action  sets  up  a  mortgage  ^iven  February 
17,  1871,  by  Caroline  E.  Fauble,  her  husband,  Michael  J.  Fauble, 
joining  with  her,  to  William  S.  Jones,  to  secure  a  note  for  $300 
of  said  date,  due  in  three  years,  sriven  by  her  husband,  Micha(4 
J.  Fauble,  to  said  Jones.  It  reciters  that  said  Jones  duly  assij^rned 
said  note  and  mortgage  to  said  John  W.  Mors^an  on  October  10, 
1883,  and  that  no  payments  were  ever  made  upon  said  note 
except  the  first  six  months'  interest.  This  mortprac^e  was  duly 
recorded  February  20,  1871,  in  Vol.  182,  paire  539  of  Cuyahoga 
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county  records.  It  further  recites  that  on  January  30,  1893, 
paid  Caroline  E.  Fauble  duly  executed  and  delivered  to  said 
John  W.  ]\Ior^an  another  mort^asre  of  said  premises  to  secure  her 
note  of  said  date  for  the  sum  of  $500,  payable  to  said  Morg:an 
five  years  after  date,  and  that  in  this  second  mortgage  is  con- 
tained the  following  recital: 

**Thi.s  conveyance  is  made  subject  to  a  mortgage  executed  by 
Caroline  E.  Fauble  and  Michael  J.  Fauble  to  William  S.  Jones, 
for  the  sum  of  $300,  and  recorded  P>bruary  20,  1871.  in  Vol- 
182,  page  539  of  Cuyahoga  county  records." 

Reliance  is  had  upon  this  recital  in  the  second  mortgage  to 
remove  the  bar  of  the  statute  of  limitations  from  the  first  mort- 
gage. 

To  this  first  cause  of  action  a  demurrer  was  filed. 

The  second  mortgage  is  set  up  in  the  second  cause  of  action  in 
which  it  is  admitted,  however,  that  the  note  secured  by  said 
mortgage  has  bwn  lost  and  can  not  be  found. 

The  defense  to  this  mortgage  is  that  said  Caroline  E.  Fauble 
was  the  sister  of  John  W.  ^Morgan  and  that  he  forgave  her  her 
debt  and  destroyed  said  note  before  his  death. 

As  to  the  demurrer  to  the  first  cause  of  action : 

Manifestly  the  note  recorded  by  the  first  mortgage  is  barred 
by  the  limitation  of  the  statute,  which  is  fifteen  years.  The 
mortgage,  also,  is  barred  by  the  same  statute,  unless  the  recital 
in  the  second  mortgage  is  an  ** acknowledgment''  thereof  with- 
in the  purview  of  Section  4992,  Revised  Statutes,  so  as  to  au- 
thorize the  bringing  of  an  action  to  foreclose  said  mortgage  wnth- 
in  fifteen  years  from  the  date  of  said  secnnd  mortgage,  which 
was  January  30,  1893. 

The  wording  of  this  section  of  the  statutes  was  slightly 
changed  upon  the  adoption  of  the  revision  of  the  statutes,  June 
20,  1879,  but,  under  th(*  facts  in  this  -case,  that  is  of  no  conse- 
(|iu^nce.  True,  the  mortsrag:*  having  been  given  w'hen  the  old 
statute  was  in  f:  rce,  that  statute  would  apply  until  the  limita- 
tions therein  provide^d  had  run  out.  which  was  in  1889  {Ilcrse- 
Icyi  V.  Billi}i(/slrjj,  19  O.  S.,  413).  Hut  the  fifteen  years  having 
expired  before  the  acknowledirment  or  new  promise  was  made, 
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the  statute  then  in  force  applies  {Brooks  v.  Otisy  2  O.  D.,  Rep.", 
355). 

It  is  claimed  that  the  words  used  in  the  recital  in  the  second 
mortgage  do  not  amount  to  an  acknowledgment  of  the  former 
raortofap:?.  In  the  recital  it  is  said  that  the  second  mort£?age 
is  made  *' subject  to''  the  former  mortcrage.  We  are  inclined 
to  think  that  this  clause  clearly  reco^rnizes  that  th?  former  mort- 
jjasre  is  existing  and  that  the  mortgagor  is  willing  to  discharge 
it.    Bisscll  V.  Jaudon,  16  O.  8.,  498. 

Such  was  the  opinion  of  the  Supreme  Court  of  Iowa  in  Palmer 
V.  Butler,  36  Iowa,  576,  a  case  very  much  like  this  and  one  that 
has  been  cited  with  approval  by  all  the  standard  t?xt-books  on 
limitations  and  mortgages. 

The  contention  of  counsel  for  defendant  that  though  an  ac- 
knowledgment of  the  mortgage  may  take  it  out  of  the  statute, 
still  there  can  be  no  foreclosure  of  it,  because  the  note  which  it 
secures  is  barred,  is  not  maintainable. 

It  is  claimed  that  the  case  of  Kerr  v.  Lydeckcr,  51  0.  S.,  240, 
is  authority  for  this  contention,  and  general  language  used  in  the 
concluding  paragraph  of  the  opinion  in  said  case  would  seem  to 
warrant  the  claim.  But  the  syllabus  is  carefully  limited,  and 
reads  as  follows: 

'*A  mortgage  is  a  specialty,  and  an  action  for  its  foreclosure 
and  sale  of  the  premises  comes  within  the  provisions  of  Section 
4980.  Revised  Statutes,  and  the  period  of  limitation  is  fifteen 
years,  utiless  extendid  by  virtue  of  Seetum  4992,  Revised  Stat- 
utes." 

On  page  254  of  the  opinion  the  court  also  says: 

**A  mortgage  may  be  made  to  secure  an  account,  and  an  ac- 
tion on  account  may  be  barred  in  six  years,  while  an  action  on 
the  mortgage  would  not  lx»  barred  short  of  fifteen  years.'' 


The  court  also  says  (piige  253)  : 


i  i  rr 


The  case  of  Fisher  v.  Mossrnan,  11  Ohio  St.,  42,  correctly 
holds  that  the  bar  of  the  note,  or  other  instrument  secured  by 
mortgage,  d(H^s  not  necessarily  bar  an  action  on  the  mortgage." 

The  latter  case  quoted  with  approval  from  the  lea  ling  case 
of  Belknap  v.  Olcason,  11  C.nn.,  1(10,  to  the  elVeet  that  ''where 
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a  security  for  a  debt  is  a  lien  on  property,  personal  or  real,  that 
lien  is  not  impaired  in  consequence  of  the  debt  being  barred  by 
the  statute  of  limitations. ' ' 

So  we  conclude  that  though  the  remedy  on  the  note  is  ^ne, 
the  rif?ht  remains,  the  debt  is  not  paid,  and  the  remedy  on  the 
mortgage  still  exists,  being  extended  by  the  acknowledgment. 

Speaking  generally  of  the  defense  of  the  statute  of  limitations, 
we  quote  from  Bradfidd  v.  Hale.  67  0.  S.,  316,  325 : 

**  While  such  a  defense  is  not  received  with  disfavor,  and  is 
regarded  as  one  of  merit,  it  has  not  yet  become  a  special  favorite 
of  the  law  so  as  to  justify  extending  it  beyond  the  letter  and 
spirit  of  its  enactment.*' 

Als  to  the  second  cause  of  action : 

The  testimony  on  this  subject  was  deficient  in  two  particu- 
lars— 

It  is  not  at  all  certain  that  the  note  was  destroyed  before 
John  W.  Morgan's  death.  All  we  know  is  that  it  can  not  now 
be  found.  After  his  death  his  papers  passed  through  the  hands 
of  two  persons  before  they  came  to  the  hands  of  the  administra- 
tor. One  of  these  persons  was  an  imbecile  relative  of  the  defend- 
ant and  the  deceased.  The  note  might  have  been  lost  after  Mr. 
Morgan's  death. 

Again  the  testimony  relied  upon  to  prove  a  gift  is  too  general. 
It  is  said  that  the  deceased  previous  to  his  death  repeatedly  said 
that  he  did  not  want  to  leave  any  *' debts"  against  his  sister, 
the  defendant;  that  she  would  have  nothing  to  pay  after  his 
death,  etc. 

The  slight  presumption  arising  from  such  statements  that  he 
destroyed  the  note  in  pursuance  of  his  promise  to  hold  no  claims 
against  her  is  rebutted  by  the  finding  of  the  note  secured  by  the 
first  mortgage.  To  carry  out  his  general  promises,  if  they 
amount  to  i)romLs<^s,  he  should  have  destroyed  both  notes. 

The  demurrer  to  the  first  cause  of  action  is  overruled  and 
judgment  is  rendered  in  favor  of  the  plaintiff  on  both  causes  of 
action! 

Edward  David,  J.  C.  HrakL  for  plaintiff. 

(7.  F.  Morga/n,  for  defendant. 
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FAH.UIUL  or  JUSTICE  TO  RENDER  JUDGMENT  IMMEDIATELY 

ON  RETURN  OF  VERJ>iCT. 

[Circuit  Court  of  Trumbull  County.! 
C.  C.  SiGLER  V.  Jesse  K.  Shaffer. 

Decided,  October,  1906. 

Justice  of  the  Peace — Judgment  hy,  Absolutely  Void — When  not  En- 
tered on  Verdict  Immediately — Construction  of  Section  6579 — 
Parol  Evidence — Attachment — Jurisdiction  Lost — Discontinuance 
of  Action — Injunction. 

1.  Where  the  docket  of  a  Justice  of  the  peace  shows  that  Judgment 

was  rendered  ten  days  after  the  return  of  the  verdict  by  the  Jury, 
parol  evidence  is  not  admissible  to  show  that  the  Judgment  in 
fact  was  rendered  immediately  upon  the  return  of  the  verdict. 

2.  Where  a  Justice  of  the  peace  fails  to  render  Judgment  until  ten 

days  after  the  return  of  a  verdict  by  a  Jury,  such  failure  works  a 
discontinuance  of  the  action;  the  Judgment  so  rendered  by  the 
Justice  is  absolutely  void,  and  a  court  of  equity  will  enjoin  any 
further  proceedings  upon  such  Judgment. 

Cook,  J.;  Burrows,  J.,  and  Laubie,  J.,  concur. 

This  action  is  before  us  on  appeal.  Defendant,  Jesse  K.  Shaf- 
fer, brought  suit  before  a  justice  of  the  peac-  a^rainst  the  plaint- 
iff. The  action  was  tried  to  a  jury,  which,  on  the  13th  day  of 
June,  1904,  returned  a  verdict  in  favor  of  Shaffer  for  the 
sura  of  $27.75.  On  the  28d  day  of  June  the  justice  entered 
judgment  upon  the  verdict  on  his  docket,  reciting  that  on  that 
date  he  rendered  judgment  upon  the  verdict,  against  Sigler,  for 
the  amount  of  the  verdict  and  costs.  Execution  was  issued  upon 
this  judgment  and  this  action  was  commenced  to  restrain  Shaffer 
from  enforcing  the  ext*cut<ion  again.st  plaintiff's  property,  and 
that  he  be  perpetually  enjoined  from  making  any  claim  against 
him  upon  the  judgment. 

The  theory  of  counsel  for  plaintiff  is  that  judgment  not  hav- 
ing been  rendered  by  the  justice  immediately  upon  the  return 
of  the  verdict  by  the  jury,  that  the  justice  lost  control  of  the 
ease,  and  the  judgment  is  a  nullity.  In  order  for  the  plaintiff 
to  succeed  in  the  action  that  theorv  must  be  maintained.    There- 
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fore,  is  the  jud^anent  of  the  justice  absolutely  void  as  claimed? 
Evidence  was  received  upon  the  trial  and  taken  under  advise- 
ment tending  to  show  that  the  justice  did  in  fact  declare  that 
he  entered  judgment  upon  the  verdict  immediately  upon  the 
return  of  the  jury. 

The  firsl  question,  therefore,  that  meets  us  is:  Was  such  evi- 
dence competent!  We  now  think  it  was  not  and  reject  it.  It 
will  be  obs«»rve(l  that  the  justice's  docket  shows  that  the  judg- 
ment was  rendererl,  not  entered,  upon  June  23d,  and  to  admit 
this  evidence  is  to  permit  the  entry  upon  his  docket  to  be 
directly  contradicted.  It  is  not  a  case  where  there  is  no  entr>' 
at  all;  possibly  in  such  case  parol  evidence  might  be  admissible 
to  show  what  was  done,  in  order  to  support  the  judgment.  That 
question  we  do  not  decide,  for  in  thus  case  the  docket  is  com- 
pleU%  and  shows,  as  we  have  said,  that  the  judgment  was  ren- 
dered on  the  23d,  and  that  the  verdict  was  returned  on  the  13th. 

The  next  and  important  question  is:  What  is  the  effect  of 
the  justice  withholding  his  judgment  for  ten  days?  Does  it 
make  the  judgment  absolutely  void,  or  is  it  only  voidable  by 
reason  of  irregularity^  the  remedy  being  a  proceeding  in  error 
or  by  appeal  to  common  pleas  court. 

Section  6579  of  the  Revised  Statutes  provides: 

**Upon  a  verdict  the  justice  must  immediately  render  judg- 
mfnt  accordingly.  When  the  trial  is  by  the  justice,  judgment 
must  b(»  entered  immediately  after  the  close  of  the  trial,  if  the 
defenrlant  has  been  arrested  or  his  property  attached;  in  other 
eases,  it  must  be  entered  at  the  close  of  the  trial,  or  if  the  justice 
then  d'.'sire  further  time  to  ccnsider,  on  or  by  the  fourth  day 
thereafter,  both  days  inclusive." 

Justices  of  the  peace  derive  all  their  power  from  the  statutes, 
and  the  language  of  the  statute  is  clear,  specific  and  peremptory 
and  would  seem  to  preclude  the  justice  from  rendering  judg- 
ment at  any  time  other  than  that  provided  by  the  statute. 

The  case  of  Rohi}h^on  v.  Kious,  4  0.  S.,  593,  is  difficult  of 
roc(mciliation  upon  this  theory,  but  is  also  probably  as  difficult 
of  reconciliation  with  subsequent  decisions.     The  syllabus  is: 

** Section  107  of  the  justices'  code  provides  that,  *Upon  a  ver- 
dict  the   justice   must    immediately   render   judgment    accord- 
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in^ly. '  This  provision  may  not  make  a  .iudg^ment  rendered  upon 
a  subsequent  day  absolutely  void,  but  it  makes  it  irregular,  and 
fcr  such  irregularity,  when  not  waived,  it  is  reversible. '^ 

If  you  take  the  languacre  of  the  syllabus  literally,  it  no  doubt 
sustains  the  proposition  that  the  judgment  is  not  void,  but  void- 
able only,  and  the  remedy  of  thi  aggrieved  party  would  be  by 
error.  It  will,  haw3ver,  be  observed  that  the  question  we  have 
did  not  directly  arise  in  that  case.  The  question  there  was  could 
the  succevssful  party  by  failing  to  pay  the  jury  fee  prevent  a 
judgment  and  thereby  compel  a  dismissal  of  the  case  for  want 
of  further  jurisdiction. 

In  the  case  of  Dunkip  v.  Uohinson^  Administrator,  12  O.  S., 
530,  it  is  held  in  the  third  proposition  of  the  syllabus: 

**  Where  a  justice  of  the  peace  fails  to  render  judgment  or 
take  any  rther  action,  for  a  period  of  ten  months,  upon  th?  ver- 
dict of  a  jury  rendered  in  a  cause  upon  trial  before  him,  such 
neglect  of  duty,  on  the  part  of  the  justice,  works  a  discontinu- 
ance of  the  action,  and  such  verdict,  without  judgment,  will  not 
constitute  a  bar  to  a  subsecjuent  suit  on  the  same  cause  of  ac- 
tion.'' 

In  the  opinion  after  referring  to  Kohinsrn  v.  Kioiu^y  4  0.  S.  K., 
593,  it  is  said: 

**A  justice  of  the  peace  can  not  by  neglecting  or  refusing  to 
enter  judgment  within  the  time  reipiired  by  statute,  keep  an  ac- 
tion indefinitely  pending  before  himself.  When  his  power  t.) 
determine  the  controversy  by  a  valid  judgment  ceases,  his  juris- 
diction ends.  Ilis  power  of  adjudication  is  derived  from  the 
statute,  and  if  not  exercised  within  the  time  allowed  by  law,  it 
is  clearly  lost;  and  the  cause  is  no  longer  pending  before  him. 
The  legal  effect  of  such  a  failure  in  duty,  is  a  discontinuance 
of  the  action.  So  jurisdiction  may  be  lost  by  an  adjournment 
of  the  suit  without  consent  of  parties,  for  a  time  longer  than 
the  statute  pennits.  Such  unauthorized  adjournment  or  other 
neglect  of  duty  by  the  justice,  w'hich  prevents  a  hearing  and 
determination  of  the  suit  within  the  proper  time,  it  has  been 
repeatedly  hejd  works  a  discontinuance  of  the  action.  2  Johns, 
192;  5  Johns,  353;  13  Johns,  469;  1  Cowen,  245.^' 

Sutliff,  C  J.,  and  Brinkerhoff,  J.,  concurred  with  Scott,  J., 
who  rendered  the  opinion,  in  the  third  proposition  of  the  sylla- 
bus, while  Peck  and  Gholson,  JJ.,  dissented. 


J 
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It  must  be  conceded  that  it  is  difficult  to  uphold  this  decision 
without  overruling  Robinson  v.  Kious,  supra. 

In  the  case  of  Eaton  v.  French,  23  O.  S.  R.,  560,  it  is  said: 

** Section  107  of  the  justices'  act  provides,  that  when  the  trial 
is  by  the  justice,  judgment  'must  be  entered  either  at  the  close 
of  the  trial,  or  if  the  justice  then  desire  further  time  to  con- 
sider, on  or  by  the  fourth  day  thereafter,  both  days  inclusive.* 
This  lanjifuage  is  clear,  specific,  and  peremptory.  The  power 
of  the  justice  must  be  measured  by  the  statute.  Accordinfirly,  it 
was  held  in  Bobinsmi  v.  Kious,  4  Ohio  St.,  593,  that  a  judgment 
rendered  by  a  justice  after  the  time  allowed  by  the  statute,  was, 
for  that  reason,  reversible ;  and  the  holding  in  Dimlap  v.  Robin' 
son,  12  Ohio  St.,  530,  would  warrant  the  conclusion  that  such 
delay  works  a  discontinuance  of  the  action.'' 

From  these  cases,  taken  together,  and  especially  from  the  lan- 
guage of  the  statute,  we  are  of  opinion  that  the  failure  of  the 
justice  to  immediately  render  judgment  upon  the  return  of 
the  verdict  by  the  jury  w^orked  a  discontinuance  of  the  action ; 
that  he  thereafter  had  no  authority  to  render  and  enter  the 
judgment  and  that  the  same  is  absolutely  void. 

A  decree  will  be  entered  enjoining  the  defendant  from  taking 
any  further  proceedings  upon  the  execution  he  caused  to  be 
issued,  and  from  causing  any  further  proceedings  to  be  taken 
upon  the  pretended  judgment.     Defendant  to  pay  costs. 

W.  B.  Maran  and  2\  I.  Gillmer,  for  plaintiff. 

E.  B.  Leonard,  for  defendant. 
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COMMITMENTS  rOR  SAFE  KEEPINC. 


[Circuit  Court  of  Summit  County.] 

John  E.  Washer  et  al  v.  Harry  Iler.* 

Decided,  October,  1905. 

Criminal  Law — Adjournment  of  Examination  by  Mayor  or  Magistrate 
— Commitment  in  Meantime  for  Safe  Keeping — Mayor  must  Keep 
Within  His  Jurisdiction  at  His  Peril — Section  7143. 

1.  Upon  the  adjournment  of  th^  examination  of  one  accused  of  crime, 

as  provided  in  Section  7143,  Revised  Statutes  of  Ohio,  it  is  un- 
lawful for  the  magistrate  to  commit  the  accused  for  safe-keeping 
for  more  than  four  days,  or  to  the  city  prison,  instead  of  the 
county  jail,  unless  the  former  be  designated  as  the  place  of  con- 
finement by  the  magistrate  in  a  written  order. 

2.  The  mayor  of  a  city  is  equally  liable  with  the  chief  of  police  and 

the  keeper  of  the  city  prison  for  false  imprisonment,  where  the 
mayor,  contrary  to  the  provisions  of  Section  7143,  Revised  Stat- 
utes of  Ohio,  orders  the  accused  to  be  confined  in  the  city  prison 
for  more  than  four  days,  without  designating  said  prison  as  the 
place  of  confinement  in  a  written  order,  and  the  chief  of  police 
orders  the  keeper  of  the  city  prison  to  carry  out  said  order  and 
the  latter  confines  the  accused  pursuant  to  said  unlawful  order. 

Winch,  J.;  Marvin,  J.,  and  Henry,  J.,  concur. 

Error  to  the  Court  of  Common  Pleas  of  Summit  County. 

Plaintiffs  in  error  are  the  mayor  of  Akron,  its  chief  of  police 
and  the  keeper  of  the  city  prison,  against  whom  defendant  in 
error  recovered  a  judgment  for  false  imprisonment,  from  which 
judgment  error  is  prosecuted  to  this  court,  the  only  error  relied 
upon  being  that  the  petition  does  not  state  a  cause  of  action. 

It  appears  that  Her  was  arrested  for  cutting  with  intent  to 
wound  and  taken  before  the  mayor  for  examination.  The  may- 
or continued  the  hearing  for  seven  days,  and  verbally  ordered 
Her  confined  in  the  city  prison  for  that  time,  but  made  out 
no  mittimus  or  other  order  for  his  detention  therein.  The  chief 
of  police  ordered  the  prison  keeper  to  carry  out  the  order  of 
the  mayor  and  Iler  was  confined  for  five  days  until  he  was 
released  on  a  writ  of  habeas  corpus. 


*  Affirmed  by  the  Supreme  Court,  without  report,  January  29,  1907. 


272       CIRCUIT  COURT  REPORTS— NEW  SERIES. 

Washer  et  al  v.  Her.  [Vol.  IX,  N.  S. 

Her  claims  that  his  confinement  was  unlawful  and  in  viola- 
tion of  Section  7143,  Revised  Statutes,  in  two  respects:  First, 
because  he  was  committed  and  confined  for  more  than  four  days ; 
and,  second,  because  he  was  detained  in  a  place  other  than  the 
jail  of  the  county,  to- wit,  the  city  prison,  without  the  written 
order  of  the  mayor  design atini2f  that  place  of  confinement. 

It  must  be  conceded  that  for  these  reasons  the  confinement 
of  Her  was  unlaw^ful;  and  it  must  be  further  conceded  that  all 
three  of  the  plaintiffs  in  error  were  concerned  in  the  false  im- 
prisonment and  all  equally  liable  to  respond  in  dama^fes  there- 
for, under  the  decision  in  the  case  of  Lcgcr  v.  WatTcn,  62 
O.  S.,  500,  unless  the '  mayor  akme  may  shield  himself  from 
liability  by  a  claim  which  he  makes  that  he  erred  only  in  the 
exercise  of  judicial  functions,  for  which  he  is  not  answerable. 
This  claim  made  on  behalf  of  the  mayor  is  not  an  open  question 
in  Ohio.  The  mayor's  court  is  one  of  inferior  jurisdiction,  and 
the  mayor  must  keep  within  his  jurisdiction  at  his  peril.  Trues- 
(Ml  V.  Combs,  33  O.  S.,  186;  Truman  v.  Walton,  59  0.  S.,  517, 
529-530. 

Judgment  affirmed. 

Rogers,  Rowley  &  Rockwell,  for  plaintiffs  in  error. 

Holloway  d:  Chamberlain,  for  defendant  in  error. 
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COMMON  LAW  MARRIAGE  AND  BIGAMY. 

[Circuit  Court  of  Allen  County.] 

David  P.  Bates  v.  State  of  Ohio.* 

Decided,  December  ?2,  1906. 

Criminal  Law — Bigamy — Common  Law  Marriage  not  a  Basis  for  Prose- 
cution for — Cohabitation  and  Acknowledgment  of  Marriage  Rela- 
tion—Sections 7018,  6384  and  6394. 

Cohabitation  and  acknowledgment  of  the  marriage  relation  by  a  man 
and  woman,  but  without  statutory  marriage,  do  not,  in  Ohio,  con- 
stitute a  valid  marriage  on  which  an  indictment  for  bigamy  can 
be  founded. 

IIuRiN,  J. ;  NoRRis,  J.,  and  Donnelly,  J.,  concur. 

The  plaintiff  in  error  was  indicted  by  tbo  grand  jury  of  Allen 
county  for  bigamy.  The  indictment  is  based  on  his  marriage 
to  one  Isie  Dora  Miller,  while  he  had  an  alleged  wife  living — 
one  Hazel  G inter  Bates.  The  state,  at  the  trial  of  the  case, 
relied  upon  evidence  of  what  is  designated  as  a  common-law 
marriage  of  the  accused  with  Hazel  Ginter. 

This  evidence  tended  to  prove  that  from  about  the  17th  day 
of  December.  1904,  to  some  time  in  1906.  the  accused  and  Hazel 
Ginter  lived  together  at  intervals,  cohabiting  together  as  man 
and  wife;  that  a  child  was  born  to  them  as  a  result  of  this 
relationship;  that  their  relationship  as  hiLsband  and  wife  was 
frequently  acknowledged  by  the  accused,  who  introduced  her  as 
his  wife  to  various  people;  that  at  his  mother's  home  she.  in 
his  presence,  stated  that  they  had  been  married  and  that  he 
did  not  deny  it,  but  thereafter,  at  his  mother's  home,  occupied 
the  same  bed  with  Hazel  Ginter  and  otherwise  assumed  the 
position  of  husband;  that  he  rented  rooms  for  housekeeping 
and  bought  furniture  for  housekeeping,  stating  to  the  landlord 
and  to  the  furniture  dealer  that  she  was  hi^  wife;  that  when 
their  child  was  about  to  be  born,  he  called  on  several  physi- 
cians and  endeavored  to  procure  th'?ir  services,  stating  to  at  lea>»t 

•  Reversing  State  v.  Bates,  4  N.  P.— N.  S.,  502. 
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one  of  them  that  it  was  his  wife  who  was  about  to  be  confined; 
that  he  was  present  comforting  the  woman  when  the  child  was 
born ;  and  it  not  beinoj  bom  alive,  he  called  in  an  undertaer  and 
had  the  child  buried,  stating  to  the  undertaker  that  this  child  was 
his  ghild  and  that  Hazel  was  his  wife. 

]Manv  letters  addressed  bv  him  to  the  woman  were  intro- 
duced,  in  all  of  which  he  used  terms  of  affection  and  in  one 
of  which,  dated  November  12.  1904,  he  declares  that  he  hope>i 
that  when  they  meet  again  they  will  not  have  to  part  until 
death  parts  them,  and  calls  upon  God  to  witness  his  love  for 
her.  His  letters  written  after  December  17,  1904,  the  date 
of  his  alleged  marriage  to  her,  uniformly  refer  to  her  parents 
as  Pa  and  Ma. 

Most  of  this  evidence  is  not  denied  by  the  accused,  who 
frankly  admits  the  assential  parts  of  it.  There  is  no  claim  by 
the  state  that  a  formal  marriage  ever  occurred  between  David 
F.  Bates  and  Hazel  Ginter.  Nor  is  there  any  denial  by  the 
accused  that  shortly  after  the  breaking  off  of  this  relationship, 
David  F.  Bates  was  formally  married  by  a  minister  of  the 
gospel  to  Isie  Dora  ^filler,  Hazel  Ginter  or  Hazel  Ginter  Bates 
being  still  alive;  and  she  was  still  alive  at  the  time  of  the  trial. 
On  this  evidence  the  accused  was  found  guilty  of  bigamy  and 
sentenced  to  the  reformatory.  From  this  judgment  he  prose- 
cutes error  to  this  court. 

While  an  examination  of  the  bill  of  exceptions  discloses  much 
that  was  irregular  and  probably  erroneous,  and  w^hile  the  motion 
for  a  new  trial  and  the  petition  in  error  save  these  questions, 
we  are  explicitly  asked,  by  the  counsel  for  the  plaintiff  in  error 
to  disregard  all  technicalities  and  to  c'onfine  our  attention  to 
the  one  question  as  to  whether  an  indictment  for  bigamy  can 
be  based  upon  a  so-called  common-law  marriage  followed  by  a 
marriage  to  another  person  in  accordance  with  the  statutes  of 
the  state.  On  account  of  the  importance  of  the  principle  in- 
volved in  this  case  and  in  the  hope  that  our  Supreme  Court 
may  once  for  all  establish  a  ruh^  as  to  the  standing  of  a  so- 
called  common-law  marriage  in  Ohio,  we  have  concluded  to 
confine  our  attention  as  recjiK^sted  by  counsel  to  this  one  ques- 
tion. 
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The  crime  of  bigamy  is  defined  by  Section  7018,  Revised  Stat- 
utes, as  follows:  ** Whoever,  having?  a  husband  or  wife,  marries 
another,  is  guilty  of  bigamy/' 

The  statutes  of  this  state,  Sections  6384  and  6394  inclusive, 
define  with  great  precision  the  reciuiremcnts  of  the  law  as  to 
marria^re.  These  statutes  definitely  prescribe  certain  rules  and 
formalities  connected  with  marriage,  and  limit  the  persons 
who  may  lawfully  marry.  The  persons  and  officers  who  may 
lawfully  perform  the  marriage  ceremony,  and  the  limits  of  their 
authority  are  definitely  specified;  the  publication  of  bans,  or 
the  obtaining  of  a  license  to  marry,  are  declared  to  be  prerequi- 
sites to  maiTiage,  and  a  rigi,d  form  of  oath  is  prescribed  before 
such  license  can  be  obtained,  which  oath  includes  explicit  state- 
ments as  to  agi%  occupation,  residence,  place  of  birth,  parentage, 
previous  conditicm  as  to  marriage,  and  other  matters  connected 
with  the  history  of  each  of  the  parties  to  the  contemplated 
marriage. 

Certificates  of  the  fact  of  marriage  are  required  to  be  filed 
and  recorded  and  each  step  thus  required  to  be  taken  is  to  be 
enforced  by  severe  punishments  by  fines  varying  from  $50  to 
$1,000,  and  imprisonment  not  exceeding  six  months,  which  pun- 
ishments, are  extended  not  only  to  the  parties  to  the  proposed 
marriage,  but  to  the  j^erson  who  performs  the  ceremony  and  the 
judge  who  attempts  to  issue  a  license  not  in  strict  accordance 
with  law. 

It  thus  appears  that  the  Legislature  has  by  most  stringent 
rules  provided  for  marriage  in  accordance  with  law.  These 
re(|uirements  are  in  form  mandatory.  There  is  an  evident  pur- 
pose of  the  Legislature  to  strictly  guard  the  institution  of 
marriage  with  such  legal  re(|uirements  as  shall  effectually  pro- 
tect the  contracting  ])arties  and  all  others  interested,  and  shall 
at  the  same  time  safeguard  the  interest  of  the  state  and  provide 
reliable  records  for  future  reference. 

But  notwithstanding  these  strict  requirements  of  statute,  it 
is  claimed  by  counsel  for  th^  state  that  there  is  another  form 
of  marriage  equally  legal ;  that  a  marriage  consummated  in 
total  disregard  of  the  statutes  will  be  equally  valid  ;  that  a  private 
arrangement  called  a  common-law  nmrriage  entered  into  by  the 
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parties,  without  a  license  from  the  state,  without  the  publication 
of  bans,  without  the  services  of  minister  or  magistrate,  without 
any  ceremony  whatever,  without  witnesses  to  the  marriage  it- 
self, without  anv  record  of  the  existence  of  the  marriage,  with- 
out  any  definite  promise  of  marriage,  is  just  as  effectual,  just 
as  legal  and  confers  just  the  same  rights  upon  the  parties 
as  a  marriage  in  strict  conformity  to  the  statutory  requirements 
which,  in  positive  terms,  specify  the  exact  course  of  procedure 
requisite  to  a  legal  marriage,  and  impose  severe  penalties  for  any 
violation  of  the  rules  prescribed. 

The  proposition  is  a  startling  one.  If  this  be  true,  of  what 
use  are  the  statutory  recpiirements?  Why  punish  with  fine 
and  imprisonment  the  minister  or  magistrate  or  probate  judge 
who  inadvertently  omits  to  do  any  one  of  a  dozen  formal  things 
recjuired  by  statute  to  be  done,  v»'hen  none  of  these  things  are 
essential  to  a  valid  marriage?  Why  impose  upon  the  contract- 
ing parties  the  expense  and  labor  of  filing  statements,  under 
oath,  regarding  all  sorts  of  statistical  matters,  and  the  pro- 
curing of  a  license,  and  the  securing  of  the  services  of  min- 
ister or  magistrate,  when  all  these  things  add  nothing  to  the 

valid itv  of  a  contract  which  thev  themselves  mav  enter  into 
•  •  • 

without  any  of  these  formalities  and  without  the  embarrassment 
of  witnesses?  Why  require  statistics  to  be  complied  or  pro- 
vided for,  when,  if  all  these  formalities  are  unnecessary,  they 
will  certainly  be  neglected  and  the  statistics  will  certainly  be 
incomplete  and  inaccurate? 

But  an  examination  of  the  (luestion  discloses  the  fact  that 
from  very  early  times  in  England,  and  for  many  years  in 
certain  stat(\s  of  this  union,  such  marriages  without  legal  for- 
mality have  for  some  pur  poses ,  been  upheld.  A  common-law 
marriage*,  as  it  is  called,  is  a  well  known  institution  and  in 
certain  jurisdictions,  has  a  definite  standing  in  law. 

In  Ohio  such  marriages  have  been  by  some  courts  sustained 
for  certain  [nirposes,  and,  by  other  courts,  their  validity  has 
been  denied.  No  definite  rule  si'(*nis  so  far  to  have  been  laid 
down  by  the  Supreme  Court  fixing  the  limits  of  their  legality 
or  invalidity,  except  passibly  in  one  case  to  which  I  will  allude 
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later;  and  it  appears  by  no  means  easy  to  discover  a  rule  which 
will  be  consistent  with  all  the  decisions  so  far  rendered. 

The  importance  of  the  subject  demands  for  it  the  most  care- 
ful consideration,  for  upon  its  decision  depend  not  only  the 
stability  of  the  home  and  family,  which  are  the  very  foundation 
of  the  state,  but  the  legitimacy  of  children,  the  property  rights 
of  husband  and  wife,  of  children  and  heirs,  as  well  as  the 
reputation  of  citzens  and  their  immunity  from,  or  liability  to, 
arrest  and  imprisonment. 

At  the  ver>'  outset  of  the  discussion  we  must  clearly  distin- 
guish between  a  common-law  marriage  in  the  loose,  popular 
use  of  that  term,  and  a  marriage  which  at  common  law  was 
actually  a  marriage,  for  certain  purposes.  The  mere  fact  of  a 
man  and  woman  living  together  in  a  state  of  fornication  has 
never  constituted  a  marriage  recognized  at  common  law,  nor 
has  a  public  acknowledgment  of  the  relation  of  husband  and 
wife,  a  holding  of  themselves  out  as  husband  and  wife,  accom- 
panied by  cohabitation,  been  evor  deemed  in  itself  a  valid 
marriage  at  common  law,  although  there  seems  to  be  a  wide- 
spread popular  notion  that  this  constiutes  a  valid  common-law 
marriage,  and  in  this  country  th?  courts  of  some  states  have 
gone  to  great  lengths  in  sustaining  such  acts  as  proof  of  an 
actual  marriage. 

At  all  periods  of  the  law  of  England,  so  far  as  we  have  been 
able  to  ascertain,  there  was  required  to  be  an  actual  contract 
of  marriage,  an  actual  agreement  of  the  parties  to  live  together 
as  husband  and  wife;  and  this,  too,  not  as  a  merely  temporary 
arrangement,  but  for  life.  And  this  contract  was  required  to  be 
actually  expressed  in  words  of  mutual  promise. 

Much  controver.',y  ha^  arisen  as  to  whether  such  promise 
must,  at  common  law,  have  been  per  verba  de  futuro  or  per  verba 
de  praesenti. 

This  question  was  fully  discussed  by  Judge  Brinkerhoflf  in 
his  opinion  in  the  case  of  Dunean  v.  Dunean,  10  O.  S.,  181, 
and  he  there,  after  a  review  of  the  authorities,  concludes  that 
notwithstanding  dicta  by  judg(»s  in  many  ca>?es.  and  even  though 
.such  authorities  as  Kent  and  Greenleaf  may  be  quoted  to  the 
contrary,    no   real   authority   can    be   found    for   the   doctrine 
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that  cohabitation,  following  words  of  future  promise  merely, 
will  constitute  a  marriage.  And  he  shows  that  the  authorities 
cited  bv  KeTit  and  Greenleaf  to  the  contrary  do  not  in  fact 
sustain  the  doctrine  of  the  text.  He  quotes  Blackstone  (1  Com., 
439)  to  show  that  such  a  contract  was  deemed  a  valid  marriage 
for  many  purposes  and  the  parties  might  be  compelled  in  the 
spiritual  courts  to  celebrate  it  in  facie  ccdcsiae. 

Such  a  promise  (i.  f.,  per  verba  de  futuro),  under  the  common 
law  of  England,  just  as  under  our  law  to-day,  was  a  sufficient 
basis  for  an  action  for  breach  of  promise  of  marriage  and  it 
seems  that  in  England  it  was  also  a  recoornized  basis  for  an 
action  for  specific  performance  of  marriage. 

But  as  to  a  promise  per  verba  de  praesenti  there  has  been 
much  more  diversity  of  judicial  opinion.  In  the  case  just  cited. 
Judge  Brinkerhoff  maintains  that  in  PIngland  even  such  a  prom- 
ise in  the  leading  case  of  the  Qusen  v.  Millis  (10  Clark  and 
Finnelly's  Rep.,  534),  was  held  (though  by  a  divided  court) 
not  to  have  sustained  the  claim  of  a  valid  marriage,  and  that 
that  case  declares  the  rule  of  the  common  law.  That  celebrated 
ca«;o  arose  over  a  marriage  in  due  form  before  a  Presbyterian 
clergyman  in  Ireland,  and  a  subsequent  marriage  by  the  husband 
to  another  woman,  while  his  first  wife  still  lived,  the  second  mar- 
riage being  perfornied  by  a  clergyman  of  the  Church  pf  England, 
it  being  then  the  law  that  only  clergj^men  of  the  established 
church  could  perform  the  marriage  ceremony.  The  first  mar- 
riage, not  having  b(*en  performed  by  a  clergyman  of  the  es- 
tablished church,  but  by  a  dissenter,  was  held  invalid,  although 
the  parties  actually'  j)ledgc'd  themsc-lv:  s  to  each  other  by  words 
of  present  promise  in  good  faith,  believing  that  this  was  a 
valid  marriage. 

But  in  the  case  of  Carmichael  v.  The  Slate,  12  0.  S.,  553, 
which  was  apparently  a  case  exactly  parallel  to  the  case  of  The 
Queen  v.  Millis^  the  authr>rity  of  that  celebrated  case  is  re- 
pudiated by  our  Sui)reme  Court,  although  its  authority  in  Eng- 
land is  fully  recognized  as  finally  stating  the  common  law. 

Regarding  the  conclusion  of  Judge  Gholson,  who  read  the 
opinion  in  the  Carmichael  case,  it  must  be  said  w^ith  all  due 
deference:   1st,  That  the  opinion  thus  enunciated  was  an  obiter 
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dictum,  not  necessarily  involved  in  the  ease  then  at  issue  which 
only  related  to  the  question  whetlier  the  absence  of  authority 
in  the  officiating  clergyman  or  magistrate,  to  solemnize  a  mar- 
riage, otherwise  legal,  renders  such  marriage  void.  The  broad 
question  of  the  validity  of  a  marriage  in  total  disregard  of  the 
statutory  law  was  not  involved  in  that  case;  2d,  That  as  that 
ca'^e  was  decided  before  the  adoption  of  the  rule  making  the 
syllabus  the  law  of  the  case,  we  are  permitted  to  look  to 
the  actual  facts  of  that  case  and  to  disregard  the  strict  rule 
of  it-s  syllabus  except  in  so  far  as  it  applies  to  the  case  then  de- 
cided; 3d,  That  an  examination  of  the  reasoning  of  the  learned 
judge,  who  rendered  that  opinion,  makes  it  plain  that  his  opinion 
is  based,  not  on  anj'  authority  in  England  or  elsewhere,  but 
upon  his  conception  of  what  ought  to  be  the  law  applicable 
to  such  a  case.  In  fact,  he  reaches  his  conclusions  after  a 
somewhat  painstaking  effort  to  show  that  the  English  authori- 
ties suport  an  exactly  contrary  view. 

In  a  careful  review  of  the  history  of  the  case  of  The  Queen 
v.  Millis  and  of  the  law  of  England  prior  to  the  rendering  of 
that  opinion,  he  shows  conclusively  that  not  only  in  that  case 
was  it  declared  that  a  mere  private  contract  of  marriage  ** never 
constituted  a  full  and  complete  marriage  in  its?lf  unless  made 
in  the  presence  and  with  the  intervention  of  a  minister  in  holy 
orders;  and  that  by  the  common  law  r.f  England  it  was  essantial 
to  the  constitution  of  a  full  and  complete  marriage,  that  there 
must  be  some  religious  solemnity;  that  both  modes  of  obliga- 
tion should  exist  together,  the  civil  and  religious";  but  that 
such  was  and  had  always  ben  the  law  of  England,  not  only 
at  common  law  but  by  the  ecclesiastical  law,  which  had  remained 
unchanged  from  th?  time  of  the  Ccuncil  of  Winchester  in  1076, 
which  had  bv  its  decree  declared  that  a  marriage,  without  the 
benediction  of  the  priest,  should  not  be  a  legitimate  marriage 
and  that  other  marriages  should  be  deemed  fornication. 

He  shows  also  that  by  the  civil  and  canon  law  since  the 
Council  of  Trent  in  1545,  though  as  he  says,  the  authority  of 
that  council  was  never  admitted  in  England,  such  marriages 
have  not  been  valid.  Having  thus  shown  that  neither  bv  the 
common  law  of  England,  nor  by  the  ecclesiastical  law,  were 
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such  private  marriages  valid,  he  proceeds  to  disregard  these 
precedents  and  bases  his  opinion  on  the  fact  that  in  this  country- 
church  and  state  are  separated. 

**The  Legislature,"  he  says,  **must  have  proceeded  on  the 
idea  of  the  entire  inapplicability  of  any  such  rule  of  the  com- 
mon law  in  this  state  where  ecclesiastical  authority  binds  onlv 
those  who  render  a  voluntary  submission,  or,  as  is  more  probable, 
the  rule  of  the  common  law  in  the  mind  of  the  Legislature 
w^as  that  shown  by  the  certainly  prevaleTit  opinion  in  England 
prior  to  the  decision  in  Queen  v.  MilUs  and  almost  universally 
accepted  in  this  country,"  and  he  concludes  by  saying,  '*we  can 
not  construe  our  statute  as  restrictive  and  prohibitory,  as  in- 
validating what  by  natural  law,  the  general  law  of  society,  in- 
dependent of  statutory  prohibition,  would  be  regarded  as  a 
valid  marriage." 

If  the  concluding  sentence  had  been  confined  by  the  learned 
,iudge  to'  the  case  which  he  was  then  discussing,  a  marriage 
duly  performed  in  good  faith  by  a  person  supposed  by  the 
contracting  parties  to  be  duly  authorized  to  perform  the  cere- 
mony, we  would  heartily  concur;  but  if  intended,  as  the  sylla- 
bus apparently  indicates,  to  apply  to  all  private  and  secret 
marriages  made  in  total  disregard  of  the  statutory  law,  the 
far-reaching  consequences  of  such  a  holding  demand  for  it  the 
most  careful  consideration. 

Nor  does  his  first  reas(m  for  disregarding  the  English  au- 
thorities appear  valid  in  view  of  the  fact  that  the  Legislature, 
by  expressly  authorizing  a  marriaoro  to  be  performed  by  a 
civil  magistrate  as  well  as  by  a  clergyman,  plainly  recognizes 
the  separation  of  church  and  state  in  this  country  and  by  stat- 
ute prescribes  rules  applicable  to  both  magistrate  and  clergy- 
man, to  both  a  civil  and  rcligioiLs  ceremony,  merely  requiring 
that  one  or  the  other  shall  be  used. 

Ordinarily  this  court  would  feel  bound,  of  course,  to  follow 
a  decision  of  the  Supreme  Court,  but  a  diet  urn  of  that  court 
in  a  case  not  involving  the  exact  question  before  us,  and  es- 
pecially when  avowedly  opposed  to  the  recognized  authorities 
of  common  law.  seems  at  least  to  re(iuirc'  careful  consideration 
before  it  can  be  applied  to  the  case  at  bar,  where  the  facts 
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present  no  analogy  to  those  of  the  ease,  in  which  such  dictum 
was  expressed. 

The  Carmichael  ease  was  decided  forty-five  years  ago.  In 
that  time  there  has  been  a  vast  change  in  the  condition  of 
society.  It  is  a  matter  of  common  knowledge  that  in  these 
latter  days  the  stability  of  the  family  is  threatened  as  never 
before  by  loose  ideas  of  marriage.  The  family  is  the  foundation 
of  the  state.    Marriage  is  the  basis  upon  which  the  family  rests. 

It  seems  to  us  that  the  importance  of  the  question  is  such 
as  to  demand  an  independent  consideration,  and  in  the  hope 
that  the  Supreme  Court  will  have  an  opportunity  of  finally 
passing  upon  this  question  and  settling  the  law  of  the  state, 
we  venture  to  disregard  the  decision  of  Carmichael  v.  The  State, 
in  80  far  as  it  seems  to  us  to  extend  beyond  the  actual  facts  of 
that  case  and  to  lay  down  a  rule  on  matters  not  involved  therein. 

In  the  case  at  bar  there  was  no  attempt  on  the  part  of  David 
F.  Bates  and  Hazel  Ginter  to  comply  with  the  law.  It  is  plain 
from  the  evidence  that  they  ignored  the  law,  deliberately  ig- 
nored it.  Nor  was  there  any  promise  of  marriage,  either  pres- 
ent or  future,  proven  by  the  state.  Apparently  the  parties 
did  not  rely  upon  any  promise  of  marriage. 

The  defendant  admits  a  promise  to  marry  her  in  the  futurc\ 
though  this  appears  not  to  have  been  given  as  a  prior  inducement 
to  the  relations  sustained  by  them,  but  nowhere  in  the  bill  of 
exceptions  is  there  any  evidence  of  an  actual  promise  in  praeseih 
ii.  The  state  relied  absolutely  up(m  evidence  as  to  their  living 
together  claiming  to  be  husband  and  wife,  and  acknowledgments 
of  that  relation  by  both  parties,  and  upon  this  testimony  is 
based  the  claim  of  a  common-law  marriage  and  consequent 
bigamy. 

And  here  we  are  met  with  numerous  decisions  to  the  effect 
that  such  evidence  is  admissible  to  prove  a  marriage. 

In  divorce  proceedings  the  statute,  Section  5698,  provides 
that— 

**  Proof  of  cohabitation  and  reputation  of  the  marriage  of 
the  parties  shall  be  competent  testimony  to  ]>r()ve  such  marriage 
and  may  be,  within  the  discretion  of  the  court,  sufficient  evi- 
dence thereof.'* 
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But  this  was  held  in  Iloupt  v.  Hoxipt,  5  0.,  539,  to  refer 
only  to  the  marriagre  sought  to  be  dissolved  in  the  divorce  pro- 
ceeding, and  not  applicable  to  evidence  of  a  former  marriage 
assigned  as  a  ground  for  the  divorce. 

In  the  early  case  of  Wolverton  v.  The  State  of  OhiOy  16  0., 
173,  testimony  as  to  the  admissions  of  a  former  marriasce  were 
offered  to  convict  the  accused  of  bigamy  and  the  court  admitted 
such  testimony  and  was  sustained  by  the  Supreme  Court,  but 
that  court  took  cccasicm  to  say  that  such  admissions  should 
not  be  relied  on,  and  hr-ld  by  the  jury,  when  iukhuj) ported, 
sujjici( nt  to  ivork  a  conviction.  See,  also.  Stanglein  v.  llie 
State,  17  0.  S.,  453. 

In  civil  cases  such  admissions  may  often  establish  a  prima 
facie  case,  and  are  always  admissible  in  evidence  as  tending 
to  prove  the  fact  of  a  disputed  marriage,  and  they  have  ])een 
held  in  some  civil  cases  to  establish  an  estoppel  where  undenied. 

See  Edgar  v.  Richardaon,  33  O.  S.,  593;  Bruner  v.  Briggs, 
39  O.  S.,  478;  and  such  evidence  is  generally  admitted  in  other 
states  in  civil  cases.  See  Taylor  v.  Swett,  3  La.,  33  (22  Am. 
Dec,  156). 

In  New  York  prior  to  the  passage  of  Chapter  339  of  the  laws 
of  1901,  marriage  in  civil  cases  c(mld  be  entirely  proved  by 
cohabitation  of  the  parties,  acknowledgment,  declarations,  con- 
duct, repute  and  the  like.  Gall  v.  Gall,  114  N.  Y.,  109  (21  N.  E. 
Rep.  106)  ;  Tracy  v.  Frey,  88  N.  Y.  Supp.,  874  (95  App.  Div. 
579)  ;  The  Matter  of  Schmidt,  42  Misc.,  463  (87  N.  Y.  Supp.  428). 
See,  also,  15  N.  Y.  Annotated  Cases,  and  extended  note. 

In  criminal  cases  it  was  apparently  necessary  to  have  dire3t 
]>rcof  of  some  marriage  ceremony  or  agreement,  but  evidence 
of  reputation  in  the  community  and  of  holding  out  or  introduc- 
tion as  man  and  wife  could  be  introduced  to  corroborate  direct 
proof  of  a  cereynemial  marriage.  Hayes  v.  People,  25  N.  Y.,  390 
(82  Am.  Dec.  364)  People  v.  Wentworth,  4  N.  Y.  Crim.  Rep,,  207. 

The  New  York  law  of  1901  added  an  additional  way  of  solemn- 
izing marriage  by  permitting  a  written  contract  to  be  signed 
by  both  parties  and  subscribed  by  two  witnesses,  in  the  same 
mann(»r  provided  for  the  acknowledgment  of  a  conveyance  of 
real  estate,  which  was  to  be  recorded;  and  that  such  contract 
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should  be  filed  with  the  clerk  of  the  town  or  eitv  in  which 
the  marriage  is  solemnized  within  six  months. 

In  Massachusetts  and  Connecticut  it  seems  that  in  bigamy 
cases  there  must  be  proof  of  an  actual  marriage.  Commonwealth 
V.  Little  John,  15  ^Ias=!.,  Ifi^;  BoswelVs  case,  6  Conn.,  446. 

In  Michigan,  no  civil  or  religious  ceremony  is  required,  pro- 
vided the  parties  actually  agree  together  to  take  each  other 
as  husband  and  wife  and  do  so  live  together,  yet  in  an  action 
for  criminal  conversation  an  actual  marriage  (of  some  kind) 
must  be  proved,  and  it  was  said  by  Judge  Cooley  in  tluichins 
V.  KimmelL  31  Mich.,  126:  18  Am.  Rep.,  164— '^Such  evidence 
of  cohabitation  and  reputation  as  would  be  sufficient  in  other 
civil  cases  will  not  suffice  where  it  is  sought  to  fix  upon  the 
woman  a  charge  of  adultery." 

Prom  all  of  these  cases  and  from  many  more  which  we  have 
examined,  the  rule  seenis  to  be  well  established  that  in  both 
civil  and  criminal  cases  evidence  of  admissions  bv  the  accused 

t. 

of  the  fact  of  a  marriage  having  been  performed,  and  evidence 
that  the  parties  have  lived  together  as  husband  and  wife  will 
always  be  admissible,  and  its  weight  is  a  matter  to  be  determined 
by  the  jury  from  the  circumstances  of  the  case  under  proper 
instructions  from  the  court,  but  that,  in  a  eriminal  case,  such 
evidence  when  supported  by  direct  evidence  of  an  actual  mar- 
riage is  not,  in  Ohio  at  least,  nor  in  most  other  states,  suffi- 
cient to  support  a  conviction. 

There  must  be  in  a  criminal  case  direct  evidence  sufficient 
to  establish  beyond  a  reasonable  doubt  the  fact  that  a  marriage — 
an  actual,  legal  marriage* — has  been  in  fact  consummated  or  at 
least — as  in  the  C'armichael  case — has  been  attempted  to  be 
performed. 

The  authorities  therefore  that  are  cited  by  counsel  to  sustain 
the  contention  of  the  state,  that  marriage  may  be  proved  by 
evidence  of  cohabitation  and  admissioiis  of  marriage  by  \h'^ 
accused  do  not  sustain  this  contention,  but  only  go  so  far  as 
to  hold  such  eviden(*e  competent  to  corroborate*  direct  evidence 
of  an  actual  legal  marriage. 

But  the  question  still  remains,  what  is  this  actual  marriage  in 
Ohio  of  which  direct  evidence  must  be  given.    The  statutes  de- 
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termine  one  form  of  legal  marriage.  The  state  claims  that 
another  form — a  so-called  common-law  marriage — is  legal. 

Our  statutes  are  silent  as  to  any  authority  for  such  a  mar- 
riage. Our  Supreme  Court  has  not,  as  we  have  found,  author- 
itatively sanctioned  such  a  marriage. 

In  other  states  the  rule  varies.  Such  marriages  are  sus- 
tained by  statutes  in  some  of  the  states,  notably  so  in  Nebraska. 
In  some  states  the  courts  have  upheld  such  marriages,  even 
when  statutes  positively  prescribe  the  forms  of  legal  marriage. 
In  the  <!ase  of  Cartwright  v.  McGown,  121  111.,  388  (2  Am.  St., 
105),  (12  N.  E.  Rep.  737)  it  is  held  that— 

**  Marriage  is  a  civil  contract  made  in  due  form,  by  which  a 
man  and  woman  agree  to  take  each  other  for  husband  and  wife 
during  their  joint  lives,  unless  it  is  annulled  by  law,  and  to  dis- 
charge toward  each  other  the  duties  impo«*ed  by  law  upon  such 
relation.  No  solemnization  or  other  formality,  apart  from  the 
agreement  itself,  is  necessary,  nor  need  there  be  any  witnesses." 

And  in  the  case  of  Dyer  v.  Brannock,  66  Mo.,  391;  27  Am. 
Rep.,  339,  it  is  held  that— 

**In  the  absence  of  statutory  provisions  pronouncing  such  an 

agreement  void  an  agreement  between  partie^s  to  live  together 

as  husband  and  wife  followed  by  an  actual  cohabitation  is  valid 

without  any  magisterial  or  clerical  solemnization." 

•  * 

And  such  it  seems  is  the  rule  in  Utah. 

While  some  states,  e.  r/.,  New  Hampshire  (see  Dumbarton  v. 
Franklin,  19  N.  H.,  256),  hold  the  contrary  doctrine,  there  seems 
to  be  a  decided  tendency  toward  the  theory  that  a  so-called  com- 
mon-law marriage  is  legal.  But  in  nearly  all  of  these  states  the 
marriage  thus  recognized  as  a  common-law  marriage  is  not  a 
mere  cohabitation,  but  an  actual  agreement,  per  verba  de 
prafsenti  to  live  together — followed  by  an  actual  living  together 
— as  husband  and  wife ;  and  this,  too,  not  as  a  temporary  arrange- 
ment, but  for  life. 

One  reason  assigned  by  Judge  Gholson  for  upholding  mar- 
riages in  apparent  violation  of  the  statutes  is,  that,  notwith- 
standing any  statute  on  the  subject  a  common-law  marriage  is 
good,  unless  the  statute  contains  express  iv(frd^  of  nullity* 
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But  if  our  understanding  of  the  common  law  rule  as  to  mar- 
riagre  is  correct,  such  marriage  was  never  good  in  England, 
except  for  limited  purposes  and  has  never  been  adopted  in  Ohio 
and  therefore  the  supposed  historic  reason  for  this  rule  as  to 
the  interpretation  of  statutes  fails. 

The  marriage  statutes  of  Ohio  are  in  form  mandatorJ^  We 
have  found  no  rule  of  common  law  or  ecclesiastical  law  that  would 
justify  us  in  supposing  that  the  Legislature  meant  anything 
else  than  what  the  statute  so  expressly  declares.  We  know 
no  rule  of  statutory  couvstruction  that  justifies  us  in  reading  into 
the  statute  a  negation  of  its  express  terms.  The  repeated  pro- 
visions for  severe  penalties  on  all  those  who  neglect  or  fail  to 
follow  the  precise  formalities  of  the  law  as  to  marriage,  seem 
to  negative  any  idea  that  the  Legislature  ever  intended  or  had 
in  mind  any  other  legal  form  of  marriage. 

It  would  seem  a  strange  anomaly  if  a  civil  contract  leasing  real 
estate,  or  agreeing  to  answer  for  the  debt  of  another  or  an  agree- 
ment made  upon  consideration  of  marriage,  is  to  be  held  void 
unless  in  writing  signed  by  the  parties  to  the  agreement;  yet 
marriage  itself,  the  most  sacred  and  momentous  contra<5t  in  its 
Cf-nsequences  which  it  is  possible  for  man  to  enter  into,  may  be 
made  by  merely  verbal  promises  or  even  without  such  promises. 

It  is  strange  if  our  laws,  in  order  to  insure  the  stability  of 
lau'l  titles,  require  a  record  of  every  deed  and  instrument  con- 
veying title,  yet  require  (by  implication)  no  record  of  the  title 
on  which  the  family  name  and  honor,  the  property  rights  of 
wife  and  children,  and  the  vers-  legitimacy  of  the  children 
themselves  depends. 

It  is  said  that  if  common-law  marriag.^s  are  not  upheld  in- 
nocent girls  will  sufVer  in  the  loss  of  their  good  name,  and  the 
case  at  bar  is  cited  in  proof  of  this  proposition. 

We  do  not  so  view  it.  Hazel  Ginter  by  all  the  evidence  in 
this  case  knew  that  she  was  not  legally  married,  and  proved  it 
by  her  repeated  statements  to  David  Bates'  motht^r,  as  an  ex- 
cuse for  living  with  him,  that  she  had  hern  married  at  Celina, 
at  Lima  and  in  Indiana  (her  stories  varying  from  time  to 
time),  and  that  she  had  a  license  to.  verify  her  statements. 
Theie  can  be  no  doubt  that  she  regarded  a  license  and  some 
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form  of  official  action  as  essential  to  a  legal  marriage  and  pre- 
tended to  have  such  license  in  order  to  support  a  claim  which 
she  knew  to  be  false. 

But  common-law  marriages,  however  we  are  to  understand 
that  term,  are  not  yet  so  common  as  to  be  recognized  anywhere 
as  anything  but  exceptional.  Our  marriage  laws  are,  and  have 
always  been,  well  known  and  understood,  and  a  legitimate  cere- 
n:(>nial  marriag;^*,  either  civil  or  religious,  is  the  universal  de- 
sire of  all  decent  people  contemplating  matrimony. 

To  break  down  the  bars  established  by  the  statut-e,  to  make 
possible  the  substitution  of  loose  and  uncertain  requirements  for 
the  time  honored,  fixed  forms  of  the  law  is  to  open  the  way  to 
all  the  forms  of  fraud  and  crime  \vith  which  designing  men  may 
Fc?k  to  destroy  womanly  virtue  and  with  which  unscrupulous 
v'omen  may  seek  to  appropriate  the  good  name  and  wealth  of 
men  to  whom  in  life  they  w^ere  perhaps  perfect  strangers. 

If  a  private  arrangement  without  any  formalities,  and  with- 
out any  writing  or  any  record  or  any  witnesses,  is  to  be  upheld 
as  a  civil  contract;  if  secret  marriages,  known  only  to  the 
parties  themselves  and  participated  in  by  none  other  are  to  be 
authorized;  if  the  state  is  to  have  no  right  to  protect  its  own 
interests,  it  is  but  one  step  further  to  the  practice,  now  publicly 
advocated  by  certain  notorious  criminals  and  others,  of  having 
mairiages  on  probation,  the  relation  to  cea.se  at  the  will  of 
cither  of  the  parties. 

If  such  is  to  be  the  law  of  Ohio,  some  other  court  must  be  the 
first  to  proclaim  it.  The  judgment  of  the  court  of  common 
pleas  will  be  reversed,  and  the  canst*  remanded  for  further 
prcKHX^lings. 

Kliiif/cr  d"  Sec? est,  for  plaintifl'  in  error. 

Boijamin  F.  Wdhj,  I'rosecuting  attorney,  for  defendant  in 
ei  ror. 
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REFERENCE  BY  COURT  TO  PAD^URE  OF  DEFENDANT 

TO  TESTIFY. 

[Circuit  Court  of  Columbiana  County.] 
Clarence  Tate  and  Thomas  Taylor  v.  The  State  of  Ohio. 

Decided,  November,  1906. 

Criminal  Law — Charge  of  Court — Reference  of  Court  to  Failure  of 
Defendant  to  Testify  not  Error  in  Ohio — Section  7289. 

It  is  not  error  for  the  court,  8ui  sponte,  to  charge  the  jury  that:  **The 
fact  that  the  defendant  has  not  gone  upon  the  witness  stand  and 
testified,  does  not  excuse  the  state  from  the  full  measure  of  proof 
to  which  I  have  called  your  attention,  for  it  is  the  privilege  of  the 
defendant  either  to  testify  in  his  own  behalf  or  to  decline  to  do 
so,  resting  his  denial  of  the  offense  solely  upon  his  plea  of  'Not 
Guilty.' 


>  ft 


Cook,  J.;  Burrows,  J.,  and  Laubie,  J.,  concur. 

Error  to  Columbiana  Common  Pleas  Court. 

Plaintiffs  in  error,  Clarence  Tate  and  Thomas  Taylor,  were 
tried  and  convicted  of  the  crime  of  arson,  and  sentenced  to  the 
penitentiary. 

A  number  of  errors  are  assigned  as  ground  for  the  reversal  of 

« 

the  judgment  below,  but  the  one  mainly  relied  upon  by  counsel, 
and  indeed  the  only  one  that  could  be  considered  important,  is 
that  the  trial  judge  in  his  charge  to  the  jury,  without  any  request 
so  to  do,  referred  to  the  provisions  of  Section  7289  of  the  Re- 
vised Statutes,  respecting  the  accused  becoming  a  witness  in  his 
own  behalf.    The  section  reads  as  follows: 

'*0n  the  trial  of  all  indictments,  complaints,  and  other  pro- 
ceedings, against  a  person  charged  with  the  commission  of  an 
offense,  the  person  so  charged  shall,  at  his  own  retiuest,  but  not 
otherwise,  be  a  competent  witness;  but  his  neglect  or  refusal  to 
testify  shall  not  create  any  presumption  against  him,  nor  shall 
any  reference  be  made  to,  nor  any  comment  made  upon,  such 
neglect  or  refusal. 


19 


If  the  provisions  of  the  statutes  are  to  be  taken  in  their  strict 
literal  sense,  then  the  failure  of  an  accused  to  be  a  witness  in 
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his  own  behalf  should  not  be  referred  to  at  all.    The  language, 
of  the  statute  could  not  be  made  more  definite  and  imperative : 

**But  his  nejjlect  or  refusal  to  testify  shall  not  create  any 
presumption  against  him,  nor  shall  any  reference  be  made  to, 
nor  any  comment  be  made  upon,  such  neglect  or  refusal.'* 

This  prohibition  of  the  statute  is  clearly  as  applicable  to  the 
trial  judge  as  the  prosecuting  officer,  and  such  was  the  holding 
in  the  case  of  Biiloff  v.  The  Proph,  45  N.  Y.,  213,  under  the 
statute  of  that  state,  which  is  not  nearly  so  strong  as  our  own. 
The  remarks  of  IMr.  Judge  Allen  in  his  opinion  are  so  applica- 
ble that  we  quote  them  at  some  length : 

'*A  question  is  presented  by  the  exception  to  the  comments 
of  the  judge  upon  the  fact  that  the  prisoner  had  not  availed 
himself  of  the  privilege  of  being  sworn  and  giving  evidence 
in  his  own  behalf.  By  statute  (Chap,  678  of  the  Laws  of  1869) 
persons  upon  trial  for  crime  may,  at  their  own  request,  but  not 
otherwise,  be  deemed  competent  witnesses.  The  act  may  be 
regarded  as  of  doubtful  propriety,  and  many  regard  it  as  un- 
wise, and  as  subjecting  a  person  on  trial  to  a  severe  if  not  a 
cruel  test.  If  sworn  his  testimony  will  be  treated  as  of  but  lit- 
tle value,  will  l)e  subjected  to  those  tests  which  detract  from 
the  weight  of  evidence  given  under  neculiar  inducements  to 
pervert  the  truth  when  the  truth  would  bo  unfavorable,  and  he 
will,  inider  the  laws  as  now  understood  and  interpreted,  be  sub- 
jected to  the  cross-examination  of  the  prosecuting  oflficer,  and 
made  to  testify  to  any  and  all  matters  relevant  to  the  issue,  or 
his  own  credibility  and  character,  and  under  pretense  of  im- 
peaching him  as  a  witness,  all  the  incidents  of  his  life  brought 
to  boar  with  great  force  against  him.  lie  will  be  examined  un- 
der the  embarrassments  incident  to  his  position,  depriving  him 
of  his  self-possession  and  nives-arily  srreatly  interfering  with 
his  capacity  to  do  himself  and  the  truth  justice,  if  he  is  really 
desirous  to  speak  the  truth.  Tho^e  embarrassments  will  more 
seriously  affec't  the  innocent  than  the  guilty  and  hardened  in 
crime.  Discreet  counsel  will  h':''?itato  before  advising  a  client 
charged  with  high  crimes  to  be  a  witness  for  himvself,  and  un- 
der all  the  disadvantages  surrounding  him.  If,  with  this  statute 
in  force,  the  fact  that  he  is  not  sworn  can  be  used  against  him, 
and  suspicion  be  made  to  assume  the  form  and  have  the  force 
of  evidence,  and  circumstances,  however  slightly  tending  to 
prove  guilt,  be  made  conclusive  evidence  of  the  fact,  then  the 
individual  is  morally  coerced,  although  not  actually  compelled 
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to  be  a  witness  against  himself.  The  Constitution,  which  pro- 
tects a  party  accused  of  crime  from  beino:  a  witness  against  him- 
self, will  be  practically  abrogated. 

'*The  liCgislature  foresaw  some  of  the  evils  and  dangers  that 
might  result  from  the  passage  of  this  act,  and  did  what  could 
be  done  to  prevent  them  by  enacting  that  the  neglect  or  refusal 
of  the  accused  to  testify  should  not  create  a  presumption  against 
him.  Neither  the  prosecuting  officer  or  the  judge  has  the  right 
to  allude  to  the  fact  that  a  person  has  not  availed  himself  of  this 
statute,  and  it  would  be  the  duty  of  the  court  promptly  to  in- 
terrupt a  prosecuting  counsel  who  should  so  far  forget  himself 
and  the  duties  of  his  office  as  to  attempt  to  make  use  of  the 
fact  in  any  way  to  the  prejudice  of  a  person  on  trial.  An  allu- 
sion by  the  judge  to  the  fact,  unexplained,  can  not  but  be  preju- 
dicial to  a  person  on  trial,  and  a  provision  intended  for  his  ben- 
efit will  prove  a  trap  and  a  snare.  It  is  an  intimation  to  the  jury 
of  the  effect  upon  his  mind  of  the  omission  of  the  accused  to  ex- 
plain by  his  own  oath,  suspicious  and  doubtful  facts  and  circum- 
stances, as  affecting  the  question  of  guilt  or  innocence." 

In  the  case  of  State  v.  Pearce,  56  Minn.,  226  (57  N.  W.  R., 
652)  it  was  held: 

**  Where  in  a  criminal  trial  the  defendant  neglects  or  refuses 
to  testify  in  his  own  behalf  as  provided  by  Gen.  St.  C.  73,  Tit. 
1,  Sec.  7,  the  trial  court  has  no  right  or  authority  to  allude  to  or 
comment  upon  such  refusal  before  the  jury,  nor  to  refer  to  the 
subject  or  instruct  them  as  to  whether  they  shall  consider  such 
neglect  in  any  manner  whatever.*' 

In  this  case  the  counsel  for  the  accused  requested  the  court 
to  charge  the  jury: 

**That  defendant  has  not  te.stified  in  this  case  can  not  be  taken 
into  consideration  by  you  in  determining  the  guilt  or  innocence 
of  the  defendant,  and  all  reference  thereto,  or  inferences  there- 
from, must  be  entirely  excluded  from  your  minds,  and  your  de- 
termination must  be  based  solely  upon  the  evidence  introduced 
and  the  instructions  of  the  court.'' 

The  court  refused  to  give  this  recpiest,  and  this  was  assigned 
as  error. 

Buck,  J.,  in  support  of  the  decision  of  the  court,  in  a  very 
able  opinion,  shows  that  to  have  given  the  instruction  would 
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be  in  direct  conflict  with  the  statute  which  provides  that  *'the 
neglect  or  refusal  of  the  accused  to  testify  shall  not  create  any 
presumption  against  him,  nor  shall  such  neglect  or  refusal  be 
aUuded  to  or  commented  upon  by  the  prosecuting  attorney  or 
by  the  court.  •  *  *  Indeed  the  court  should  not  even  hint  at  the 
existence  of  such  a  law^  by  the  most  remote  suggestion,  and  to 
do  so  would  be  a  nullification  of  the  statute.''  Many  authorities 
are  referred  to  in  the  opinion  in  harmony  with  the  holding  of  the 
court. 

Is  the  law  differenA  in  Ohio?  We  are  inclined  to  think  it  is, 
and  that  in  this  state  it  is  not  error  under  certain  circum- 
stances for  the  prosecuting  officer  or  the  trial  judge  to  refer  to 
the  fact  that  the  accused  might  testify  in  his  own  behalf;  and 
this  court  must  be  controlled  by  the  decisions  in  our  own  court. 

In  the  case  of  Calkins  v.  State,  18  0.  S.,  366,  it  was  held  that 
where  a  defendant  interrupted  the  prosecuting  attorney  during 
his  argument  by  controverting  his  statement  to  the  jury,  and  the 
prosecuting  attorney  replied,  **You  had  an  opportunity  to  tes- 
tify in  this  case  and  did  not  do  so."  And  it  not  appearing  that 
the  court  w^as  derelict  in  duty,  such  reference  is  not  cause  for 
granting  a  new  trial.    In  the  opinion  it  is  said: 

**We  suppose  a  case  might  occur,  in  which  the  misconduct  of 
counsel  for  the  state  in  disregarding  the  prohibition  of  the  stat- 
ute above  quoted,  and  of  the  court  in  permitting  such  disregard, 
or  in  failing  promjytly  to  rebuke  and  to  arrest  it  by  the  exercise 
of  all  its  authority  and  power  necessary  for  that  purpose,  would 
require  the  court,  in  the  exercise  of  a  just  discretion,  and  out 
of  due  regard  to  the  rights  of  the  prisoner,  to  award  a  new  trial. 
But  in  this  case  the  prisoner  seems  to  have  provoked  the  single 
hasty  retort  of  counsel,  and  the  court  does  not  appear  to  have 
been  in  any  way  wanting  in  duty." 

While  in  this  case  the  remark  of  the  prosecutor  was  provoked 
by  the  accused,  yet  fnmi  the  opinion  it  is  apparent  that  the  view 
taken  of  the  statute  was  that  it  was  a  matter  of  discretion  in 
the  court  whether  or  not  a  new  trial  should  be  granted  when 
reference  was  made  to  the  prohibition  of  the  statute  which  is 
directly  opposed  to  the  law  as  laid  down  in  State  v.  Pearce, 
supra. 
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In  the  case  of  George  Schneider  v.  The  State  of  Ohio,  2  C.  C, 
420,  the  prosecuting  attorney  in  his  argument  said  of  the  ac- 
cused who  was  convicted  of  murder  in  the  first  degree : 

'*ne  admits  that  he  was  present  when  she  was  killed;  of 
course,  he  does  not  say  he  killed  his  mother;  he  did  not  get  on 
the  stand  and  sav  ho  killed  her;  he  did  not  tell  aiiv  one  that 
he  killed  his  mother;  he  says  that  two  robbers  killed  her,  and 
that  he  stood  by  and  saw  them  do  it — is  that  a  reasonal)le  story?" 

The  court  held : 

'*This  is  not  such  misconduct  of  the  prosecuting  attorney  as 
would  require  the  trial  court  to  set  aside  the  verdict  and  grant 
a  new  trial.  No  statement  having  been  made  to  the  jury,  as  to 
the  right  of  the  defendant  to  testify,  or  any  comment  made  on 
his  refusal  to  do  so,  and  it  not  appearing  that  the  defendant 
was  in  any  way  prejudiced  thereby,  it  rests  in  the  sound  and  legal 
discretion  of  the  trial  court.'' 

In  the  opinion  Judge  Smith  concedes  that  the  use  of  the  word 
'* stand''  by  the  prosecuting  attorney  no  doubt  referred  to  the 
witness-stand ;  and  then  referring  to  the  case  of  Calkins  v.  The 
State,  says : 

**The  effect  of  this  decision  is,  that  to  justify  the  setting  aside 
of  a  verdict  for  such  cause,  there  must  be  a  material  and  sub- 
stantial infraction  of  the  law,  and  one  which  seems  to  the  trial 
court,  or  that  reviewing  its  decision,  to  have  prejudicially  af- 
fected the  rights  of  the  defendant." 

This  case  was  afTirmed  by  the  Supreme  Court  without  report. 
Whether  this  question  was  pressed  or  not  we  do  not  know,  but 
it  is  to  be  presumed  it  was. 

Were  it  not  for  these  two  cases  decided  by  our  Supreme 
Court,  this  court  would  be  inclined  to  hold,  under  our  statute, 
as  was  held  in  the  Minnesota  case  referred  to,  that  neither  the 
public  prosecutor  nor  the  court  had  any  right  to  refer  to  the 
failure  of  the  accused  to  testify,  and  that  the  prohibition  of  the 
statute  is  mandatory  and  must  be  strictly  complied  with.  But 
from  these  cases  we  feel  to  do  so  would  be  to  hold  against  what 
is  decided  by  our  own  court. 

What  the  trial  judge  said  to  the  jury  in  this  case  was  not  in 
any  sense  unfair  to  the  accused,  and  if  justified  in  referring 
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to  the  subject  at  all,  was  as  favorable  to  them  as  it  should  have 
been.    It  was  as  follows: 

**I  desire,  however,  to  remind  you,  as  I  have  heretofore  said 
in  this  charge,  that  you  will  not  be  warranted  in  returning  a 
verdict  of  guilty  against  any  one  of  these  defendants  unless  the 
evidence  produced  against  such  particular  defendant  convinces 
your  minds,  beyond  a  reasonable  doubt,  of  his  guilt;  for  even 
though  you  should  find,  beyond  a  reasonable  doubt,  that  one 
of  the  defendants  had  been  guilty  of  the  commission  of  said 
crime,  that  fact  alone  would  not  warrant  you  in  finding  the 
other  defendants  guilty  unless,  as  I  have  heretofore  stated, 
the  evidence  is  such  as  to  convince  vour  minds  to  a  moral  cer- 
tainty  of  the  guilt  of  each  defendant  against  whom  you  shall 
return  a  verdict  of  guilty.  And  I  desire  to  say  to  you  now 
that  the  fact  that  no  on*i'  of  the  defendants  has  gone  upon 
the  witness-stand  and  testified,  does  not  excuse  the  state  from 
the  full  measure  of  proof  to  which  I  have  called  your  attention, 
for  it  is  the  privilege  of  each  defendant  either  to  testify  in  his 
own  behalf  or  to  decline  to  do  so,  resting  his  denial  of  the 
offense  solely  upon  his  plea  of  not  guilty.'' 

We  should  say  that  the  conclusion  to  which  we  have  come  is 
in  line  with  Sullivan  v.  Ohio,  9  C.  C,  652. 

Judgment  of  common  pleas  court  is  affirmed. 

Metzger  &  Smith,  W,  S.  A7iderson  and  J.  G.  Moore,  for  plaint- 
iffs in  error. 

M.  J.  McGarry,  Prosecuting  Attorney,  and  C  S.  Speaker,  for 
defendant  in  error. 
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PROSECUTIONS  UNDEK  THE  JONES  LAW. 

[Circuit  Court  of  Lucas  County.] 

Leo  C.  Ottb  v.  The  State  op  Ohio  ;  George  Krupp  v.  The  State 

OP  Ohio;  and  Goti.eib  J.  Noller  v.  The 

State  of  Ohio.* 

Decided,  February  2,  1907. 

Constitutional  Law — Legislation  Restricting  the  Liquor  Traffic — Power 
of  the  General  Assembly  in  that  Behalf — Provisions  of  the  Jones 
Law — Making  the  Law  Operative — Findings  of  the  Court — Min- 
isterial Omissions — Vagueness  in  the  Affidavits — Proof  as  to  Sales 
of  Beer  and  Wine — Meaning  of  the  Words  "Then  and  There'' — 
Proof  as  to  Negative  Averments — Criminal  Law. 

1.  Inasmuch  as  the  power  is  broadly  given  to  the  Legislature  of  the 

state  by  the  Constitution  to  provide  against  the  evils  resulting 
from  the  liquor  traffic,  and  no  qualification  is  placed  upon  that 
power  except  that  no  license  shall  be  granted  for  such  traffic,  the 
provisions  of  the  Jones  law  (98  O.  L.,  68),  making  a  petition 
signed  by  less  than  an  existing  majority  of  voters  sufficient  to 
impose  prohibition  upon  a  residence  district  against  the  will  of  a 
majority  of  the  voters,  does  not  render  the  act  unconstitutional. 

2.  It  is  the  manifest  intention  of  the  Legislature  that  the  signers  of 

a  petition  for  the  suppression  of  the  sale  of  intoxicating  liquors 
in  a  residence  district  under  the  Jones  law  shall  be  qualified 
electors  of  the  district  at  the  time  of  the  signing,  and  that  their 
number  shall  be  equal  to  a  majority  of  the  votes  cast  at  the  last 
preceding  .municipal  election,  and  that  the  petition  must  be  filed 
within  three  months  of  the  placing  of  the  first  signature  thereon. 

3.  After  the  law   has   been   made   operative   by   the   judicial   findings 

therein  provided  for.  Its  operation  can  not  be  defeated  by  the 
mere  neglect  of  some  ministerial  act,  such  as  the  failure  of  the 
judge  to  cause  a  certified  copy  of  his  findings,  together  with  the 
original  petition,  to  be  filed  with  the  clerk  of  the  municipal  cor- 
poration within   the  prescribed  time. 

4.  Although  there  may  have  been  some  vagueness  as  to  the  "when" 

and  "where"  of  the  commission  of  the  offense  as  charged  in  the 
affidavits  upon  which  the  prosecutions  were  based,  the  charge 
being  that  the  defendants  kept  certain  places  from  a  certain  date 


•  Motions  for  leave  to  file  petitions  in  error  to  the  Circuit  Court  of 
Lucas  County  overruled  by  the  Supreme  Court,  March  12,  1907. 
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and  at  various  times  until  a  certain  other  date,  the  period  being 
one  week,  yet  the  affidavits  were  good  in  that  they  at  least 
charged  one  offense,  and  the  defendants  were  not  prejudiced  by 
them. 

5.  A  finding  by  a  jury  that  intoxicating  liquors  were  sold  at  retail 

by  a  defendant  will  not  be  disturbed  by  a  reviewing  court,  where 
based  on  testimony  as  to  the  sale  of  beer  and  port  wine  in  a  place 
known  as  a  saloon. 

6.  In  a  prosecution  under  the  Jones  law,  it  is  not  required  that  the 

state  make  proof  in  the  first  instance  of  negative  averments  in 
the  affidavit. 

WiLDMAN,  J. ;  Haynes,  J.,  and  Parkee,  J.,  concur. 

These  three  cases  against  the  state  of  Ohio  arise  from  the 
prosecution  of  claimed  offenses  against  the  ** Jones  law,"  so- 
called;  the  statute,  recently  enacted  by  the  Legislature  provid- 
ing for  the  definition  of  what  are  known  as  **  residence  districts '' 
in  municipalities,  and  for  the  prohibiting  or  permitting  the  sales 
of  liquors  therein  after  obtaining  an  expression  of  the  wishes  of 
a  proportion  of  the  voters  in  such  district.  It  has  been  deemed 
a  form  of  local  option,  and  was  enacted  by  the  Legislature  to 
to  take  the  place  of  a  certain  previous  existing  legislation  which 
provided  for  the  obtaining  of  the  expression  of  the  voters  by  vote, 
instead  of  by  petition. 

A  number  of  important  questions  are  raised  by  the  defendants, 
who  are  here  the  plaintiffs  in  error.  They  were  convicted  in 
the  Police  Court  of  the  City  of  Toledo,  of  the  violation  of  the 
said  Jones  law.  ThL^  questions  are  of  sufficient  general  intx^rest 
to  warrant  careful  consideration  and  a  somewhat  extended 
treatment  of  some  of  the  points  involved. 

At  a  former  term  of  this  court,  the  action  of  one  of  the  judges 
of  the  court  of  common  pleas  in  passing  upcm  the  suflBciency 
of  a  petition  for  the  definition  of  the  alleged  residence  district 
No.  3 — the  one  involved  in  the  present  cases — was  before  this 
court  for  review  upon  an  application  for  leave  to  file  a  petition 
in  error.  In  our  decision  of  the  matter  then  presented,  we  were 
called  upon  to  pass  upon  some  of  the  questions  now  re-presented. 
With  the  opinion  there  expressed,  as  to  the  constitutionality  of 
the  act  and  its  construction  in  some  of  the  salient  features  dis- 
cussed, we  are  still  content.    The  case  has  not,  as  yet,  however, 
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been  reported,  and  in  as  brief  a  statement  as  possible,  I  will 
express  our  views  as  to  the  constitutionality  of  the  act  and  its 
construction,  in  view  of  certain  claimed  inconsistencies  urged  by 
counsel  for  plaintiffs  in  error. 

It  was  earnestly  urged  upon  us  that  the  act  is,  for  some  reasons, 
in  violation  of  the  Constitution  of  our  state.  No  special  article 
or  section  of  the  Constitution  was  emphasized  in  argument,  if 
pointed  out,  but  it  is  said  that  the  statute,  in  terms,  may  impose 
a  prohibition  of  the  liquor  traffic  upon  a  prescribed  territory 
against  the  will  of  a  majority  of  its  electors.  It  is  said  that 
those  who  do  not  sign  the  petition  have  no  opportunity  to  vote; 
and  also  that  if  it  be  true  that  a  petition  under  the  act  is  suffi- 
cient when  signed  by  less  than  an  existing  majority  of  the 
electors  at  the  time  of  such  signing,  then  it  permits  a  minority 
of  the  voters  to  determine  whether  the  district  shall  be  one  in 
which  liquor  is  or  is  not  legally  sold.  We  are  cited  in  the  course 
of  the  argument  to  the  case  of  The  State,  ex  rel,  v.  Canstantine, 
42  0.  S.,  437,  in  which  it  is  held : 

** Where  an  office  is  filled  by  an  election,  the  election  must 
conform  to  the  recfuirements  of  the  Constitution,  and  each  elector 
of  the  district  is  entitled  to  vote  for  a  candidate  for  each  office 
to  be  filled  at  the  election. 

'*A  statute  authorizing  the  election  of  four  members  ol'  the 
police  board  at  the  same  election,  but  which  denies  to  an  elector 
the  right  to  vote  f/)r  more  than  two  members  is  in  conflict  with 
Article  V  of  the  Constitution." 

There  is  nothing  that  we  discover  in  this  case  touching  the 
right  of  the  Legislature  to  make  such  enactments  as  the  one 
before  us.  The  right  to  provide  against  the  supposed  evils  of 
the  liquor  traffic  is  a  right  expressed  by  the  Constitution  of  the 
state  itself;  the  power  is  broadly  given  to  the  Jjegislature  to 
provide  by  law  against  the  evils  resulting  from  the  traffic,  and  no 
qualification  is  placed  upon  that  power,  except  that  no  license 
for  such  traffic  shall  be  granted.  It  has  been  a  very  common 
matter  of  legislation  to  enact  that  certain  kinds  of  business 
deemed  inimical  to  the  interests  of  certain  localities,  shall  not  be 
carried  on  therein;  and  in  regard  to  litjuor  selling  we  have  had 
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numeroiLs  enactments  prohibiting  the  sale  of  liquors  within  pre- 
scribed distances  of  certain  places;  as,  for  instance,  for  a  long 
time,  within  two  miles  of  where  a  fair  was  IxMng  conducted  by  an 
agricultural  society,  or  within  a  certain  distance  of  public  institu- 
tions of  various  kinds.  These  acts  have  not  been  held  invalid; 
they  have  been  sustained  and  enforced,  and  their  constitution- 
ality upheld. 

By  analogy  to  the  principle  upon  which  such  enactments 
are  sustained,  there  would  seem  to  be  no  restri(*tion  upon 
the  powers  of  the  Legislature  directly  to  define  districts  and 
call  them  ** residence  districts"  in  a  statute  prohibiting  therein 
the  sale  of  liquor.  As  the  Legislature  may  say  that  it  shall  be 
unlawful  to  sell  liciuor  within  such  a  distance  of  a  school-house, 
or  a  college,  or  a  soldiers'  home,  or  an  agricultural  fair,  just 
so  the  Legislature  may  enact  that  it  shall  be  unlawful  to  sell 
liquor  within  a  defined  territory  of  a  municipality  in  which  a 
certain  proportion  of  blocks  or  structures  are  occupied  not  for 
business  but  for  residence  purposes.  The  point  at  which  I  am 
arriving  is,  that  it  was  not  essential  that  the  Legislature  should 
require  any  expression  of  the  voters  at  all;  the  Legislature 
might  or  might  not  place  a  qualification  upon  the  operation  of 
its  enactment,  and  in  this  instance  it  has  so  done.  It  has  sought 
to  obtain  some  expression  from  the  voters  of  a  district  in  which 
there  was  a  desire  on  the  part  of  some  to  exclude  the  liquor 
traffic.  The  Legislature,  we  think,  might  have  said  that  this 
shall  only  be  done  upon  an  expression  of  the  will  of  two-thirds, 
or  three-fourths  of  the  voters.  We  think  that  it  might  just  as 
constitutionally  have  said  that  it  may  be  done  upon  an  expression 
of  one-fourth,  or  of  ten  per  cent.,  or  of  any  other  per  cent,  of 
the  voters ;  it  need  not  have  qualified  it  by  giving  any  more  force 
lo  the  expression  of  the  will  of  the  voters  than  of  other  adult 
nieinbei's  of  the  population.  It  might  have  permitted  the  women 
as  well  as  the  men  to  have  expressed  their  will  in  the  matter. 
In  other  words,  there  is  no  limit  in  the  Constitution  to  the 
power  of  the  Legislature  to  make  its  own  qualifications  to  the 
operation  of  such  an  enactment  as  this,  or  to  make  the  enactment 
unqualified,  as  it  sees  fit. 
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The  difficulty  which  seems  to  have  been  encountered  by  some 
lawyers,  and  the  obscurity  which  the  judge  of  the  court  of 
common  pleas  passing  upon  the  sufficiency  of  the  petition  re- 
lating to  residence  district  No.  8.  thought  that  he  found  in  the 
statute  as  to  its  construction,  is  not  apparent  to  us.  The  statute 
seems  to  us,  so  far  as  regards  the  requirementt  concerning  the 
number  of  petitioners  to  make  the  law  operative  and  enforeible, 
altogether  clear — that  is  to  say,  as  clear  as  most  of  the  en&tt- 
ments  of  the  Legislature.  We  have  at  no  time  found  any  diffi- 
culty in  determining  what  seems  to  us  the  manifest  intent  ol  the 
Legislature  in  this  respect.  The  claimed  inconsistency  arises 
out  of  the  phraseology  in  certain  parts  of  the  statute  which 
s:?ems  to  make  the  pi-ohibition  or  non-prohibition  of  the  liquor 
traffic  in  a  district  depend  upon  the  voice  of  a  majority  of  the 
qualified  electors,  and  in  other  sections  of  the  statute  the  lan- 
guage that  the  petition  shall  be  signed  by  as  many  qualified 
electors  as  equal  a  majority  of  the  votes  cast  at  the  last  preceding 
election — that  is,  the  last  n^gular  municipal  election  in  the  dis- 
trict. The  whole  act  is  to  be  read  together  and  we  can  not,  in  en- 
deavoring to  as(*ertain  the  tnie  intent  of  the  Legislature,  reject  any 
of  its  parts.  Counsel  for  plaintiffs  in  error  have  utterly  failed  to 
find  any  explanation  of  the  use  of  the  clauses  of  sections  three 
and  four,  to  which  I  will  make  reference,  unless  they  are  to  be 
used  in  precisely  the  manner  claimed  by  counsel  for  the  state. 
Let  us  compare  these  various  clauses  for  a  moment — not  entirely 
in  detail,  but  in  a  general  way,  in  order  that  we  may  mako 
clear  our  understanding  of  the  intention  of  the  Legislature. 

Section  1  provides   (see  98  O.  L.,  68)  : 

*' Whenever  a  majority  of  the  qualified  eh^ctors  of  any  resi- 
dence district  of  any  municipal  corporation  sign  a  petition  in 
favor  of  prohibiting  the  sale  of  intoxicating  li(|uors  as  a  beverage 
in  such  residence  district,''  and  then  take  certain  other  action, 
certain  results  shall  follow. 

Section  2  begins: 

''Whenever  a  majority  of  the  qualified  electoi^s  of  any  resi- 
dence district  of  any  municipal  corporation  in  which  the  sale 
of  intoxicating  liquors  as  a  beverage  has  been  prohibited  under 
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the  provisions  of  section  one  of  this  act,  shall  sign  a  petition 
against  prohibiting  the  sale  of  intoxicating  liquors  as  a  beverage 
in  the  same  residence  district  and  file  the  petition  with  the 
mayor,"  etc.,  certain  results  shall  follow. 

Section  3  provides : 

**The  petition  provided  for  in  this  act  shall  be  deemed  suffi- 
cient when  it  is  signed  by  as  many  qualified  electors  as  equal  a 
majority  in  number  of  the  votes  cast  at  the  last  regular  munici- 
pal election  in  such  residence  district,  but  must,  in  order  to  be 
valid,  be  filed  not  later  than  three  months  after  the  signing 
thereto  of  the  signature  first  in  order  of  time. ' ' 

I  will  not  tarry  to  discuss  the  effect  of  this  last  clause  of  thq 
sentence,  but  that  it  is  not  to  be  forgotten  in  the  construction 
of  the  entire  sentence  is,  I  think,  clear.  It  was  not  intended 
that  the  preparation  of  a  petition,  or  the  obtaining  of  signatures 
thereto,  should  be  continued  for  so  long  a  period  as  to  make  it 
absolutely  ineffectual  to  the  obtaining  of  an  approximate  meas- 
ure of  the  voters.  The  time  is  limited  to  three  months  in  order 
that  it  may  not  reach  back  to  some  remote  period,  because  if 
there  were  not  some  such  qualification  it  might  be  so  greatly 
prolonged  in  the  obtaining  of  the  signatures  that  there  might  be 
a  vast  change  in  the  population  of  the  district  between  the 
taking  of  the  first  signature  and  the  last. 

Section  4  provides  that  after  the  petition  has  been  submitted 
to  the  mayor  or  judge,  such  official  shall  decide  certain  things, 
and  among  others,  this: 

**The  mayor  or  judge  shall  decide  whether  the  petitioners  are 
qualified  electors  in  the  residence  district  and  equal  in  number 
a  majority  of  the  votes  cast  in  the  residence  district  at  the 
last  regular  municipal  election. 


M 


Now,  is  it  possible  that,  taking  these  sections  together,  any 
other  intent  can  have  been  had  bj'  the  Legislature  than  that  the 
petition  should  be  signed  by  persons  who  were  qualified 
electors  at  the  time  of  signing,  and  that  in  number  they  should 
l)i»  espial  to  a  majority  of  the  votes  cast  at  the  last  preceding 
regular  municipal  election?  The  Legislature  desired  to  avoid 
the  diflficulty  which  might  arise  in  the  enforcement  of  a  require- 
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ment  that  a  petition  should  be  insuflficieiit  until  signed  by  a 
majority  of  the  existing  electors  at  the  time  of  the  signing,  by 
providing  this  way  of  ascertaining  approximately  the  number  of 
voters  in  the  district.  We  think  that  this  is  a  plain  construction 
of  this  act;  that  no  special  difficulty  attends  it,  and  we  think 
that  the  finding  of  the  common  pleas  judge  as  recited  in  the 
affidavit  and  as  appeal's  in  the  record  before  us,  does  show, 
although  it  does  not  state  in  words,  the  signing  of  the  petition 
by  a  sufficient  number  of  (jualified  electors.  The  judge  has  made 
findings  as  to  the  number  of  electors  still  residing  in  the  district 
at  the  time  of  the  signing  and  as  to  the  number  of  votes  cast 
at  the  last  preceding  regular  municipal  election;  he  has  stated 
the  number  of  signatures  by  qualified  electors  upon  the  petition, 
and  rejecting  such  matters  as  are  clearly  surplusage  in  the 
certificate  made  bv  him,  the  certificate  still  contains  all  that 
the  statute  requires  it  to  show  in  the  determination  of  the  ques- 
tion whether  the  petition  was  a  sufficient  one  under  the  statute. 
Another  question,  and  one  not  altogether  free  from  difficulty, 
is  raised  by  the  claim  that  there  was  a  neglect  to  comply  with 
the  statute  recjuiring  the  judge  to  cause  a  certified  copy  or 
certificate  of  his  findings,  together  with  the  original  petition,  to 
be  filed  with  the  clerk  of  the  municipal  corporation  or  council, 
not  less  than  five  days  after  thf?  finding  and  not  more  than 
forty  days  from  the  filing  of  the  petition  with  him,  and  that, 
without  a  record  by  the  clerk,  there  is  no  sufficient  showing 
that  the  so-called  residence  district  became  one  in  which  it  was 
unlawful  to  vend  intoxicating  liquors  and  keejl  a  place  for  such 
purposes.  The  language  of  the  statute  does  not  require  the 
judge  to  cause  a  certificate  to  be  recorded  in  the  records  of  his 
court.  It  requires  him  to  make  a  record  of  his  findings  on  his 
docket  and  also  to  cause  this  certified  copy  or  certificate  of  his 
findings,  together  with  the  original  petition,  to  be  filed  with 
the  clerk,  as  I  have  stated.  There  are  two  provisions  of  the  act 
which  bear  upon  the  question  as  to  what  is  the  effect  of  the 
record  or  the  use  to  be  made  of  it  in  the  subsequent  proceedings 
to  enforce  the  act.  Section  1  provides  that  the  decision  of  the 
judge  as  certified  to  the  clerk  of  the  municipal  corporation  or 
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council  and  recorded  by  him  in  the  records  of  the  council  or 
corporation,  or  a  certified  copy  thereof,  provided  it  shows  that 
a  majority  of  the  voters  of  such  residence  district  were  in  favor 
of  prohibiting  the  sale  of  intoxicating  liquors  as  a  beverage, 
shall  be  prima  facie  evidence  that  the  selling,  furnishing  or 
giving  away,  etc.,  was  prohibited  and  unlawful. 

Section  5  provides: 

'*If  the  findings  of  the  mayor  or  judge  or  a  copy  as  recorded 
by  the  clerk  of  the  municipal  corporation  or  council  on  the 
records  of  the  council  shows  that  a  majority  of  the  qualified 
electors  in  the  residence  district  named  are  in  favor  of  pro- 
hibiting the  sale  of  intoxicating  liquors  as  a  beverage,  then,  from 
and  after  thirty  days  from  the  date  of  such  finding  by  the  mayou 
or  judge  it  shall  be  unlawful  for  any  person,''  etc.,  to  do  the 
aeLs  prescribed  in  what  we  know  as  a  prohibited  district  under 
the  law\  This  last  section — ^five — seems  to  be  somewhat  more 
sweeping  than  the  other,  and  to  make  it  not  simply  presumptively 
unlawful  but  absolutely  so  to  sell  in  the  district  after  the  finding 
of  the  mayor  or  judge  or  the  recording  of  the  copy.  Note  that  the 
re(iuirement  here  is  in  the  alternative.  It  does  not  say  **the 
findinofs  and  the  record,''  or  **the  findings  as  recorded/'  but  if 
the  findings  show,  or  if  the  copy  of  the  findings  as  record- 
ed shows,  then  it  shall  be  noj  simply  prima  facie  unlawful, 
but  it  shall  he  absolutelv  so,  to  sell. 

There  is  more  difficulty  in  the  construction  of  this  passa^,  to 
my  mind,  than  there  is  in  the  one  upon  which  counsel  have  placed 
the  principal  emphasis  in  their  argument,  but  after  a  consider- 
ation of  the  entire  statute  and  the  object  sought  to  be  subserved 
by  it,  its  general  spirit  and  purjwse  as  well  as  its  letter,  we  are 
of  the  view  that  it  is  not  in  the  power  of  the  municipal  clerk, 
nor  even  of  the  common  pleas  judge,  to  defeat  the  operation  of 
the  law  by  the  mere  neglect  of  a  ministerial  act.  If  the  law 
has  been  made  operative  by  the  judicial  findings  provided  for 
in  it,  if  the  substance  of  the  act  so  far  as  regards  the  obtaining 
of  the  petition  and  its  submission  to  the  proper  judicial  officer, 
and  his  passing  upon  it  and  finding  its  suiBciency,  have  all  been 
followed,  and  the  record  made  upon  the  docket  as  provided  by 
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law,  and  if  those  proceedings  show  that  a  sufficient  .petition  has 
been  filed,  then  we  think  that  within  the  spirit  of  this  enactment 
it  is  unlawful  in  such  district  to  sell,  and  that  it  is  not  essential 
that  the  record  should  be  made  by  the  clerk  to  make  the  statute 
enforcible  within  the  prescribed  district. 

The  affidavit  upon  which  the  prasecutions  in  these  cases  were 
based  is  not  ([iiite  so  artistically  drawn  in  some  respects  as 
might  be  desired — especially  as  regards  the  allegation  of  the 
place  where  and  the  time  whoi  the  alleged  offenses  were  com- 
mitted, and  it  is  urged  upon  us  that  there  is  no  sufficient  aver- 
ment of  venue — not  exactly  perhaps,  as  to  the  county,  but  more 
especially  as  to  the  commissi(m  of  the  offense  within  the  bound- 
aries of  the  prescribed  district.  This  affidavit  is  so  long  and  so 
complicated  that  I  will  not  tarr>'  now  to  re-read  it:  I  have 
read  it  several  times,  as  have  the  other  judges  of  this  court, 
and,  of  course,  coimsel ;  but  we  think  .that  the  frequent  use  of 
the  phrase  **then  and  there"  in  various  parts  of  the  affidavit, 
after  mentioning  certain  dates  and  describing  in  detail  this 
District  No.  3,  and  mentioning  the  county  and  municipality  in 
which  the  district  is  to  be  found,  sufficiently  apprises  the  de- 
fendants of  the  time  and  plaoe  in  which  it  is  sought  to  charge 
that  they  had  violated  the  law.  In  this  very  useful  work, 
in  several  volumes,  Words  and  Phrases  Judicially  Defined,  found 
in  our  law  library,  in  Vol.  8,  at  pages  6947  and  6948,  I  find 
reference  to  certain  decisions  which  I  will  cite  as  bearing  upon 
the  use  which  may  be  made  of  this  phrase  **then  and  there*'  in 
the  construction  of  an  indictment,  information  or  complaint: 

** Where  an  indictment  specifies  a  certain  date  in  the  caption 
and  another  date  in  the  body  thereof,  and  the  phrase  *then  and 
there*  is  afterwards  used  in  the  indictment,  it  will  be  construed 
as  referring  to  the  date  last  mentione<l.  Commomvcalth  v. 
McKenney,  80  Mass.  (14  Gray),  1,  2.** 

**  'Then* and  there,'  as  used  in  an  indictment,  means  the  time 
and  place  last  previously  mentioned  therein.  I^tatr  v.  Hurley, 
71  Me.,  354,  355.'' 


**The  words  'then  and  there'  as  used  in  an  indictment,  ar.^ 
words  of  reference,  and  when  time  and  place  have  once  been 
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named  with  certainty,  it  is  sufficient  to  refer  to  them  afterwards 
by  these  words,  and  they  Will  have  the  same  effect  as  if  the  time 
and  place  were  actually  repeated.  These  words  also  refer  to 
the  time  and  place  last  specified,  unless  there  be  some  phrase 
connecte:!  therewith  which  shows  that  a  different  reference  is 
intended.    Stair  v.  Cott^m,  24  N.  H.,  143,  146." 

**The  words  'then  and  there'  in  an  allesfation  in  an  indictment 
for  ars(m  that  defendant  burned  a  certain  house  then  and  there 
occupied,  controlled  and  owned  by  him,  refers  to  the  time  and 
county  previously  stated,  and  is  a  sufficient  statement  of  the 
locus  in  quo  of  the  house  burned.  Baker  v.  Slate,  8  S.  W.,  23, 
24;  25  Tex.  App.,  1. 


}i 


There  are  numerous  other  cases  alono:  the  same  line,  but  I 
have  selected  these  as  bavin «:  special  pertinency  to  the  language 
found  in  these  pleadings. 

It  is  also  objected  that  the  affidavit  charges  several  offenses; 
that  they  are  objectionable  for  duplicity  or  vagueness.  They 
are  like  in  the  three  cases,  in  substance,  and  almost  exactly 
SO  in  phraseology.  They  charge  that  the  defendants  kept  the 
places  from  a  certain  date  and  at  various  times  until  a  certain 
other  date,  the  intervening  period  being  only  one  week.  Now,  this 
may  not  be  a  technically  correct  form  of  averment,  and  yet,  un- 
der all  the  circumstanc(^,  and  just  as  it  is  alleged  here,  we  think 
that  it  at  least  charges  one  offense  and  we  do  not  think  that  the 
defendants  were  in  any  way  prejudiced,  so  far  as  appears  by  the 
whole  record,  by  any  lack  of  clearness  in  the  affidavit  in  this 
r('si)ect.  Reference  may  be  made  to  the  familiar  section  of 
the  Revised  Statutes,  in  the  Criminal  Code,  Section  7215,  often 
referred  to  for  its  bearing  upon  these  and  like  questions: 

**X()  indictment  shall  be  deenuMl  invalid,  nor  shall  the  trial, 
judgment  or  other  proceeding  be  stayed,  arrested,  or  in  any 
niantier  affected,  *  •  *  for  omitting  to  state  the  time  at  which 
the  offense  was  committeil,  in  any  case  in  which  time  is  not  of 
the  essence  of  the  offens;^ :  nor  for  stating  the  time  imperfectly ; 
*  *  *  nor  for  th(»  want  of  an  alienaticm  of  the  time  or  place 
of  any  inaterial  fact,  when  the  time  and  place  have  once  been 
stated  in  tin'  indictment  *  *  *  nor  for  any  other  defect  or  im- 
iK^rfeetion  which  does  no«t.  tend  to  the  prejudice  of  the  substan- 
tial rights  of  the  defendant  upon  the  merits.'* 
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Without  dwelling  longer  upon  this  matter,  we  think  that  there 
was  no  prejudice  to  any  substantial  rights  of  the  defendants 
upon  the  merits — in  the  rulings  of  the  court  below  upon  this 
affidavit. 

Several  contentions  were  made  by  counsel  for  plaintiffs  in 
error  which  we  think  mUvSt  have  arisen  from  forgetfulness  of 
what  is  contained  in  the  record  itself — for  instance,  it  is  said 
that  the  court  erred  in  the  admission  of  the  evidence  of  one 
Biddle.  But  no  objection  was  taken  upon  the  trial  and  no 
ruling  of  the  court  was  excepted  to  in  this  instance.  It  is  said 
that  there  was  no  evidence  that  intoxicating  liquors  were  sold 
or  given  away.  One  witness,  Wagers,  testified  positively  that 
he  bought  beer  in  one  place,  and  he  tells  about  beer  being  sold 
to  numerous  other  people.  He  says  that  the  place  was  a  saloon ; 
that  it  was  kept  for  the  sale  of  intoxicating  liquors  at  retail. 
Now  it  may  be  said  that  to  speak  of  the  sale  of  wine  or  beer  is 
not  the  same  as  to  charge  the  sale  of  intoxicating  liquors.  This 
may  sometimes  be  true,  but  it  is  not  always  true;  it  depends 
upon  the  sense  in  which  the  words  are  manifestly  used  by  the 
one  speaking.  If  a  witness  has  reference  to  a  kind  of  beer 
which  is  intoxicating — and  no  one  disputes  that  some  beer  is 
intoxicating — or  if  the  witness  si)eaks  of  a  kind  of  wine  that 
he  deems  intoxicating,  then  his  statements  are  to  be  taken  as 
his  testimony  that  the  liquor  sold  and  drank  was  such.  In  one 
of  the  instances  he  speaks  of  lager  beer  as  bought  by 
himself.  I  will  read  from  Vol.  1  of  this  same  work,  Words  and 
Phrases  Judicially  Defined,  at  page  733 : 

'*When  beer  is  called  for  at  a  bar  in  a  saloon  or  hotel  the 
bartender  would  know  at  once  from  the  common  use  of  the 
word  that  strong  beer  was  wanted.  When  the  word  M)eer'  is 
used  in  court  by  a  witness,  the  court  will  take  judicial 
notice  that  it  means  a  malt  and  an  intoxicating  liquor.  In  the 
meaning  of  the  word  itself,  there  is  a  prima  facie  proof  that 
it  is  malt  or  intoxicating  liquor  that  is  meant.  Briffitt  v.  State^ 
16  N.  W.,  39,  41;  58  Wis.,  39;  46  Am.  Rep.,  621." 

In  the  Indiana  case,  immediately  following,  to  which  refer- 
ence will  be  made,  definitions  of  Webster  as  to  various  kinds 
of  beer  and  as  to  the  general  use  of  the  word  are  given  and 
then  this  statement  is  made: 
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**As  a  consequence,  when  beer  is  called  for  at  a  place  at 
which  intoxicating  drinks  are  sold,  the  bartender,  having  in 
view  the  primary  meaning,  as  well  as  the  common  use  of  the 
word,  is  justified  in  inferring,  and  must  reasonably  infer,  that 
malted  and  fermented  beer  is  wanted.  When,  therefore,  a  wit- 
ness testifies  to  the  sale  or  giving  away  of  beer  under  circum- 
stances which  make  the  sale  or  giving  away  of  any  intoxicating 
liquor  unlawful,  the  prima  facie  inference  is  that  the  beer  was 
of  that  malted  and  fermented  quality  declared  by  the  statute 
to  be  an  intoxicating  liquor,  and  the  court  trying  the  cause 
ought  to  take  judicial  notice  of  the  infei*ence  which  thus  arises 
from  the  use  of  the  word  *be<»r'  in  its  primary  and  general  s(»ns\ 
Myers  v.  State,  93  Ind.,  251,  252;  State  v.  Jnikins,  4  Pac..  809, 
811;  32  Kan.,  477;  Dayit  v.  State,  5  X.  E.,  870,  871;  106  Ind., 
79;  State  v.  Tisdale,  55  N.  W.,  903,  904;  54  Minn.,  105." 

**  Testimony  that  beer  was  sold  in  a  drinking  saloon  by  one 
who  manufactured  it  will  be  taken  to  mean  a  sale  of  the  fer- 
mented malt  liquor  commonly  sold  in  such  saloons,  and  not 
ginger  beer,  root  beer,  or  the  like.  State  v.  Dickj  50  N.  W.,  362, 
363j47Minn.,  375." 

\  **In    its    ordinary    sense.    M)iH*r'    denotes    a    beverage    which 

is  intoxicating,  and  is  within  the  fair  meaning  of  the  words 
^strong  or  spirituous  liquors,'  as  used  in  statutes  regulating 
the  sale  of  such  liquors.  *ItvS  primary  signification  is  that  of 
a  malt  liquor;  and  if  it  is  to  be  understood  in  a  restricted  or 
ffiialified  sense,  such  as  to  denote  root  beer,  molasses  beer,  or 
persimmon  beer,  etc.,  it  would  be  incumbent  on  the  defendant 
to  show  that  such  is  the  case.*  There  have  been  a  great  many 
decisions  on  the  subject,  but  the  most  of  them  sustained  the 
view  that  the  court  will  take  judicial  notice  that  the  word 
*beer'  when  used  in  a  court  by  a  witn«^s,  means  a  malt  and  an 
intoxicating  liquor.  Maicr  v.  State,  21  S.  W.,  974,  976;  2  Tex. 
Civ.  App.,  296;  Vnitrd  States  v.  PucoHrnau  (U.  S.),  54  Fed., 
138,  139  (citing  Tinker  v.  State,  90  Ala.,  647;  8  South.,  855; 
Watson  V.  State,  55  Ala.,  158;  Altred  v.  State,  89  Ala.,  112;  8 
South.,  56);  State  v.  Effinger,  44  :\Io.  App.,  81,  83;  State  v. 
Teissedre,  2  Pac,  650,  653;  30  Kan.,  476." 

As  to  one  of  these  cases  Ix^fore  us,  it  was  mentioned  by  a 
witness  that  **port  wine"  was  sold.  On  page  3745  of  Vol. 
IV  of  Words  and  Phrases  Judicially  Defined,  is  this  citation: 

'*  'Intoxicating  liquors,'  as  used  in  Acts  1876-77,  c.  38,  pro- 
hibiting the  sale  of  intoxicating  liquors,  etc.,  include  port  wine. 
State  V.  Packer,  80  N.  C,  439,  440." 
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And,  on  the  same  page : 

**In  a  prosecution  for  selling  intoxicating  liquor  on  election 
day,  and  instruction  that  *wine  is  an  intoxicating  liquor  within 
the  meaning  of  the  statute,  and  its  sale  or  gift  on  election  day 
is  prohibited,'  was  approved,  the  court  saying:  *The  court 
takes  judicial  knowledge  of  the  fact  that  wine  is  an  intoxicating 
liquor,  which  is  a  matter  of  common  knowledge. '  Wolf  v.  State, 
27  S.  W.,  77,  78;  59  Ark.,  297;  43  Am.  St.  Rep.,  34.'' 


I  also  wish  to  refer,  upon  the  question  as  to  the  intoxicating 
character  of  beer,  to  the  case  of  Markle  v.  Town  Cmtncil  of 
Akron,  14  Ohio  Rep.,  586,  587,  591.    I  read  from  the  latter  page : 

'*It  was  said  on  the  trial  below,  that  beer  was  not  intoxicating 
liquor,  and  therefore  not  within  the  terms  of  the  ordinance.  The 
evidence  spread  upon  the  record  shows  that  it  had  decidedly  an 
intoxicating  effect  upon  the  vendee;  and  after  drinking  it  he 
immediately  became  boisterous,  and  the  plaintiff  in  error  was 
conipelled  to  force  him  from  his  premises.  But,  aside  from  this, 
beer  may  be  denominated  the  *raw  material'  from  which  alcohol 
is  made,  and  science  proved  on  the  trial  the  parts  of  which  it  was 
composed,  by  actual  analysis,  and  we  can  not  differ  with  the  court 
of  common  pleas  in  the  opinion  that  it  is  in  its  very  nature  in- 
ebriating in  its  consequences,  when  drank  to  excess." 

Now  in  Section  7  of  the  Jones  act,  on  page  72,  Vol.  98  Ohio 
Laws,  we  have  this  definition  of  ** intoxicating  liquor": 

'*The  phrase  *  intoxicating  liquor'  as  used  in  this  act  shall  be 
construed  to  mean  any  distilled,  malt,  vinous  or  any  intoxicating 
liquor,  by  whatever  name  the  same  may  be  known." 

And  in  that  connection  I  will  cite  the  case  of  Weisbrodt  v. 
State,  50  O.  S.,  192,  in  which  it  is  stated,  per  curiam: 

**The  record  presents  the  question  whether  or  not  in  an  in- 
formation under  Section  6948  of  the  Revisinl  Statutes,  which 
makes  it  an  offense  to  keep  optni  on  election  day  any  place  where 
on  other  days  spiritous,  vinous  or  malt  liquors  are  habitually 
sold  and  drank,  it  is  suffieient  to  describe  the  place  as  one  *wh<^re 
intoxicating  liquors  were  on  other  days  habitually  sold  and 
drank.'  We  answer  the  question  in  the  negative.  All  spir- 
itous, vinous  or  malt  liquors  are  intoxicating,  but  all  intoxicating 
liquors  are  not  necessarily  either  spiritous,  vinous  or  malt  li- 
quor." 
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Now,  as .  already  indicated,  the  witness  testifying  in  these 
ihree  cases  which  we  are  considering,  associated  in  his  mind  with 
his  remembrance  of  what  he  and  others  bought  at  the  bar 
where  persons  congregated,  the  idea  that  it  was  in  what  he  called 
a  saloon ;  that  they  called  for  beer,  or  that  they  called  for  wine — 
one  on  one  occasion  **p.ort  wine" — with  other  qualifications  or  ex- 
planations of  what  they  wanted,  and  surely  it  was  proper  for  the 
jury  in  the  court  below  to  take  into  consideration  all  the  attending 
circumstances  in  determining  the  character  of  the  transaction. 
We  think  that  the  jury  were  entirely  justified,  in  view  of  all  the 
testimony  and  in  default  of  evidence  of  any  kind  adduced  by  the 
defense,  in  concluding  that  this  was  a  selling  of  intoxicating 
liquors. 

It  is  said  by  counsel  in  argument  that  none  of  the  negative 
propositions  in  the  affidavit  were  proven.  There  was  proof  as  ito  at 
least  some  of  the  negative  averments  of  the  affidavit;  but,  in  our 
judgment,  no  proof  was  required,  in  the  first  instance,  from  the 
state.  The  statute  dc^es  make  the  exdiLsion  of  these  matters 
a  part  of  the  definition  of  the  offense,  and  it  has  been  repeatedly 
held  that  unless  it  be  a  part  of  the  definition  of  the  offense, 
then  it  is  not  incumbent  upon  the  state  to  make  proof  of  the  fact. 
To  illustrate:  if  the  statute  had  provided  that  it  should  be  un- 
lawful to  sell  without  a  written  permit  from  some  person, 
or  without  a  prescription,  it  might  be  necessary  to  show  that 
there  was  no  permit  or  no  prescription;  but  as  to  the  matter 
which  it  is  claimed*  should  have  been  shown  by  the  state 
here,  it  is  in  a  separate  section,  no  part  of  the  definition  of 
the  offense,  and  it  is  rather  a  matter  of  defense,  an  ex- 
ception to  the  operation  of  the  general  prohibition.  The  statute 
is  not  meant  to  operate  upon  certain  classes  of  persons,  but  it 
is  intended  to  operate  upon  people  generally.  Now,  to  bring  the 
defendants  within  the  class  excepted  from  the  general  enact- 
ment, the  decisions  are  all  in  harmony,  that  it  is  incumbent  upon 
the  defendant  to  make  such  showing  and  not  upon  the  state  to 
show  that  defendant  does  not  l>elong  to  such  class. 

Our  consideration  of  the  whole  matter  is  that  the  several  con- 
tentions of  counsel  for  plaintiffs  should  not  be  sustained.  We 
find  no  errors  in  the  record  that  by  any  possibility  can  have  prej- 
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udiced  the  rights  of  the  defendants  below.  Probably  the  purpose 
of  the  defendants  is  to  test  the  validity  of  the  act  and  to  obtain 
a  proper  construction  of  it — at  least  we  judge  that  such  is  the 
case  from  the  fact  that  no  defense  was  offered  on  the  trial  in  the 
police  court  in  the  way  of  introduction  of  evidence  of  any  kind. 

The  judgment  of  the  court  of  common  pleas,  sustaining  the 
judgment  of  the  police  court,  should  be  and  is  affirmed. 

F.  M.  Sala,  Frnlrrick  C.  SchaU  and  VUvrn,  Martin  rf-  Webster, 
for  plaintiffs  in  error. 

E,  L.  Twing  and  W.  7?.  Whreler,  for  the  stat^. 


UNDESIGNATED  INVESTMENTS  BY  TRUSTEES. 

[Circuit  Court  of  Huron  County.] 

Anna  C.  Brown  v.  Theodore  Wuj.ivms  bt  al. 

Decided,    1906. 

Tru9t8  and  Trustees — Investment  of  Trust  Funds — Duty  of  Trustee  to 
Distinctly  Designate — Election  of  Cestuis  Que  Trustent — Rights  of 
Remaindermen, 

1.  Where  a  change  In  the  investment  of  a  trust  fund  has  been  made 

by  the  trustee  without  any  specific  designation  of  the  new  invest- 
ment at  the  time  of  the  change  as  that  of  the  trust  fund,  but 
leaving  it  open  so  as  to  make  it  possible  for  him  to  claim  it  as  his 
own  should  it  be  profitable,  or  treat  it  as  the  trust  should  it  prove 
disastrous,  the  cestuis  que  trustent  can  elect  whether  they  will  con- 
sider the  investment  as  made  of  the  trust  fund,  or  require  the 
trustee  to  account  for  the  trust  and  a  reasonable  income  from  it. 

2.  Where  the  income  of  a  trust  fund  is  bequeathed  to  a  legatee,  her 

share  at  her  death  to  go  to  her  surviving  children,  such  children  are 
not  after  the  death  of  the  mother  bound  by  any  election  or  ratifi- 
cation of  changes  in  the  investment  of  the  trust  fund  which  prove 
injurious  to  them. 

Parker,  J. ;  IIaynes,  J.,  and  Wildman,  J.,  concur. 

Appeal  from  Huron  Common  Pleas  Court. 

This  case  is  in  this  court  by  appeal.  It  appears  from  the 
pleadings  and  the  evidence  that  in  1869  James  AVilliams.  a  far- 
mer residing  in  this  county,  died  t^^tate,  leaving:  surviving  him 
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Julia  B.  Jackson,  Louise  Bronson,  Caroline  Williams,  James  B. 
Williams  and  the  defendant,  Theodore  Williams,  his  children. 
His  last  will  and  testament  was  duly  admitted  to  probate  and 
Theodore  Williams  and  James  B.  Williams,  nominated  therein, 
were  duly  appointed  as  executors  of  the  last  will  and  testament 
and  they  qualified  and  acted  as  such  jointly  until  the  time  of  the 
death  of  James  B.  Williams,  which  occured  in  1878.  The  will 
bequeathed  to  the  sons,  Theodore  and  James  B.,  all  the  stock  of 
the  testator  in  the  Toledo  Bridj^e  Company,  amounting  to 
$11,000,  par  value;  but  upon  his  stock  was  imposed  by  the  will 
a  trust  in  favor  of  the  other  children,  and  upon  their  decease, 
their  surviving  children.  That  is,  it  was  provided  that  the  in- 
come from  this  stock  or  from  any  other  investment  made  from 
the  proceeds  of  the  stock,  should  go  to  them,  but  the  body  of  the 
fund  should  belong  to  James  B.  and  Theodore.  One-half  of 
this  income  w^as  to  go  to  Julia  B.  Jackson  and,  at  her  demise, 
her  share  of  the  income  was  to  go  to  her  surviving  children. 
She  died  in  1896,  leaving  the  plaintiff,  Anna  C.  Brown,  and  the 
defendants,  Theodore  W.  Jackson  and  Florence  B.  Friend,  her 
only  surviving  children. 

There  is  some  controverey  arising  upon  the  construction  of 
this  devise  or  this  bequest  as  to  whether,  upon  the  death  of 
Julia  B.  Jackson,  all  of  the  income  which  she  had  theretofore 
been  entitled  to,  then  went  to  these  parties,  she  having  had  other 
children  that  died  before  her  decease.  But  we  are  of  the  opinion 
that  it  is  very  clear  from  the  will  that  these  three  surviving 
children  took  the  same  interest  in  the  income  from  the  fund  as 
had  theretofore  been  enjoyed  by  their  mother.  It  seems  that 
this  stock  in  the  Toledo  Bridge  Company  at  the  time  of  the  de- 
cease of  the  testator  was  regarded  as  very  valuable  and  was  pay- 
ing good  dividends  and  it  continued  to  pay  good  dividends  for 
some  years  thereafter.  But  in  1872,  it  became  advisable  and 
perhaps  necessarj^  to  dispose  of  the  bridge  stock  and  to  take  in 
exchange  for  it  a  bridge  bond  of  the  city  of  Toledo,  and  chat 
was  done.  The  amount  received  in  exchange  was  $7,000  in  the 
bridge  bond  and  $333.33  in  cash.  Afterwards,  in  November  of 
1882,  these  bridge  bonds  were  redeemed  by  the  city.    Up  to  that 
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time  the  income  from  the  bridge  bonds  had  been  8  per  cent,  per 
annum  or  4  per  cent,  each  period  of  six  months,  interest  being 
paid  semi-annually 

Mr.  Williams  in  his  account  gave  credit  to  the  sister  for  8  per 
cent,  upon  $333.33  of  cash.  Early  in  1882  Theodore  Williams, 
the  surviving  executor  and  trustee,  became  the  owner  of  bonds  of 
the  Norwalk  Gas  Light  Company.  He  made  purchases  of  these 
bonds  at  diffeivnt  periods  until  he  became  the  owner  of  the  full 
.  issue  of  $25,000.  These  bonds  provided  for  the  payment  of 
interest  at  the  rate  of  6  per  cent,  per  annum,  or  3  per  cent,  semi- 
annually. Default  was  made  in  the  payment  of  interest  upon 
these  bonds  in  March,  1891. 

It  appears  that  the  property  had  become  very  much  run  down 
and  upon  default  being  made,  ]Mr.  Williams,  as  trustee,  under 
a  mortgage  securing  the  bonds,  foreclosed,  and  the  property  was 
sold,  and  it  turned  out  that  it  paid  a  very  small  percentage  upon 
the  bonds.  In  fact,  the  bonds  by  that  time  had  become  almost 
worthless.  It  appears  that  at  the  time  Mr.  Williams  became  the 
owner  of  the  bonds,  they  were  regarded  in  the  market  as  good 
securities,  and  a«  being  fairly  worth  anywhere  from  eighty  to 
ninety  cents  upon  the  dollar. 

Upon  the  gas  light  company  making  default  in  payment  of 
interest  upon  these  bonds,  or  very  soon  thereafter,  ^Ir.  Williams 
ceased  paying  Julia  H.  Jackson  anything  of  the  trust  fund  under 
the  will  that  has  been  referred  to,  claiming,  as  it  appears,  that 
he  had  invested  the  money  derived  from  the  redemption  of  the 
Toledo  bonds  and  the  other  amount  of  $333.33,  in  the  Norwalk 
Gas  Light  Company  bonds,  and  so  far  a*s  appears  from  the 
evidence  Airs.  Julia  B.  Jackscm  acijuiesced  in  this  statement  and 
settled  with  her  tiustee  upon  this  basis;  but  the  plaintiff  in  this 
case  and  the  cross-petitioners,  Theodore  W.  Jaeksan  and  Florence 
B.  Friend,  claim  and  contend  that  ^Ir.  Williams  did  not  make 
this  investment  of  the  fund  derived  from  the  redemption  of  the 
Toledo  bonds,  or  that,  if  he  did,  it  was  not  done  in  such  a  way 
as  that  they  are  bound  by  his  action,  and  they  thereafter 
called  upon  him  to  account  for  interest  for  the  time  that  has 
expired  since  their  mother's  death,  and  since  they  l>ecame  en- 
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titled  to  the  income  from  this  fund;  they  called  upon  him  to 
account  for  the  interest  at  least,  upon  $7,333.33.  The  contro- 
versy here  tUms  upon  the  question  whether  Mr.  Williams  made 
this  investment  of  the  fund,  or  if  he  did,  whether  these  cestuis  que 
trustent  are  bound  by  such  action  so  that  they  must  suffer  the 
loss  that  has  resulted  from  the  investment. 

Considerable  testimony  has  been  submitted  to  us,  including 
the  testimony  of  ^Ir.  W^illiams  and  Mr.  Williams'  bookkeeper. 
A  large  part  of  the  evidence  consists  of  entries  in  Mr.  Williams' 
books  of  account.  Mr.  AVilliams,  who  is  now  a  man  advanced  in 
years  has,  as  it  appears,  throughout  his  lifetime,  been  a  man  of 
extensive  business  interests  and  an  active  business  career;  also 
a  successful  man  of  business  and  a  man  who  seems  to  have  been 
in  the  main  very  prudent  in  his  investments  and  very  exact  in 
his  accounts. 

His  records  of  his  transactions  pertaining  to  this  trust  as  found 
in  his  account  books  and  letters  and  papers  show  that  when 
the  change  was  made  in  the  investment  from  the  stock  of  the 
Toledo  Bridge  Company  to  the  bonds  of  the  city  of  Toledo,  he 
set  down  a  very  full  and  exact  statement  of  the  whole  transaction 
so  that  anyone  coming  into  possession  of  his  books  could  easily 
follow  the  fund  and  see  exactly  how  it  had  been  invested,  and 
in  that  account  and  statement  he  even  gave  the  numbers  of  the 
bonds,  and  in  other  respects  his  accounts  are  very  full  and  very 
exact.  But  when  it  comes  to  the  alleired  transaction  of  1882,  when 
these  bonds  of  the  city  of  Toledo  were  redeemed  and  when  it 
is  said  that  the  proceeds  were  reinvested  in  the  bonds  of  the 
Xorwalk  (Jas  Light  Company,  we  find  very  slight,  if  any,  evidence 
in  the  books  and  papers  of  !\lr.  Williams,  of  such  a  transaction — 
I  mean  the  transacti(m  of  reinvestment.  Were  it  not  for  the  oral 
testimony  of  ^Ir.  AVilliams  we  think  it  would  be  utterly  impos- 
sible for  anyone  to  determine  that  such  a  transaction  had  taken 
place;  and  while  in  the  books  and  papers  there  are  some  things 
that  are  consistent  with,  and  perhaps  point  to  such  a  transac- 
tion, there  are,  (m  the  other  hand,  many  things  that  point  to 
the  absence  of  such  a  transaction;  indeed,  the  only  statement 
found  in  the  hooks  that  we  regard  as  indicating  with  any  degree 
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of  definiteneas  that  there  was  such  a  transaction  in  faot,  or  in 
contemplation,  is  found  in  the  entry  in  the  books  of  IMr.  Williams 
occurring  in  July  of  1892,  after  the  bonds  had  become  practically 
worthless.  He  there  makes  a  notation  to  the  effect  that  certain 
charges  against  his  sister  were  on  account  of  interest  advanced 
upon  this,  which  he  continued  to  call  the  ** bridge  fund,''  and 
that  he  thus  continued  at  that  date  his  advancement  by  reason 
of  the  fact  that  the  interest  upon  the  Norwalk  Gas.  Light  vjom- 
pany  bonds  had  not  been  paid. 

The  oral  evidence  of  Mr.  Williams  and  his  bookkeeper  indicate 
that  Mr.  Williams  regarded  the  money  received  from  the  Toledo 
bridge  bonds  as  having  been  invested  in  the  Norwalk  Gas  Light 
Company  bonds  and  that  he  used  the  intercvst  collected  from  the 
Norwalk  Gas  Light  Company  bonds  to  discharge  the  annual  in- 
terest which  he  charged  to  himself  on  account  of  the  money 
received  from  the  Toledo  bridge  bonds. 

I  have  indicated  and  perhaps  should  state  more  definitely  that 
after  the  stock  of  the  bridge  company  had  gone  into  the  Toledo 
bridge  bonds,  the  entries  in  the  ledger  of  Mr.  Williams  were 
changed  and  the  fund  denominated  the  ** bridge  fund.''  It 
continued  under  that  designation  without  any  interruption  in 
form  of  the  statement  of  the  account,  without  the  striking  of  any 
balance  or  anything  to  indicate  any  change  even  after  the  bonds 
had  been  redeemed  and  down  to  the  time  that  he  ceased  to  pay 
interest.  His  books  indicate  that  he  was  paying  6  per  cent,  in- 
terest upon  the  $7,333.8)];  he  was  paying  it  semi-annually. 

The  interest  upon  the  ''bridge  bonds''  fell  due  upon  the  tenth 
day  of  May  and  the  tenth  day  of  November  of  each  year.  The 
interest  upon  the  Norwalk  Gas  Light  Company  bonds  which 
was  equal  in  amount  fell  due  upon  the  first  day  of  March  and 
the  first  day  of  September  of  each  year. 

In  most  of  the  entries  following  this  alleged  transaction  of 
reinvestment  in  the  Norwalk  Gas  Light  Company  bonds,  the 
charge  of  the  interest  as  having  been  paid  to  Mrs.  Julia  B.  Jack- 
son appears  under  date  of  the  tenth  day  of  May  and  the  tenth 
day  of  November,  though  in  some  few  instances  it  appears  upon 
other  dates,  and  in  some  instances  upon  the  first  of  March  and 
the  first  of  September. 
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The  transaction  which  Mr.  Williams  testifies  was  on  behalf 
of  this  trust  fund,  was  the  purchase  of  $8,000  par  value  of  the 
Norwalk  Gas  Light  Company  bonds  in  May  of  1882;  whereas* 
the  Toledo  Bridge  Company  bonds  were  not  redeemed  until 
November  10,  1882.  Mr.  Williams,  when  he  is  first  called  upon 
to  relate  the  facts  of  that  transaction,  seems  to  have  remembered 
that  he  received  the  money  from  the  bonds  of  the  city  of  Toledo 
before  he  reinvested  it  in  the  bonds  of  the  Norwalk  Gas  Light 
Company.  lie  says  that  as  soon  after  he  made  this  collection  as 
he  could  find  the  security  in  which  to  make  the  reinvestment, 
he  made  such  reinvestment ;  whereas,  it  turns  out,  as  a  matter 
of  fact,  that  this  $8,000  block  of  bonds  had  been  purchased  by 
Mr.  Williams  some  six  months  before  the  bonds  of  the  city  of 
Toledo  had  been  re<leemed,  and  upon  his  attention  being  drawn 
to  that,  he  states  that  he  had  bought  the  Norwalk  Gas  Light 
Company  bonds  in  anticipation  of  the  redemption  of  the  Toledo 
bridge  bonds,  which  would  seem  to  be  a  matter  of  loan  or  accom- 
modation. But,  as  I  have  said,  Mr.  Williams'  claim  is,  that  he 
invested  the  money  received  from  the  city  of  Toledo  on  account 
of  the  so-called  *' bridge  fund,''  or  $7,333.33  in  the  bonds  of  the 
Norwalk  Gas  Light  Company  of  equal  amount,  or,  in  other 
words,  of  the  par  value  of  $7,333.33 ;  whereas,  it  further  appears 
from  his  testimony  that  the  block  of  bonds  of  $8,000  cost  him 
but  eighty-four  cents  upon  the  dollar. 

Manifestly,  the  trustee  could  not  be  permitted  to  derive  a 
profit  from  the  purchase  of  bonds  on  behalf  of  the  trust.  It 
turns  out  that  if  he  had  purchased  but  $7,333.33  of  par  value 
of  these  bonds,  he  had,  under  the  law  applicable  to  such  transac- 
tions, as  between  the  trustee  and  the  cestui  que  trust,  invested 
but  $6,149  of  this  money,  leaving  in  his  bonds,  uninvested, 
$1,184;  or,  if  he  had  invested  the  full  $7,333.33  in  these  bonds  at 
eighty-four  cents,  he  would  have  purchased  about  $8,700  of 
bonds,  which  was  more  than  the  amount  of  the  purchase  made 
upon  that  occasion  and  in  that  transaction. 

The  view  that  ^Ir.  Williams  takes  of  the  transaction,  and  the 
view  most  consistent  with  his  testimony  and  his  books  is,  that  he 
invested  but  $6,149  of  the  trust  fund  in  tht^e  bonds,  if  anything. 
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As  I  have  said,  the  testimony  tends  to  show  that  Mrs.  Jackson, 
the  mother  of  these  parties,  acquiesced  in  the  claim  or  statement 
of  Mr.  Williams  that  he  had  made  this  reinvestment  of  the  fund, 
and  settled  with  him  upon  that  basis;  but  it  will  be  observed 
that  these  parties  do  not  claim  through,  or  under  their  mother; 
their  rights,  like  that  of  Mr.  Williams  under  the  will,  are  derived 
directly  from  the  testator,  so  that  their  rights  are  not  in  any 
way  affected  by  any  admissions  or  declarations  or  settlements  or 
transactions  upon  the  part  of  their  mother;  and  whatever  she 
may  have  said  or  done,  can  not  be  regarded  as  admissions  or  as 
evidence  of  any  character  affecting  their  rights. 

I  can  not  go  further  \nto  the  details  of  this  transaction.  I 
have  not  recited  all  of  the  pertnent  evidence ;  I  have  only  given 
a  general  statement  of  the  matter;  and  after  looking  over  the 
books  and  papers  of  Mr.  Williams,  without  taking  into  account 
his  oral  statements,  we  find,  as  I  have  already  stated,  that  it  is 
impossible  to  determine  that  any  such  investment  as  now  claimed 
was  ever  made  in  the  bonds  of  the  Norwalk  Gas  Light  Company; 
that  the  whole  claim  of  re-investment  so  far  as  the  evidence  is 
concerned,  rests  upon  the  oral  statements  of  Mr.  Williams,  and 
those  of  his  bookkeeper. 

Besides  this  block  of  $8,000  of  bonds,  he  had,  as  I  believe  I 
have  stated,  other  bonds,  amounting  in  the  aggregate  to  $25,000. 
There  appears  to  have  been  no  attempted  separation  made  of  any 
part  or  of  any  number  of  these  bonds  which  were  set  apart  as 
the  investment  made  on  behalf  of  the  fund.  Had  Mr.  Williams 
been  so  disposed — ^we  do  not  mean  to  intimate  at  all  that  he 
was  a  man  that  would  have  done  or  contemplated  such  a  thing — 
but  had  he  been  a  man  of  such  character  that  he  would  have 
been  disposed  to  treat  these  bonds  as  his  own,  he  might  well 
have  done  so,  and  his  books  and  papers  would  have  afforded  no 
evidence  against  him. 

So  far  as  any  record  evidence  is  concerned — any  written  evi- 
dence, any  evidence  of  a  permanent  form,  or  any  evidence  of  the 
setting  aside  and  designating  of  these  papers  as  belonging  to  the 
fund — there  is  such  an  absence  of  anything  of  that  kind  that 
Mr.  Williams  was  in  a  position,  if  the  bonds  became  of  little 
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value,  or  of  no  value,  to  say  they  were  a  part  of  the  investment 
of  the  trust  fund:  or,  if  they  became  ver>'  valuable,  if  they 
commanded  a  premium  so  that  it  would  be  profitable  for  him  to 
do  so.  it  was  in  his  power  to  say,  "This  is  my  personal  property, 
and  the  trust  fund — the  *  bridge  fund' — is  intact  in  money  in 
my  hands  on  account  of  which  I  have  charored  and  paid  interest 
rate  of  6  per  cent.-  -8  per  cent,  semi-annually  since  it  came  into 
my  hands." 

Now,  we  think  the  authorities  are  very  clear  that  a  trustee 
can  not  thus  operate  with  a  trust  fund.  We  have  no  disposition 
to  intimate  that  Mr.  Williams  ever  contemplated  an^i^hing  other 
than  to  regard  the  $7,333.88  of  these  bonds,  as  set  apart  as  the 
trust  property;  and  yet,  by  failing  to  distinctly  mark  or  distin- 
guish any  of  the  bonds  as  trust  property,  either  by  assignment 
or  transfer  of  title,  or  by  any  mark  or  method,  or  by  his  ac- 
counts, leaving  himself  in  a  position  where  he  might  with  equal 
consistency,  treat  the  Inrnds  as  his  own  personal  property,  or 
as  triLst  property,  we  think  that  under  the  authorities  Mr,  Will- 
iams placed  himself  in  a  position  where  these  cestuis  que  triisteni 
may  elect  to  regard  that  invest  nK»nt  as  having  been  made  or 
as  not  having  been  made.  Naturally  under  the  circumstances, 
if  considering  their  profit  only,  they  would  elect  to  regard  it  as 
not  having  been  made,  and  this  they  have  done.  Equity  will  not 
tolerate  a  system  of  dealint?  that  places  the  crsiui  que  trust  so 
much  at  the  mercy  of  the  trustee,  and  gives  the  trustee  such  an 
advantage  as  would  be  given  here  were  we  to  uphold  this  trans- 
action as  claimed  by  Mr.  Williams. 

We  conclude,  therefore,  that  the  prayer  of  the  plaintiff's  peti- 
tion and  the  cross-petition  of  the  defendants,  these  children  of 
Julia  H.  Jackson,  should  be,  and  it  is  granted. 

(\  L.  Kninan  and  (\  P,  d*  L.  W.  Wickham,  for  plaintiff. 

S.  M,  Young,  C.  L.  Kainan,  C,  P.  d'  L.  W.  Wickham  and 
-1.  V,  Andrews,  for  defendants. 


CIRCUIT  COURT  REPORTS-NEW  SERIES.       315 


1907.]  Cuyahoga  County. 


DISTRIBUTION  OF  FUND  FOR  WRONGFUL  DEATH  RECOVERED 

IN  ANOTHER  STATE. 

(Circuit  Court  of  Cuyahoga  County.] 
Katiierine  Miller  v.  Andrew  Miller  et  al. 

Decided,  March  4,  1907. 

Wrongful  Death — Funds  Recovered  for  Death  in  Another  State  on  Ac 
count  of — Distributable  Under  the  Law  of  Ohio — Construction  of 
Sections  6134.  6134o  and  61Zb— ''Supplementary''  Sections,  How 
Treated — Administrators — Widow  and  Next  of  Kin. 

When  damages  are  recovered  in  Ohio  for  the  death  of  a  husband,  resi- 
dent of  Ohio,  occurring  In  the  state  of  New  York,  caused  by  wrong- 
ful a6t  in  the  latter  state,  such  husband  dying  without  issue,  the 
damages  so  recovered  are  payable  to  his  widow,  notwithstanding 
the  general  rulel  that  such  damages  are  to  be  distributed  in  accord- 
ance with  the  statutes  of  the  state  in  which  the  wrongful  act  was 
done. 

Marvin,  J. ;  Winch,  J.,  and  Henry,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

The  facts  in  this  case  are  that  one  Anthony  Miller,  a  citizen 
and  resident  of  Cuyahojra  county,  Ohio,  was  killed  on  the  2d  day 
of  July,  1905,  in  Krie  county,  near  Buffalo,  X.  Y.,  by  the  wrong:- 
ful  act  of  the  Buffalo  &  Depew  Railway  Company;  he  died  in- 
testate, without  issue,  leaving?  the  plaintiff  in  error,  Katherine 
Miller,  his  widow,  and  his  father,  Andrew  IMiller,  a  man  of  prop- 
erty and  not  dependent  upon  said  Anthony  Miller  for  support. 
Katherine  Miller  was  appointed  administratrix  of  the  estate  of 
her  deceased  husband  by  the  Probate  Court  of  Cuyahoga  County. 

Without  bringint?  an  action  agrainst  the  railroad  company  for 
the  wrongful  death  of  her  husband,  she  compromised  the  claim 
growing  out  of  such  death  for  the  sum  of  four  thousand  dollars. 
This  was  done  with  the  approval  of,  and  was  confirmed  by  said 
probate  court.  Upon  motion  duly  made  in  that  court  for  an  or- 
der of  distribution  of  this  fund,  it  was  ordered  that  one-half 
of  the  amount  be  paid  to  the  said  Andrew^  Miller  and  one-half 
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to  the  said  Katherine  Miller.  From  this  order  an  appeal  was 
taken  to  the  court  of  common  pleas,  and  upon  hearing  the 
same  order  was  made  in  that  court,  and  to  said  last  named 
order  error  is  prosecuted  here. 

The  statutes  of  the  state  of  New  York  bearing  upon  the  case 
were  introduced  in  evidence,  and  are  contained  in  the  bill  of  ex- 
ceptions filed  in  this  court. 

The  action  of  the  court  in  making  the  order  complained  of  is 
claimed  to  be  justified,  because  it  is  said  the  order  is  in  con- 
formity with  the  distribution  which  would  be  required  to  be 
made  under  the  laws  of  the  state  of  New  York ;  that  an  action  for 
damages  caused  by  this  death  could  not  have  been  maintained 
in  the  state  of  New  York,  but  for  the  statutes  of  that  state  au- 
thorizing such  action,  and  that  it  follows  that  the  distribution 
must  be  made  in  accordance  with  those  statutes.- 

A  large  number  of  authorities  are  cited  in  support  of  the  prop- 
osition that  distribution  of  funds  obtained  in  an  action  to  recover 
'lamages  for  wrongful  death,  must  be  distributed  in  accordance 
with  the  statutes  of  the  state  in  which  the  wrongful  a<;t  was  done. 
Among  these  authorities  see  Dcnnick,  Adm'r,  v.  Railway  Com- 
pany, 103  U.  S.,  11 ;  McDonald  v.  McDonald,  Adm'r,  28  South- 
western, 471;  Weaver,  /Ir/wV,  v.  Railivay  Company,  28th  Dis- 
trict of  Columbia,  499. 

There  are  so  many  authorities  in  support  of  the  proposition 
that  it  can  not  be  d.'nipd  that  unless  by  reason  of  the  statutes  of 
Ohio,  the  rule  that  the  distribution  must  be  made  in  accordance 
with  the  statutes  of  the  state  in  which  the  death  is  caused,  is 
changed,  the  distribution  must  be  made  in  accordance  with  the 
statutes  of  such  state. 

It  is  said,  however,  that  even  if  this  be  the  rule,  still  the  dis- 
tribution would  be  made  as  provided  by  the  laws  of  Ohio  in  this 
particular  case,  because  it  is  provided  by  Section  1908  of  the 
statutes  of  New  York,  as  appears  by  the  bill  of  exceptions : 

**1903  Id.  [For  whose  benefit.]  The  damages  recovered  in  an 
action,  brought  as  prescribed  in  the  last  section,  are '  exclusively 
for  the  l)i^nefit  of  the  decedent's  husband  or  wife,  and  next  of  kin; 
and,  when  they  are  collected,  they  must  be  distributed  by  the 
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plaintiff,  as  if  they  were  iinbeqiieathed  assets  left  in  his  hands, 
after  payment  of  all  debts  and  expenses  of  administration.  But 
the  plaintiff  may  deduct  therefrom  the  expenses  of  the  action, 
and  his  commissions  upon  the  residue;  which  must  be  allowed 
by  the  surrogate,  upon  notice,  given  in  such  manner  and  to  such 
persons,  as  the  surrogate  deems  proper." 


It  is  urged  that,  as  it  does  not  appear  from  this  section,  that  th? 
distribution  is  to  be  as  of  *  *  unbequeathed  assets"  under  the 
statutes  of  New  York,  that  the  administrator  in  Ohio  having 
the  fund  in  his  hands,  and  being  required  by  the  statute  of  New 
York  to  distribute  the  same  as  *  *  unbequeathed  assets  left  in  his 
hands  after  payment  of  all  debts  and  expenses  of  distribution," 
this  may  fairly  be  interpreted  to  be  a  direction  to  such  Ohio 
administrator  to  distribute  the  fund  as  he  would  distribute  **un- 
bequeathed  assets"  under  the  laws  of  Ohio,  and  therefore  would 
distributee  this  entire  fund  to  the  widow,  there  being  no  •  issue, 
and,  in  support  of  this  contention,  the  case  of  Hartley  v.  flartlcij, 
81  Pacific  Reporter,  505,  is  cited. 

Whatever  may  be  said  as  to  whether  the  law  is  properly  stated 
in  this  case,  it  does  not  support  the  contention  of  the  plaintiff  in 
error,  because  it  is  further  provided  by  Section  1905  of  the 
statutes  of  New  York  that — 

**The  term  'next  of  kin,'  as  used  in  the  foregoing  sections 
(including  Section  1903),  has  the  meaning  specified  in  Section 
1870  of  this  act." 

And  Section  1870  provides  that : 

**The  term  'next  of  kin,*  as  used  in  this  title,  includes  all 
those  entitled  under  the  provisions  of  law  relating  to  the  distri- 
bution of  personal  property,  to  share  in  the  unbequoathed  as- 
sets of  a  decedent,  after  payment  of  debts  and  expenses,  other 
than  a  surviving  husband  or  wife." 

So  that,  when  these  Sections  1005  and  1870  are  road  in  expla- 
nation of  the  meaning  of  Section  1903,  it  is  clear  that  the  pro- 
vi.sion  contained  in  the  last-named  section  re(|uires  the  distribu- 
tion to  be  made  to  the  (in  this  case)  surviving  wife,  and  tha*je 
next  of  kin  who  are  defined  in  Sections  1905  and  1870. 
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It  follows  that  the  order  of  distribution  made  in  this  ease  was 
the  proper  order  to  be  made,  unless  our  own  statutes  distinctly 
provide  otherwise. 

Attention  is  called  to  Section  6134,  Revised  Statutes  of  Ohio, 
which  provides  for  a  riprht  of  action  aerainst  the  person,  natural 
or  artificial,  causing;  death  by  wrongrful  act.  in  Ohio.  Section 
G135.  Revised  Statutes  of  Ohio,  provides  who  shall  be  the  bene- 
ficiaries of  the  fund  derived  from  such  action. 

On  the  25th  of  March,  1851,  the  first  statute  in  Ohio  pro- 
viding for  an  action  airainst  oi^e  causing  death  by  wrono^ful  act, 
was  passed.  This  statute  is  found  in  Curwen's  Statutes,  Vol.  2, 
at  page  1673,  and  consists  of  two  si^ctions:  the  first  is,  so  far 
as  it  has  applicaticm  to  the  case  now  under  consideration,  sub- 
stantially the  present  Section  6134,  and  the  second,  substantially 
our  present  Section  6135.  These  provisions  were  carried  into  the 
revision  of  1880,  with  the  present  section  numbers. 

On  the  21st  of  May.  1894,  the  Lesrislature  enacted  Section 
6134a,  found  in  91  Ohio  Laws,  im^  408.  This  Section  6134a 
was  amended  and  plac(»d  in  its  i)resi^nt  form  on  the  6th  of  May, 
1902,  found  in  95th  Ohio  Laws,  patre  401.  The  enactment  of 
1894  reads: 

**An  act  to  supplement  Section  6134  of  the  Revised  Statutes 
of  Ohio,  Section  1.  He  it  enacted  by  the  General  Assembly  of 
the  State  of  Ohio,  that  Section  61 34*  of  the  Revised  Statutes  be 
supplemented  as  follows:  *  Section  6134fl.'  '' 
And  then  follows  the  supplementary  sectirm.  The  amendment  of 
Section  6134a.  is  entitled  an  act  to  amend  Section 
6134a  of  the  Revised  Statutes  of  Ohio,  and  reads:  *'Be 
it  e!iacted  by  the  (ieneral  As.sembly  of  the  State  of  Ohio.  Section 
1,  that  Section  6134a  of  the  Revisinl  Statutes  of  Ohio  be  amend- 
ed so  as  to  read  as  follows,"  and  then  follows  the  present  Sec- 
tion 6134a,  and  this  reads: 

**  Whenever  the  death  of  a  citizen  of  this  state  has  been  or  may 
be  caused  by  the  wronjrful  act.  nt'irleet  or  default  in  any  other 
state,  territory'  or  foreign  country,  for  which  a  risrht  tx)  maintain 
an  action  and  recover  damaires  in  res])eet  thereof  is  criven  by  a 
statute  of  such  other  stat(\  territory  or  forei<rn  country,  such 
riuht  of  action  may  be  enforced  in  this  state,  within  the  time 
I)n'scribiMl  for  the  comnieneiMnent  of  such  action  by  the  statute  of 
sueh  other  state,  territory  or  foreiirn  country." 


CIRCUIT  COURT  REPORTS— NEW  SERIES.        319 


1907. )  Cuyahoga  County. 


As  has  already  been  said,  Section  6135  provides  for  the  dis- 
tribution of  the  funds  obtained  by  such  action,  and  the  pro- 
vision is: 


<( 


Every  such  action  shall  be  for  the  exclusive  benefit  of  the 
wife  or  husband,  and  children/'  etc. 

Clearly,  then,  if  this  wrongful  death  had  been  caused  in  Ohio, 
under  the  facts  in  this  case,  the  widow  would  have  l>een  en- 
titled to  the  entire  amount  collected,  and  it  can  hardly  be  doubted 
that  if  Section  61.*Ma  had  been  a  part  of  the  original  aet  the 
distribution  would  have  been  to  the  widow  alone  in  this  case. 

It  is  urged,  however,  on  the  part  of  the  defendant  in  error  that 
Section  6134a  is  to  be  treated  as  an  independent  section,  and 
that  therefore  the  words  of  Section  6135,  *' Every  such  action 
shall  be  for  the  exclusive  benefit/'  etc.,  refer  only  to  such  action 
as  is  named  in  Section  6134.    We  do  not  so  understand  it. 

The  Legislature  in  terms  have  said,  in  enacting  Section  6134a, 
that  it  is  a  supplement  to  Section  6134.  The  word  ** supplement" 
is  defined  in  Webstt^r's  Dictionary  as  meaning:  *'To  fill  up  or 
supply  by  additions;  to  add  to.'*  And,  in  Anderson's  Law  Dic- 
tionary the  word  supplemental  is  defined  in  these  words:  '* Add- 
ed to  a  thing  to  complete  it;  supplying  a  defect  in  something 
that  precedes,"  etc.  So  that  by  the  enactment  of  Section  6134a 
the  Legislature  added  to  Section  6134  and  Section  6134a  became 
a  part  of  the  same  statute  as  Section  6134,  and  unle«ss  we  are 
to  assume  that  the  Legislature  meant  that  although  it  was  added 
to  Section  6134,  yet  that  Section  6135  should  not  apply  to  Sec- 
tion 6134a,  then  it  is  clear  that  our  own  statute  directs  the 
manner  of  distribution  of  this  fund.  We  think  it  will  not  do  to 
say  that  the  Legislature  overlooked  the  provisions  of  Section 
6135  when  it  enacted  Section  6134a.  The  last-named  section  has 
been  before  the  Legislature  twice,  as  already  pointed  out,  and 
it  can  hardly  be  doubted  that  it  int^^nded  to  leave  Section  6135 
to  apply  to  that  section  as  well  as  Section  6134. 

That  being  so,  we  have  the*  case  of  an  administrator  appointed 
in  this  state,  acting  under  the  authority  of  a  court  in  this  state, 
and  acting,  so  far  as  the  disposition  of  the  funds  in  his  hands 
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is  concerned,  under  the  control  of  a  court  of  this  state,  and 
we  have  a  statute  of  this  state  directing  the  manner  of  the  dis- 
tribution of  funds  obtained  as  these  funds  were ;  whether  obtained 
by  reason  of  wrongful  death  caused  in  some  other  jurisdiction, 
and  included  under  Section  6134:a,  or  caused  in  Ohio  and  comin^x 
under  the  provisions  of  Section  6134,  yet,  by  Section  6135  it  is 
provided  that  the  funds  arising  from  *' every  such  action  shall  h? 
for  the  exclusive  benefit,''  etc. 

Entertaining  these  views,  we  hold  that  the  judgment  of  the 
court  of  common  pleas  should  be  reversed,  and  under  the  con- 
ceded facts  in  this  case  the  order  should  have  been  that  this  en^ 
tire  fund  be  paid  to  the  plaintiff  in  error,  Katherine  Miller,  and 
it  is  so  ordered  here. 

Smith,  Taft  d;  Aricr,  for  plaintiffs  in  error. 

E.  P.  Strovg  and  Smith,  Taft  dr  Arfer^  for  defendants  in  error. 
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RENT  IS  A  CLAIM  FOR.  NECESSARIES. 

[Circuit  Court  of  Cuyahoga  County.] 

A.  G.  Smith  v.  Mattie  V.  Gbtz. 

Decided,  March   15,   1904. 

Attachment — Rent  for  Dwelling  a  Claim  for  Necessaries — Character  and 
Quantity  of  Articles  Supplied — Merchant  Put  on  Inquiry,  When — 
Section  5521. 

A  month's  rent  for  a  dwelling-house,  occupied  by  a  man  and  his  family, 
is  a  claim  for  necessaries,  and  as  such  ground  for  attachment,  as 
provided  in  Section  5521,  Revised  Statutes,  and  does  not  lose  its 
character  as  a  claim  for  necessaries  by  the  tenant's  moving  out 
during  the  month,  and  renting  and  occupying  another  house. 

Winch,  J.;  Hale,  J.,  and  Marvin,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

Plaintiff  in  error  was  tenant  of  defendant  in  error,  having 
contracted  for  one  month's  rent,  of  a  dwelling-house  for  the 
use  of  himself  and  family.  Having  paid  half  a  month's  rent  in 
advance,  he  moved  out  in  the  middle  of  the  month  and  rented 
another  house.  Suit  was  brought  for  the  balance  of  the  month's 
rent  and  an  order  of  attachment  issued  garnisheeing  ten  per  cent, 
of  the  tenant's  personal  earnings.  The  ground  upon  which  the 
attachment  was  issued  was  that  the  claim  was  for  necessaries. 
Motion  to  dissolve  the  attachment  was  made  and  overruled  and 
the  case  is  here  solely  for  review  of  the  action  of  the  court  below 
in  sustaining  the  attachment.  The  indebtedncvss  is  admitted, 
but  it  is  contended  that  under  the  circumstances  of  this  case 
the  claim  is  not  one  for  necessaries. 

Food,  clothing  and  shelter  are  the  prime  necessities  of  life, 
and  it  is  admitted  that,  ordinarily,  rent  due  for  the  use  of  a 
dwelling-house  for  a  debtor  and  his  family  is  a  claim  for  neces- 
saries, within  the  meaning  of  those  words  as  ased  in  Section 
5521,  Revised  Statutes,  which  specifies  the  grounds  upon  which 
an  attachment  niav  be  issued. 
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But  it  is  claimed  by  counsel  for  plaintiff  in  error  that  the 
debtor  having  rented  and  being  in  the  occupancy  of  another 
house,  the  use  of  the  first  house  can  not  be  considered  a  necessary 
for  him. 

Such  construction  can  not  be  put  upon  the  meaning  of  the 
word  ^'necessaries'*  as  used  in  this  statute.  When  the  landlord 
contracted  with  his  tenant  for  one  month's  rent  it  was  in  the 
light  of  this  law  and  both  parties  knew  that  thereupon  arose 
in  favor  of  the  landlord  a  claim  for  necessaries  with  the  benefit 
of  the  attachment  laws  for  the  collection  thereof.  The  tenant 
could  not  change  the  character  of  the  claim  by  his  own  conduct 
thereafter.  Indeed,  if  the  theory  advanced  by  his  counsel  is  cor- 
rect, the  rent  of  the  second  house,  not  of  the  first  house,  would 
not  be  a  necessary,  for  he  did  not  need  the  second  house  because 
he  already  had  the  use  of  the  first  house. 

But  the  theory  itself  is  wrong,  and  the  reasoning  inconclusive. 
To  have  the  benefit  of  the  attachment  law  the  claim  must  be  for 
something  classified  as  a  necessary  and  of  a  reasonable  quantity ; 
but  the  creditor  is  not  bound  to  inquire,  as  he  is  in  the  case  of  an 
infant,  whether  the  person  he  is  dealing  with  is  already  supplied. 
It  has  been  said  by  a  very  learned  judge  (Proitke  v.  Richards, 
8  Gray,  226),  that  a  very  similar  statute  in  Massachusetts,  deny- 
ing to  an  insolvent  a  discharge  from  debts  for  necessaries,  was 
analogous  to  the  law  giving  a  merchant  a  right  of  action  against 
a  minor  for  necessaries  furnished  him,  but  the  analogy  is  not 
complete  and  the  case  referred  to  was  not  decided  upon  that 
principle.  That  case  involved  the  rent  of  a  boarding  house  kept 
by  a  single  woman  without  a  family.  Surely  the  use  of  a  build- 
ing for  business  purpos(*s  can  not  be  considered  a  necessary. 

So  under  the  same  statute  it  was  held  in  the  case  of  Lincoln 
V.  Dunbar,  7  Allen,  264,  that  supplies  furnished  a  debtor  who 
kept  boarders,  who  consumed  them,  were  not  necessaries.  But 
the  merchant  knew  without  inquiry  that  he  was  furnishing  the 
debtor  in  excess  of  his  personal  necessities.  These  supplies  were 
furnished  to  be  used  in  business,  as  the  wholesale  grocer  sells  to 
the  retail  grocer,  who  in  turn  s(^lls  to  the  hotel  keeper.    Nobody 
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would  argue  that  an  attachment  would  lie  against  a  hotel-keeper 
in  favor  of  the  grocer  supplying  him. 

So  it  may  be  said  that  a  ten  year's  lease  of  a  dwelling-house, 
broken  by  the  tenant  near  the  beginning  of  the  term,  would  not 
give  ground  for  an  attachment  against  the  tenant  for  the  rent 
of  the  whole  terra.  True,  but  for  the  reason  that  a  car  load  of 
flour  is  not  a  necessary,  while  a  sack  of  flour  is. 

While  a  person  furnishing  supplies  to  an  infant  is  bound  to 
know  whether  he  is  already  supplied,  such  is  not  the  case  under 
our  attachment  laws  with  reference  to  neceasaries  furnished  an 
adult.    The  reason  for  this  diff^erence  is  apparent. 

**The  rule  of  law  is  that  no  one  may  deal  with  a  minor;  the 
exception  to  it  is,  that  a  stranger  may  supply  him  with  neces- 
saries proper  for  him,  in  default  of  supply  by  ane  one  else;  but 
the  stranger *s  interference  with  what  is  properly  a  guardian's 
business  must  r(*st  upon  an  actual  necessity  of  which  he  must 
judge  in  a  measure  at  his  peril.  When  he  assumes  the  business 
of  guardian  for  purpases  of  present  relief,  he  is  bound  to  execute 
it  as  a  prudent  guardian  would  and  consequently  to  make  him- 
self acquainted  with  the  ward's  necessities  and  circumstances." 
16  Am.  &  Eng.  Enc.  of  Law,  280;  Johnson  v.  Lines,  W.  &  S. 
(Pa.),  80;  40  Am.  Dec.,  542. 

But  under  our  attachment  laws  the  merchant  is  dealing  with 
a  person  sui  jurisy  and  if  the  articles  supplied  are  of  the  char- 
acter of  necessaries  and  the  quantity  supplied  reasonably  neces- 
sary for  a  man  and  his  family,  there  is  no  reason  why  the 
merchant  should  further  inquire  as  to  the  supply  his  customer 
already  has. 

The  motion  to  dissolve  the  attachment  was  properly  overruled. 

Judgment  affirmed. 

C.  D.  Friesbolin,  for  plaintiff  in  error. 

F,  A.  Becchcr,  for  defendant  in  error. 
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COLLECTION  AGENCY  CONDUCTED  BY  JUSTICE  OF  THE 

PEACE. 

[Circuit  Court  of  Hamilton  County.  1 

The  State  op  Ohio,  on  the  Relation  op  IIiram  M.  Rulison, 

Prosecuting  Attorney  of  Hamilton  County,  Ohio, 

V.  Charles  P.  IMackelpresh. 

Decided,  March  8,  19(r7. 

Justices  of  the  Peace — Section  568,  cw  Amended,  Unconstitutional — 
Original  Statute  in  Force — Annexation  of  Territory — Justice  Lo- 
cated in,  Serves  Out  Term — Number  of  Justices  can  only  he  In- 
creased, How. 

1.  Section  568,  Revised  Statutes,  as  amended  in  91  O.  L.,  78,  and  in 

92  O.  L.,  60,  by  reason  of  the  exception  in  favor  of  certain  coun- 
ties is  unconstitutional  and  void,  and  the  repealing  sections  are 
also  inoperative.  Section  568  as  originally  enacted  in  51  O.  L.,  405, 
is  still  in  force. 

2.  By  reason  of  annexation  and  by  force  of  the  last  part  of  Section 

568,  a  justice  of  the  peace  is  authorized  to  perform  the  duties  of  his 
office  in  the  township  to  which  the  territory  in  which  he  resides 
has  been  annexed,  but  only  until  the  end  of  the  term  of  three 
yars  for  which  he  was  elected. 

3.  In  such  a  case  no  new  office  of  justice  of  the  peace  is  created  for 

which  a  successor  should  be  elected  and  qualified;  it  is  only  by 
application  to  and  determination  by  the  probate  judge  of  the 
county,  in  accordance  with  the  provisions  in  the  first  part  of 
Section  568,  that  the  number  of  justices  of  the  peace  can  be  per- 
manently increased. 

GiFFEN,  J. ;  Swing,  J.,  and  Smith,  J.,  concur. 

The  defendant  on  April  6,  1903,  was  a  resident  of  the  village 
of  Winton  Place  in  Millcreek  township,  Hamilton  county,  Ohio, 
and  was  on  that  day  duly  elected  a  justice  of  the  pe^ce  in  said 
township  for  a  term  of  three  yeai-s,  beginning  April  16,  1903. 
Cincinnati  township  and  the  city  of  Cincinnati  were  at  that  time 
co-extensive,  and  the  village  of  Winton  Place  was  adjacent 
thereto. 

On  April  12,  3904,  that  part  of  Millcreek  township  embracing 
the  village  was  annexed  to  Cincinnati  township. 
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Prom  and  after  April  12,  1904,  the  defendant  exercised  the 
duties  of  justice  of  the  peace  in  Cincinnati  township  the  same 
as  if  he  had  been  elected  therefor.  This  action  was  commenced 
to  determine  by  what  right,  if  any,  the  defendant  holds  the 
oflfice  of  justice  of  the  peace  for  Cincinnati  township. 

Section  568,  Revised  Statutes,  is,  by  reason  of  the  exception 
in  favor  of  certain  counties,  unconstitutional  and  void. 

The  repealing  sections,  91  0.  L.,  78,  and  92  O.  L.,  60,  are  also 
inoperative,  whereby  the  original  act,  51  O.  L.,  405,  is  still  in 
force.    State,  ex  rel  Wilmot  et  al,  v.  Brickley  et  at,  60  0.  S.,  273. 

Although  defendant's  term  of  three  years  expired  April  16, 
1906,  he  claims  the  right  to  hold  over  until  his  successor  is 
elected  and  qualified,  by  virtue  of  Article  XVII,  Section  3,  of 
the  Constitution  as  amended  November  7th,  1905,  which  pro- 
vides as  follows: 

**  Every  elective  officer  holding  office  when  this  amendment  is 
adopted  shall  continue  to  hold  such  office  for  the  full  term 
for  which  he  was  elected  and  until  his  successor  shall  be  elected 
and  qualified  as  provided  by  law.'' 

The  demurrer  to  the  answer  presents  the  question  whether 
there  is  any  lawful  authority  to  elect  a  successor  to  the  defend- 
ant as  justice  of  the  peace  of  Cincinnati  township.  He  avers  in 
his  answer  **that  there  are  now  five  and  no  more  persons  in  said 
Cincinnati  township  performing  and  exercising  the  office  and 
duties  of  justice  of  the  peace,"  but  he  does  not  aver  that  this 
number  was  authorized  or  judicially  determined  under  Section 
568  or  any  other  section  of  the  Revised  Statutes,  except  by 
reason  of  the  annexation  of  territory,  and  by  force  of  Section 
568  one  additional  justice  is  created.  This  section,  however, 
only  provides  that  he  shall  execute  the  dutit^s  of  his  office  in 
the  township  to  which  the  same  is  attached  in  the  same  manner 
as  if  he  had  been  elected  for  such  township,  and  while  the  an- 
nexation of  territory  may  afford  a  sufficient  reascm  for  increasing 
the  number  of  justices  in  a  township,  the  question  must,  upon 
application  and  after  public  notice,  be  determined  by  the  probate 
judge  of  the  county. 
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His  continuance  in  oflRce  in  the  township  to  which  it  was 
attached  was  intended,  under  this  section,  only  to  complete  the 
term  of  three  years  for  which  he  was  elected  and  not  to  create 
an  office  for  which  a  successor  should  be  elected  and  qualified. 
The  demurrer  to  the  answer  will  therefore  be  sustained. 

RtUison,  Morris,  Saxvyer  &  Kose,  for  the  relator. 

Thos.  H,  Darby,  contra. 


WARRANTY  THAT  CHATTELS  AR£  OF  A  MERCHANTABLE 

CHARACTER. 

[Circuit  Court  of  Lucas  County.] 

Frank  J.  Manton  et  al  v.  John  II.  Perry. 

Decided,  October,  1906. 

Sales  of  Chattels — Implied  Warranty  of — Acceptance  of  and  Payment 
Made — Without  Opportunity  for  Inspection — Remedy  of  Purchaser 
— Rights  of  Vendor. 

Under  an  implied  warranty  of  fitness,  it  is  the  duty  of  the  buyer  of 
goods  to  notify  the  seller  of  any  defective  condition  immediately 
ui)on  discovery.  Hence,  where  the  buyer  of  a  car  load  of  cabbages 
accepts  the  same,  pays  the  price,  and  later,  on  discovering  the 
cabbages  to  be  frozen,  stops  payment  of  his  check  but  sells  a 
large  part  of  the  cabbages,  he  can  not  afterwards  set  up  an  im- 
plied warranty  that  the  cabbages  should  be  marketable,  as  a  basis 
for  an  action  for  the  return  of  the  purchase  price,  as  by  big  retain- 
ing and  selling  part  he  waived  his  rights  under  the  warranty. 

WiLDMAN,  J. ;  Parker,  J.,  and  IIaynes,  J.,  concur. 

Error  to  Lucas  Common  PleavS  Court. 

This  is  a  case  in  which  the  original  action  was  brought  before 
a  justice  of  the  peace,  by  the  prest^nt  plaintiffs  in  error,  for 
damages  resulting  from  w^hat  is  claimed  to  be  a  breach  of  an 
implied  warranty  that  certain  cabbages  purchased  by  Manton 
Brothers  from  Perry,  defendant  in  error,  were  merchantable. 

The  case  was  tried  l>efore  a  jury,  and  after  the  introduction 
of  the  plaintiffs'  tcwstimony,  was  arrested  from  the  jury  and  a 
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verdict  directed  to  be  given  for  the  defendant.  The  cabbages 
had  been  received  by  the  Manton  Brothers  and  paid  for  by 
them — as  tbey  claim — without  an  opportunity  to  make  an  in- 
spection of  them  when  received;  that  it  was  not  until' after  they 
had  made  payment  by  drawing  a  check  upon  a  bank,  that  they* 
were  suffered  to  take  the  cabbages  from  the  car  and  inspect 
them;  and  it  was  then  that  they  discovered  that  they  were 
frozen  and  brought  suit  for  a  return  of  the  purchase  price. 

In  the  case  of  The  Bondman  Lumber  Company  v.  Anderson, 
70  0.  S.,  16,  the  syllabus  is  as  follows: 

**By  an  executory  contract  for  the  sale  and  delivery  of  chat- 
tels of  a  described  jrrade  or  quality,  the  seller  becomes  bound  to 
deliver  goods  of  the  character  de^scribed,  but  in  the  absence  of 
express  terms  of  warranty  no  obligation  is  imposed  upon  him 
which  survives  the  acceptance  by  the  purchaser  of  an  article 
delivered  by  the  seller  in  good  faith  as  in  the  performance  of 
the  contract,  if  the  acceptance  is  with  full  knowledge  of  all 
the  conditions  affecting  the  character  and  quality  of  the  article. ' ' 

The  issues  and  the  evidence  in  support  thereof  all  cluster 
about  the  main  question  as  to  whether  the  plaintiffs,  in  the  re- 
ceiving of  the  cabbages  and  in  their  subsecpient  holding 
and  treatment  of  them,  waived  any  claim  which  they  might  have 
for  damages  by  reason  of  their  impaired  value  in  their  frozen 
condition.  The  court  below  in  arresting  the  ease  from  the  jurj'' 
relied  upon  the  ease  which  I  have  just  cited,  Bowman  Lumber 
Company  v.  Anderson,  supra;  and  we  think  the  court  was  justi- 
fied in  so  doing. 

The  Manton  Brothers  received  these  cabbages,  and  perhaps  at 
the  time  when  they  took  them  out  of  the  car,  had  no  opportunity 
for  such  inspection  as  to  enable  them  to  guard  thtMust^lves  against 
any  mistake.  It  may  be  that  they  were  not  then  compelled  to 
determine  whether  they  would  or  would  not  waive  any  claims 
by  reason  of  the  defective  condition  of  the  cabbages.  But  it 
appears  that  after  they  discovered  the  defective  condition  of 
the  cabbages,  they  stoj)ped  payment  upon  their  cheek  and  sub- 
sequently made  sale  of  a  large  part  of  the  cabbages,  without 
stopping  to  claim   as  upon   an  express   warranty  against  the 
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seller  for  the  difference  between  the  agreed  price  and  the  actual 
value  of  the  cabbages  when  received,  treating  that  as  the  measure 
of  their  damage. 

This  we  think  they  could  not  do.  We  think  that  before  their 
disposition  of  the  cabbages  or  any  part  of  them,  they  should 
have  notified  the  seller  of  their  claim  that  the  cabbages  were 
defective.  They  had  then  made  full  inspection,  and  if  they  re- 
tained the  possession  of  the  property  and  sold  and  made  disposi- 
tion of  it,  they  waived  any  claim  which  they  might  have  had  for 
damages  by  reason  of  the  frozen  condition  of  the  cabbages.  It 
was  their  duty  at  that  time  to  notify  the  seller  of  the  condition 
of  the  cabbages,  so  that  he  might  reclaim  them  and  restore  the 
purchase  price  and  himself  sell  them  in  his  own  market,  if  he 
saw  fit,  and  for  such  price  as  he  might  obtain  therefor.  We  think 
that  the  reasoning  of  the  trial  judge  which  has  been  handed  up 
to  us  in  his  reported  opinion  is  sound,  and  that  the  judgment 
which  he  rendered  thereon  after  instructing  the  jury  to  return 
a  verdict  for  the  defendant  should  be  affirmed,  and  it  is  so 
ordered. 

John  P.  Manlon,  for  plaintiffs  in  error. 

Harry  W.  Lloyd  and  Geoi^ge  F,  Wells,  for  defendant  in  error. 


CONSTRUCTION  OF  Wn.L. 

r Circuit  Court  of  Monroe  County.] 

Prank  IIaren  and  John  Haren  v.  Katharine  Block  et  al. 

Decided,  November  Term,  1906. 

Wills — Construction  of,  with  Reference  to  Power  of  Sale — To  Maintain 
Widow  and  Children — Presumption — As  to  a  Necessity  Arising  for 
the  Sale — Burden  of  Proof — Charge  of  Court. 

Under  the  provisions  of  a  will  whicb  contained  the  following  clause: 
"I  give,  devise  and  bequeath  to  my  widow,  Katharine  Block,  in 
case  she  survives  me,  all  my  property,  both  real  and  personal,  dur- 
ing her  natural  life,  and  in  the  event  that  it  should  become  neces- 
sary for  the  maintenance  of  my  said  wife,  and  of  my  children, 
whom  she  is  directed  to  provide  for,  my  said  wife  is  hereby  author- 
ized to  sell  any  or  all  of  my  said  property — either  real  or  personal. 
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or  both,  giving  a  good,  clear  and  indefeasible  title  thereto  for  said 
purpose";  the  widow  selling  the  real  estate  specifying  in  the  deed 
that  it  was  necessary  to  sell  the  same  for  the  maintenance  of  her- 
self and  children — 
Held:  That  in  an  action  in  which  the  sale  was  attacked  for  want  of 
authority  upon  the  part  of  the  widow,  that  the  burden  was  upon 
the  attacking  parties  to  show  it  was  not  necessary  to  sell  the  prop- 
eity  for  such  maintenance. 

Cook,  J.;  BrRROWs,  J.,  and  Laurie,  J.,  concur. 

Appeal  from  Monroe  Common   Pleas. 

John  Block,  at  the  time  of  his  death,  was  the  owner  of  forty- 
three  acres  of  land.  It  was  unproductive  and  of  little  value  for 
farming  purposes.  The  buildings  were  in  bad  condition  and  the 
property  altogether  was  not  worth  over  six  hundred  dollars,  with 
a  rental  value  of  not  more  than  seventy-five  dollars  a  year.  There 
was  a  mortgage  upon  the  property  of  about  five  hundred  dollars, 
past  due. 

On  the  21st  day  of  August,  1902,  John  Block  died  testate, 
leaving  a  widow  and  eight  children,  two  of  whom  were  minors 
His  will  provided  as  follows: 

''Item  first.  I  direct  that  all  my  just  debts  and  funeral 
expenses  be  paid. 

**Item  second.  I  give,  devise  and  be<iueath  to*  my  beloved 
wife,  Katharine  Block,  in  case  she  survive  me,  all  my  property 
both  real  and  personal,  during  her  natural  life  time,  and  in  th^ 
event  that  it  shoxild  become  necessarv  for  the  maintenance  of 
my  said  wife,  and  of  my  children,  whom  she  is  hereby  directed 
to  provide  for,  my  said  wife  is  hereby  authorized  to  sell  any 
or  all  of  my  said  property,  either  real  or  personal,  or  both, 
giving  a  good,  clear  and  indefeasible  title  thereto  for  said 
purpose. 

''Item  third.  I  give,  devise  and  bequeath  after  the  death 
of  my  said  wife,  to  all  my  children,  share  and  share  alike,  all 
of  my  property  which  may  be  left  after  the  death  of  my  said 
wife. 

"Item  fourth.  I  hereby  appoint  my  said  wife  the  executrix 
of  this  my  last  will,  and  direct  that  no  bond  be  required  of  her 
as  such  executrix ;  and  I  hereby  authorize  her  as  such  executrix 
to  sell  and  convey  all  or  any  part  of  my  real  and  personal 
property,  for  the  purpose  in  item  second  in  this  will  set  forth, 
on  such  terms  and  for  such  price  as  to  her  may  seem  best, 
without  the  intervention  of  any  court  whatever." 
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Soon  after  the  death  of  John  Block,  oil  was  discovered  in 
the  neighborhood  of  the  farm,  and  the  widow  and  the  six  chil- 
dren, who  had  attained  their  majority,  leased  the  farm  to 
the  Imperial  Oil  &  Gas  Company  for  oil  purposes.  Sub- 
sequently a  guardian  was  appointed  for  the  minor  heirs  and 
by  order  of  the  probate  court  the  guardian  made  a  lease  to 
the  same  company  of  the  interest  of  the  minors.  The  royalty 
reserved  was  one-eighth  of  the  oil,  and  the  lease  of  the  widow 
and  six  children  provided  that  the  royalty  should  be  paid  to 
her,  Katharine  Block,  during  her  life,  but  the  lease  of  the 
guardian  had  no  such  provision. 

After  the  execution  of  these  leases  the  widow,  Katharine 
Block,  by  contract  in  writing  duly  executed  and  recorded, 
sold  and  conveyed  to  the  plaintiffs,  Frank  Haren  and  John 
Ilaren,  for  the  sum  of  six  hundred  dollars,  which  was  paid 
to  her,  one-half  of  the  one-eighth  royalty  upon  the  premises 
situated  east  of  the  road  leading  from  Woodsfield  to  Miltons- 
burg,  containing  about  .twenty  acres,  stipulating  in  the  con- 
tract that  the  sale  was  made  under  the  power  contained  in 
the  will  of  her  husband,  John  Block,  deceased,  the  .sale  having 
become  necessary  for  the  purpose  of  maintaining  her  and  the 
children  of .  decedent.  At  the  time  this  contract  was  made 
no  oil  had  been  discovered  on  the  forty-three  acre  tract,  but 
about  six  weeks  previously  oil  had  been  discovered  on  the 
adjoining  farm,  and  soon  after  the  making  of  the  contract, 
the  lessee.  Imperial  Oil  &  Gas  Company,  brought  in  upon  the 
part  of  the  forty-three  acres  lying  east  of  the  road  a  large 
producing  well.  Thereupon  the  widow,  Katherine  Block,  re- 
fused to  sign  a  division  order  for  the  royalty  coming  to  the 
Harens,  and  she  and  the  children  and  guardian  wholly  repu- 
diated her  contract,  on  the  ground  that  she  had  no  legal  author- 
ity to  make  the  same.  This  action  is  brought  to  compel  her 
to  sign  the  necessary  division  order  and  to  quiet  the  title  of 
plaintiffs  in  the  royalty  purchased  by  them. 

The  question,  therefore,  is:  Had  the  widow,  Katharine 
Block,  authority  to  make  the  deed  of  sale  to  plaintiffs.  No 
claim  of  fraud  or  imposition  upon  the  widow  is  made. 
It  is  admitted  that  the  consideration  paid  was  a  fair  one  and 
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that  the  widow  acted  in  good  faith  in  making  the  sale.  De- 
fendants claim  that  the  burden  is  upon  the  plaintiffs  to  show 
the  existence  of  such  necessity'.  While  upon  the  part  of  the 
plaintiffs  it  is  claimed  that  the  widow,  the  donee  of  the  power, 
having  sold  the  property,  and  having  set  forth  in  the  deed, 
that  the  necessity  had  arisen,  is  conclusive  proof  of  such 
necessity  and  can  not  be  questioned  by  either  the  widow  or 
the  parties  entitled  to  the  fee  after  the  death  of  the  widow. 
Many  authorities  have  been  cited  by  counsel  tending  to  sus- 
tain each  of  these  contentions,  but  in  our  judgment  neither 
claim  is  correct. 

There  are  three  distinct  descriptions  of  powers  of  the  char- 
acter contained  in  this  will: 

First.  The  power  to  sell  where  the  judgment  and  discretion 
as  to  the  necessity,  is  vested  in  the  donee  of  the  power.  In 
such  case  where  the  power  is  exercised  it  is  conclusive  and 
can  not  be  attacked. 

Second.  Where  the  execution  of  the  power  depends  upon 
a  certain  event,  as  death,  birth,  marriage,  a  certain  date,  etc. 
In  such  case,  when  the  event  has  taken  place,  the  donee  of  the 
power  has. the  absolute  right  to  sell. 

Third.  Where  the  power  to  sell,  as  in  this  case,  depends 
upon  the  happening  of  an  uncc^rtain  event,  which  may  or  may 
not  exist  at  the  time  of  the  sale,  depending  upon  circumstances; 
then  even  where  there  is  no  fraud,  it  must  be  shown  when  th,e 
sale  is  attacked  that  the  event  has  happened  justifying  the 
sale. 

It  is  said  that  this  would  be  impracticable  and  unjust  to 
the  purchaser  and  furnish  to  the  parties  attacking  the  sale 
an  unconscionable  advantas:c;  that  the  purchaser  has  a  right 
to  rely  upon  the  determination  of  the  donee  of  the  power  as 
to  whether  or  not  the  conditions  exist  necessitating  the  sale. 
That  to  hold  otherwise  would  create  doubt  and  be  in  the 
interest  of  parties  desiring  to  perpetrate  fraud. 

Such  is  the  reasoning  in  the  ease  of  Doran  et  \ix.  v.  Piper 
et  (U,  164  Pa.  St.,  430,  in  which  it  is  said : 

**If  under  the  law  the  purchaser  would  be  required  to  in- 
vestigate whether  the  necessity  existed,  he  might  conclude  that 
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it  did  exist,  she  might  conclude  that  it  existed,  and  yet  if  the 
law  be  as  contended  for  by  plaintiff,  his  title  would  depend 
uppn  as  many  juries  as  there  w^ere  surviving  children.'* 

We  can  not  conceive  how  the  reason  of  the  trial  judge 
who  tried  that  case,  and  which  was  approved  by  the  Supreme 
Court,  is  at  all  conclusive  or  even  convincing.  This  condition 
arises  in  all  cases  where  the  facts  are  in  doubt  and  there 
are  severable  interests. 

How  must  it  be  shown  that  the  uncertain  event  has  hap- 
pened that  justifies  the  sale? 

We  think,  aa  under  the  provisions  of  this  will,  that  the 
fact  of  the  widow  selling  the  property,  and  especially  when 
she  states  in  the  deed  that  the  event  has  happened  which  jus- 
tifies the  sale,  that  raises  a  presumption  that  she  was  author- 
ized to  make  the  sale  and  that  the  burden  rests  upon  the 
parties  attacking  the  sale  to  show  that  the  event  has  not  hap- 
pened. 

In  the  case  of  Dor  an  of  nx.  v.  Piper  rt  al,  supra,  which  was 
an  action  in  ejectment,  the  court  under  objection  and  excep- 
tion, admitted  in  evidence  the  deed  under  which  defendants 
claimed,  and  p.laintiffs  rested.  The  court  charged  in  effect 
that  there  was  no  burden  on  defendant  to  show  that  the  land 
was  Improperly  sold,  and  there  being  no  evidence  offered  on 
the  subject,  gave  binding  instructions  in  favor  of  the  defend- 
ants. 

This,  we  think,  is  correct,  and  is  in  harmony  with  our  hold- 
ing. To  the  same  effect  is  Swarfko-ut  et  al  v.  Bainsr,  143  N.  Y., 
499. 

In  that  case  the  provision  of  the  will  was:  **To  have  and 
to  hold  for  her  comfort  if  she  need  the  same  during  natural 
life."  Held:  That  the  burden  of  showing  that  the  sale  (a 
mortgage  in  this  case)  was  not  necessary  for  the  widow's  com- 
fort and  support,  was  upon  the  assailing  party. 

The  authorities  bearing  upon  both  sides  of  the  question 
have  been  fully  collected  by  counsel  in  their  exhaustive  briefs. 
We  shall  not  refer  to  them  in  detail  or  attempt  to  analyze 
or  reconcile  the  different  holdings,  but  simply  cite  them: 
Page  (m    Wilh,  Section   696;   Gn'ffi)}  v.   Griffin,  141   111.,  373; 
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Doran  v.  Piper  164  Pa.  St.,  430:  Bishop  v.  Remplc,  11  0.  S., 
230;  Dean  v.  Lowensfein,  6  C.  C.  R.,  587;  Leonard  v.  Missionary 
Society,  35  Ilun.,  290;  Scheide  v.  Crecvlins,  94  Mo.,  322;  Lar- 
son V.  Johnson,  78  Wis..  300;  Stephens  v.  TV/w5ft^>p,  1  Pick., 
318;  Henderson  v.  Blackburn,  104  III.,  227;  /SVors  v.  Livennon, 
17  Iowa.  297;  Craivson  v.  ('rain,  97  Mass.,  459;  Swarthout  et 
at  V.  Rainer,  143  N.  Y.,  499 ;  Matthews  v.  Capshaw,  109  Tcnn,  — ; 
97  Amer.  St.  R.,  854. 

The  evidence  in  this  ease  not  only  does  not  show  that  at 
the  time  of  the  sale  it  was  not  ne(*essarv  to  make  the  sale  for 
the  purpose  of  earryins:  out  the  provisions  of  the  will  for 
the  maintenance  of  the  widow  and  children,  but  it  conclusively 
shows  the  contrarv. 

Finding  and  decree  in  favor  of  plaintiffs  as  prayed  for  in 
their   petition. 

Mallory,  Jeffers  rf*  Sears,  for  ])laintiffs. 

Driggs,  Ileinlein  d;  Armstrong  and  W,  E.  Moore,  for  de- 
fendants. 


EVIDENCE  SUPPORTINC  THE  CHARGE  OP  KEEPING  A 

VICIOUS  DOG. 

[Circuit  Court  of  Hamilton  County.] 

SeeomuelIjEr  v.  Pahner. 

Decided,  March  8,  1907. 

'Negligence — Child  Frightened  hy  a  Dog — Alleged  to  he  Vicious — Child 
Falls  and  i«,  Injured — Liability  of  Owner  of  the  Dog — Weight  of 
Evidence — Nuisance. ' 

1.  While  a  barking  dog  may  be  a  nuisance,  It  is  not  negligence  to  keep 

such  a  dog. 

2.  Where   there   is   no   testimony   in  support   of  ^allegations   that   the 

defendant  harbored  a  large  St.  Bernard  dog,  which  he  permitted 
to  run  without  restraint  and  without  a  muzzle,  or  the  taking  of 
any  means  to  protect  the  public  from  injury  which  might  result 
from  the  vicious  disposition  of  said  dog,  a  verdict  awarding  dam- 
ages on  account  of  injuries  to  a  child,  who  ran  in  fright  from  the 
dog  and  fell  from  a  second  story  porch,  must  be  set  aside  where 
it  appears  that  the  dog  was  on  the  premises  of  the  defendant 
owner,  and  did  not  bite  the  child,  or  touch  him,  or  do  anything 
except  bark. 
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Swing,  J.;  Gipfen,  J.,  and  Smith,  J.,  concur.  . 

This  was  an  action  in  the  common  pleas  court  for  damages  by 
Alienist  Pahner,  Jr.,  by  his  next  friend,  Aupnist  Pahner,  Sr., 
ajrainst  Lndwi<<  Seegmueller.  It  is  alleged  in  th3  petition  that 
Seegmueller  was  the  owner  of  a  large  St.  Bernard  dog;  that  he 
negligently  harbored  said  dog  on  his  premises  and  permitted  it 
to  run  at  large  without  restraint  and  without  a  muzzle,  and 
without  taking  any  means  to  protect  the  public  from  injury 
which  might  result  from  the  vicious  dispasition  of  said  dog;  and 
that  said  dog  w^as  known  by  him  to  be  of  a  bad  temper  and  of 
unruly,  vicious  and  dangerous  habits. 

That  on  May  27,  1904,  he,  Pahner,  Jr.,  was  playing  on  the 
porch  on  the  second  story  of  defendant's  premises,  when  said 
dog  came  from  the  yard  of  said  premises  and  ran  at  this  plaint- 
iflp  and  his  companions,  growiing  and  barking  in  a  menacing  and 
t(»rrifying  manner,  and  that  he  became  very  much  frightened, 
and  in  endeavoring  to  reach  the  rcK)f  of  a  shcMl  ni»arby  climbed 
over  the  railing  of  the  porch  in  order  to  escape  from  the  dog 
which  was  already  upon  him,  but  that  in  his  confusion  and  fear, 
owing  to  the  near  prt^ence  and  vicious  aspect  of  the  dog,  he 
slipped  and  fell  to  the  ground,  a  distance  of  some  twelve  or 
fifteen  feet,  and  was  seriously  injured.  He  claimed  damages  in 
the  sum  of  $5,000.  The  jury  awarded  $1,000  damages  and  judg- 
ment w^as  entered  for  the  amount  of  its  verdict.  Numerous 
errors  are  assigned  for  a  reversal  of  the  judgment. 

On  the  trial  two  witnesses  were  called  by  plaintiff,  who  testi- 
fied to  what  occurred  at  the  time  of  the  injury;  although  four 
boys  were  playing  together  at  the  time,  two  of  the  boys  were  not 
produced  as  witnesses.  The  two  who  did  testify  w^ere  the  plaint- 
iff, who  at  the  time  of  the  accident  was  nine  years  old,  and  at 
the  time  of  the  tnial  was  eleven,  and  his  brother,  who  was  two 
years  younger. 

The  plaintiff's  testimony  was  to  the  effect  that  he  and  the 
other  boys  opened  the  d(K)r  on  the  defendant's  premises,  and 
went  in  the  yard  to  uret  a  drink  of  water:  that  shortly  after  the 
dog  of  the  defendant  eanu*  in  another  door  from  the  street 
nearby:  that  he  ran  up  the  stairs  and  the  dog  ran  after  him 
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and  barked;  that  he  tried  to  climb  over  the  fence  (railing  on 
porch)  when  the  dog  jumped  on  him  and  bit  him  on  the  arm. 
He  was  trying  to  get  in  the  water-closet,  a  building  near  the 
porch  and  loAver,  and  on  which  the  evidence  shows  these  boys 
had  been  jumping  from  the  porch.  The  evidence  clearly  shows 
by  all  the  witnesses  that  the  boy  fell  off  the  porch,  and  had  his 
arm  broken  and  skull  fractured  by  the  fall. 

Arthur,  his  younger  brother,  testified  that  they  went  in  the 
defendant's  yard  to  get  a  drink,  and  that  the  dog  came  in  and 
they  all  ran  up  the  step^  to  get  out  of  the  dog's  reach  so  he  would 
not  bite  them.  He  and  another  were  first  apd  the  plaintiff  was 
last;  that  the  plaintiff  wa.s  going  to  jump  on  the  roof  (of  the 
water  closet)  and  was  holding  onto  the  rail,  and  the  dog  came 
up  and  bit  him  on  the  arm,  and  he  fell  down.  On  cross-exami- 
nation Arthur  said  that  they  played  '* catchers''  there;  that  they 
would  run  up  the  steps  onto  the  porch  and  jump  from  the 
porch  onto  the  roof  of  the  water-closet,  onto  the  ground.  lie 
said  the  dog  at  the  time  was  on  the  third  floor  of  Seegmueller's 
house  at  the  end  of  the  hall,  and  that  at  the  time  Gustie  (plaint- 
iff) got  hurt  and  that  Freddie  Wunderlicht  (who  was  one  of  the 
boys  playing  there)  was  to  **tag  Gustie,"  when  he  fell  and  got 
hurt.  If  what  Authur  testified  to  on  cross-examination  is  true 
it  must  be  admitted  plaintiff  had  no  case;  but  it  was  said  in 
argument  by  plaintiff's  counsel  that  Arthur  would  have  said 
anything  that  defendant 's  counsel  might  have  asked  him  to  say ; 
it  can  not  be  said  that  this  is  correct  from  a  perusal  of  the 
record ;  of  course,  it  is  in  contradiction  to  what  he  said  in  chief, 
but  what  he  said  in  cross-examination  does  not  seem  unreasonable, 
and  if  he  was  so  easily  led  to  say  that  which  was  untrue,  little, 
if  any,  credence  can  be  attached  to  his  evidence  in  chief.  If 
Arthur's  evidence  is  disregarded  the  only  evidence  left  is  that 
of  the  plaintiff.  He  said  the  dog  bit  him,  but  this  is  not  alleged 
in  the  petition,  and  the  dog  **ran  at  him  barking  and  in  a  menac- 
ing and  terrifying  manner";  and  the  evidence  clearly  shows  that 
the  dog  did  not  bite  him.  Dr.  Meyers,  who  was  called  to  see  the 
boy  at  the  time  of  the  accident,  said  he  found  no  marks  (m  him  of 
having  been  bitten  by  a  dog.     It  is  evident  that  if  plaintiff'  told 
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the  truth  that  when  the  dog  came  in  the  yard  where  the  boys 
were,  that  the  dop:  had  no  intention  at  that  time  to  bite  or 
assault  the  boys,  for  he  could  have  turned  on  them  in  a  moment; 
they  could  never  have  j?one  up  the  staii-s  and  all  of  them  climb 
over  the  porch  railing  and  jump  ofT,  except  the  p.laintiif,  before 
the  dog  could  reach  them ;  he  could  travel  twice  as  fast  as  xhey 
could.  All  dogs  bark,  and  it  is  not  negligence  for  a  person  to 
keep  a  dog  that  barks,  and  we  know  of  no  cases  where  one  has 
recovered  for  injury  caused  by  a  dog  barking.  It  might  be  a 
nuisance  to  keep  a  barking  dog,  but  hardly  a  ground  for  an 
injury  for  keeping  a  vicious  dog. 

As  against  the  plaintiff's  evidence  the  defendant  introduced 
four  witnesses  who  testified  that  they  saw  the  accident;  two  of 
them,  Flora  Schnell  and  Hilda  Brossard,  testified  that  they  saw 
the  boy  fall,  saw  him  hanging  on  the  porch  and  that  he  fell  right 
at  their  feet.  They  said  the  dog  was  not  there;  was  not  biting 
the  boy.  They  heard  the  dog  bark,  but  it  sounded  as  though  he 
was  some  distance  away.  Clara  Strible  testified  to  the  same 
effect.  Ben  Radefield  also  testified  that  he  saw  the  boy  fall  and 
the  dog  was  not  there.  These  witnesses  seem  to  be  disinterested. 
There  is  no  conflict  in  their  testimony,  and  it  seems  reasonable 
when  taken  in  connection  with  the  admitted  facts.  And  still 
further,  it  seems  unreasonable  that  these  boys  should  run  upstairs 
and  jump  off  a  porch  twelve  feet  high  in  order  to  get  away  from 
a  dog  which  was  approaching  them  when  it  was  much  easier  for 
them  to  go  out  of  the  door  through  which  they  had  just  en- 
tered; and  while  children  of  their  age  should  not  be  held  to 
exercise  the  judgment  of  persons  of  mature  age,  yet  in  this  case 
even  a  child  it  would  seem  could  hardly  act  in  this  way. 

The  judgment  we  think  is  manifestly  against  the  evidence. 

Ronur  d'  Rinno'  and  Eikjou  Iff  im,  for  plaintiff  in  error. 

MouUnivr,  Bcttman  t(-  Hunt,  contra. 
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DELINQUENCIES  OF  MEMBERS  OF  MUTUAL  BENEFIT 

ASSOCIATIONS. 

r Circuit  Court  of  Cuyahoga  County.] 

W.  H.  Schwartz,  Administrator,  et  al  v.  The  St.  Elizabeth 
Roman  and  Greek  Catholic  Union  et  al. 

Decided,  March  4,  1907. 

Mutual  Benefit  Societies — Death  Benefits — Delinquency  of  Deceased 
Member — Custom  of  Society — Evidence— Charge  of  Court — Action 
of  Husband  for  Wife  with  Reference  to  Membership. 

1.  Membership  In  a  mutual  benefit  society  can  not  be  forfeited,  against 

the  will  of  the  member  by  delinquency,  ipso  facto;  but  he  must  first 
be  given  an  opportunity  to  justify  himself,  and  this  must  be  fol- 
lowed by  some  action  by  the  society  looking  to  a  severance  of 
relations  between  the  society  and  the  member. 

2.  A  charge  of  court,  which  assumes  that  because  a  husband  acted  for 

his  wife  in  applying  for  membership  for  both  himself  and  his 
wife  in  a  mutual  benefit  society,  any  false  representations  which 
he  may  have  made  with  reference  to  his  own  age,  etc.,  affected 
equally  the  membership  of  his  wife.  Is  erroneous. 

Marvin,  J.;  Winch,  J.,  and  Henry,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

The  parties  here  are  as  they  were  in  the  court  below.  The 
administrator  of  the  estate  of  Maria  Kohanczo,  deceased,  her 
husband  and  children,  are  the  plaintiffs,  and  the  defendants  are 
the  St.  Elizabeth  Roman  and  Greek  Catholic  Union,  and  the 
several  officers  of  said  union.  The  union  is  an  unincorporated 
beneficial  association,  organized  in  August,  1903,  with  the  fol- 
lowing constitution  and  by-laws: 


( i 


The  Constitution  and  By-Laws  op  the  St.  Elizabeth  Roman 

and  Greek  Catholic  Union. 

**  Chapter  I. 

''Same,  Seat  and  Alms  of  the  Union. 

'*  Paragraph  1.  The  name  of  the  union,  which  can  not  be 
changed  while  the  union  is  in  existence,  will  be  in  existence  is 
St.  Elizabeth  Roman  and  (Jreek  Catholic  Union. 
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Paragraph  2.  The  seat  of  the  union  is  Cleveland,  Ohio. 
The  seal  of  the  Cleveland  Union  contains  the  following  inscrip- 
tion: *St.  Elizabeth's  Roman  and  Greek  Catholic  Union.' 

'*  Paragraph  3.  The  aim  of  this  union  is  the  Roman  and 
Greek  Catholics  who  emigrate  to  America  from  Hungary  or  who 
were  bom  in  this  country  from  Hungarian  parents,  who  keep 
these  rites  or  who  direct  the  rites  according  to  the  rules  and 
regulations  of  the  Catholic  faith,  to  promote  their  attachment  to 
the  native  branch,  and  to  aid  after  the  decease  of  its  members, 
their  widows  and  orphans,  with  a  sum  of  money  as  specified  in 
these  by-laws. 

**  Chapter  II. 
^*  Rights  and  Duties  of  Members. 

'*  Paragraph  4.  Any  native  Roman  or  Greek  Catholic  Hun- 
garian man  or  woman  will  be  admitted  as  a  member  of  this 
union  who  has  reached  his  or  her  age  of  16  years  and  is  not 
older  than  50  years  old. 

**Such  persons  who  have  been  punished  before  or  who  are 
fugitives  from  justice  can  not  be  elected  as  members  of  the 
union. 

**If  a  member  got  into  the  union  by  false  allegations  or  false 
data,  and  it  is  found  out  that,  for  instance,  he  is  a  fugitive  of 
justice,  he  will  be  expelled  from  the  union. 

*' Paragraph  5.  Local  people  or  people  living  in  this  city, 
can  report  their  intention  of  joining  the  union  by  a  regular 
member.  Only  branches  consisting  of  at  least  25  members  will 
be  accepted  as  out-of-town  members  by  the  union. 

**The  trustees  of  the  out-of-town  branches  are  the  heads  of 
su(;h  branches. 

**The  union  reserves  its  rights  always  to  supervise  such 
trustees  and  officers  of  the  union,  and  these  trustees  are  respon- 
sible for  their  branches. 

**  Should  there  be  any  complaint  against  a  prospective  member 
or  a  branch  this  has  to  be  taken  before  the  meeting  and  the 
meeting  will  decide  about  this  complaint. 

** Paragraph  6  (second  section)  : 

**If  the  prosp(»etive  member  of  branch  fully  answers  the 
prescriptions  of  Paragraph  4,  they  may  be  admitted  into  the 
union. 

*' Paragraph  7.  Every  member  after  receiving  two  votes  shall 
be  a  member  and  has  the  right  to  vote  immediately  after  being 
admitted,  but  can  only  be  elected  officer  after  a  membership  of 
six  months. 
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*' Paragraph  8.  The  initiation  fee  shall  be:  Prom  16  to  25 
years,  $1.30;  from  25  to  85  years,  $1.40;  from  35  to  45  years, 
$1.50;  from  45  to  50  years   (not  yet  reached). 

*' Paragraph  9.  From  the  money  paid  in  advance  to  the  sec- 
retary from  the  initiation  fees,  one  dollar  shall  constitute  the 
capital  of  the  union;  the  rest  shall  cover  the  expenditures  of 
the  union. 

*' Paragraph  10.  Every  member  has  to  pay  into  the  treasury 
of  the  union  thirtv  cents  semi-annuallv ;  the  money  so  collected 
shall  be  used  for  the  expenditures  of  the  union,  i.  e.,  for  the 
oflScial  organ,  hall  rent,  fitting  up  the  office,  etc.  The  money 
left  after  such  expenditures  shall  be  added  to  the  capital  of  the 
union. 

**  Paragraph  11.  After  the  decease  of  any  member  of  the 
union,  the  heirs  shall  receive  as  many  dollars  as  the  union  has 
members. 

'*In  case  of  total  disability,  that  is,  if  a  member  lost  one 
arm,  one  leg  or  both  eyes,  such  member  has  to  report  the  acci- 
dent to  the  board  of  officers  of  the  union.  The  board  of  officers 
shall  thoroughly  examine  the  case  and  if  the  total  disability  was 
proved,  such  member  shall  get  as  half  death  benefit  as  many  fifty 
cents  as  the  union  has  members.  Both  the  death  and  the  acci- 
dent benefit  will  be  paid  by  the  members,  in  such  a  way  that 
if  a  member  of  the  union  died  or  was  found  totally  disabled  by 
the  board  of  officers,  every  member  must  pay  the  one  dollar 
death  assessment,  respectively,  the  50  cents  accident  assessment 
to  the  treasurer  of  the  union  within  fourteen  days. 

**  Paragraph  12.  Should  a  member  fail  to  pay  the  death 
benefit  dollar  after  the  decease  of  a  fellow-member,  then,  in  casc^ 
of  his  death,  his  heirs  could  not  claim  any  death  benefit  from  the 
union. 

'*  Paragraph  13.  Should  a  member  of  the  union  remove  from 
the  seat  of  the  union  and  should  he  want  further  to  remain  a 
member,  then  he  must  report  his  moving  to  the  president  or 
secretary.  Anyone  failing  to  do  so  will  not  be  considered  a 
member  of  the  union  any  longer. 

**  Paragraph  14.  -Members  living  remote  from  the  seat  of 
the  union  are  submitted  to  all  duties  prescribed  by  the  laws  of 
the  union. 

'*  Paragraph  15.  If  a  member  quits  the  union  and  wants  to 
join  it  again,  he  can  only  be  accepted  as  a  new  member. 

** Paragraph  16.  If  any  member  of  the  union,  for  any  cause 
whatever,  insults  the  union  or  causes  any  damage  to  the  same, 
then  he  shall  be  expelled  from  the  union,  and  only  in  such  case 
can  he  be  re-taken,  if  he  acknowledges  his  mistake  arid  apotct: 
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gizes  to  the  union  and  if  the  apology  was  accepted,  he  reimburses 
the  union  for  the  damage  caused  by  him. 

''Paragraph  17.  Expelled  members  lose  all  their  rights 
against  the  union  and  can  not  even  appear  at  the  meetings  of  the 
union. 

*'The  memberjs  who  quit  or  were  expelled,  can  not  claim  any 
damage  whatever  or  the  re-payment  of  the  moneys  paid  in  by 
them. 

''Chapter  III. 

^^ Election  of  Members  and  Officers. 

"Paragraph  18.  Such  persons  who  want  to  join  the  union 
must  be  recommended  by  regular  member  and  must  prove  the 
state  of  their  health  by  a  physician 's  certificate,  which  they  must 
present  to  the  secretary. 

"Paragraph  19.  The  union  shall  hold  a  regular  meeting  every 
month  and  the  members  will  be  notified  of  the  time  of  such 
meeting  by  the  official  organ. 

"Paragraph  20.  The  officers  shall  be  elected  for  one  year 
and  it  is  their  duty  to  act  with  the  branch  organization  according 
to  the  best  conscience  in  the  interests  of  the  union.  Should  any 
officer  go  into  business  then  he  must  resign  his  office. 

"Paragraph  21.  Only  such  persons  can  be  elected  officers  who 
can  read  and  write  Hungarian  and  who  are  artisans  or  tillers  of 
the  soil  in  the  old  country." 

On  the  6th  of  December,  1908,  Maria  Kohanczo  and  her 
husband,  George  Kohanczo,  became  members  of  this  union.  At 
the  time  they  so  became  members  they  each  paid  to  the  union 
$1.30. 

On  the  7th  day  of  May.  1904,  the  said  Maria  Kohanczo  died, 
and  this  suit  was  brought  to  recover  the  amount  provided  by 
the  laws  of  the  union  to  be  paid  to  the  families  of  those  dying, 
while  members  of  the  association. 

The  defense  was  made  on  the  ground  that  Maria  Kohanczo, 
at  the  time  of  her  death,  was  not  a  member  of  the  association : 

First.  Because  it  is  said  in  the  answer  she  made  false  repre- 
sentations as  to  her  R^e  when  she  joined. 

Second.  That  she  was  not  a  member  of  a  Greek  or  Roman 
Catholic  Church  in  j^ood  standing  at  the  time  she  joined,  and 
that  she  falsely  and  frauduli^ntly  re])resonted  that  she  was  such 
member  nrf  the.  cJmreh.   • 
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Third.  That  she  was  in  arrears  for  dues  to  the  amount  of 
30  cents,  payable  on  the  1st  day  of  January,  1904. 

As  to  the  first  of  these  grounds,  it  was  abandoned  at  the 
trial,  as  no  evidence  was  introducc-d  tending  to  support  it. 

As  to  the  second,  evidence  was  introduced  tending  to  show 
that  the  deceased,  at  the  time  of  her  death,  was  not  a  member 
of  the  church  conducting  herself  according  to  its  rites,  and  that 
she  had  neglected  her  obligations  as  a  member  of  the  church  of 
which  she  had  been  a  member.  This  evidence,  however,  is  con- 
fined to  the  time  of  her  death,  or  so  near  to  it  that  it  can  not  be 
said  to  establish  that  she  was  not  such  church  member,  as  to 
make  any  such  representations  she  made  in  that  regard  false  at 
the  time  she  joined  the  union. 

As  to  the  third,  it  is  claimed  by  the  plaintii?  in  error  that  at 
the  time  the  deceased  became  a  member  of  the  union,  the  $1.30 
paid  was  made  up  of  $1  initiation  fee  and  of  30  cents  for  semi- 
annual dues,  paid  in  advance.  The  deceased  at  the  time  she 
became  a  member  of  the  union  was  more  than  45  years  of  age, 
and  it  will  be  noticed  that  the  amount  to  be  paid  as  an  initiation 
fee  for  one  above  the  age  of  45  years  is  not  fixed  by  the  by-laws, 
nor  is  the  date  of  payment  of  the  semi-annual  dues  fixed  by  such 
by-laws,  the  provision  as  to  it  simply  being  that  30  cents  shall 
be  paid  semi-annually  by  each  member ;  but  tha  S3cretary  testifies 
that  at  the  time  the  husband  of  the  deceased  made  application 
for  membership  for  himself  and  his  wife,  he  was  notified  that 
the  $1.30  was  all  as  an  initiation  fee,  and  that  the  semi-annual 
dues  would  be  payable  in  January  and  July  of  each  year.  It  is 
claimed,  too,  on  the  part  of  the  defendant  in  error  that  a  custom 
had  been  established  by  which  the  semi-annual  dues  became  pay- 
able on  the  1st  day  of  January  and  July  of  each  year;  but  as 
the  union  was  organized  in  August,  1903,  and  this  deceased  joined 
the  union  in  December  of  the  same  year,  no  custom  could  well 
have  grown  up  at  that  time  for  payment  in  January  and  July, 
because  the  union  had  not  yet  been  in  existence  sufficiently  long ; 
and,  at  the  time  of  her  death,  but  one  of  the  dates  on  which 
these  semi-annual  dues  would  become  payable,  as  claimed  by 
the  secretary,  had  passed,  so  that  it  could  hardly  be  said  that 
any  custom  had  been  established,  nor  does  it  appear  anywhere 


842       CIRCUIT  COURT  REPORTS— NEW  SERIES. 

Schwartz  v.  Catholic  Union  et  al.  [Vol.  IX,  N.  S. 


that  the  union  had  authorized  the  secretary  to  say  that  these 
dues  should  become  payable  on  the  1st  day  of  January  and 
July,  or  that  they  were  to  be  payable  in  any  particular  months. 
However,  as  the  secretary  was  the  officer  to  whom  the  application 
was  made,  and  as  he  says  he  notified  the  husband  that  these  dues 
would  be  payable  on  the  dates  specified,  the  defendant  in  error 
is  perhaps  warranted  in  the  claim  that  as  to  this  decedent,  those 
were  the  fixed  dates  on  which  payment  should  have  been  made. 

Among  the  provisions  of  the  by-laws,  it  will  be  noticed  that  an 
official  organ  for  the  union  was  established,  and  that  the  jnembers 
of  the  union  were  required  to  accept  notices  published  in  such 
official  organ.  The  only  action  taken  by  the  union,  looking  to 
the  expulsion  of  the  deceased  from  the  association,  consists  of 
the  following : 

On  the  30th  of  April,  1904,  a  letter  was  sent  to  George  Ko- 
hanczo,  the  husband,  which  reads  as  follows : 

**St.  Elizabeth's  Roman  and  Greek  Catholic  Union. 

**  Organized,  July  12,  1903. 

*' Cleveland,  Ohio,  April  30,  19o4. 

^'Dear  Fellow  Member,  George  Kohanczo: 

'*You  and  your  wnfe  were  reported  at  the  meeting  of  thQ 
union  that  you  joined  the  union  by  falsehood.  You  are  not 
forty-eight  years  old,  but  surpassed  the  51  years,  too.  Therefore, 
clear  yourself  and  your  wife  with  birth  certificate  within  eight 
days.  If  you  fail  to  do  so,  then  you  will  be  scratched  [expelled; 
both  parties  will  agree  when  I  use  the  word  expelled]  ;  then  you 
will  be  expelled  from  the  union  by  resolution  adopted  at  the 
meeting;  and,  therefore,  you  can  not  claim  anything  from  the 
union.    You  have  lost  all  your  rights. 

'*  Joseph  Nameth,  Secretary, 

''11  Bismarf 

It  will  be  noticed  that  this  letter  charges  that  both  the  husband 
and  wife  were  reported  at  the  meeting  of  the  union  as  having 
joined  the  society  by  falsehood,  but  the  falsehood  applies  to  the 
husband  alone,  no  suggestion  being  made  that  any  misrepresen- 
tation  was  made  as  to  the  age  of  the  wife. 

On  the  1st  day  of  ^lay,  1904,  at  a  meeting  of  the  union,  the 
minutes  show  that  **Nine  members  were  elected  in  the  union. 
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two  were  scratched,  George  Kohanczo  and  his  wife,  because  he 
declared  in  the  presence  of  one  controller  that  he  already  was 
older  than  the  by-laws  prescribe." 

These  minutes  are  in  the  Hungarian  language,  and  the  trans- 
lator explains  that  the  word  *' scratched ' '  as  used,  indicates  that 
these  parties  were  either  suspended  or  expelled;  but,  as  has 
already  been  stated,  there  was  no  evidence  tending  to  show,  nor 
was  it  claimed  on  the  trial,  that  this  woman  was  liable  to  expulsion 
because  of  her  age ;  nor  is  it  claimed  that  because  of  this  resolu- 
tion she  ceased  to  be  a  member  of  the  union,  but  really  that  she 
ceased  to  be  because  of  non-payment  of  the  dues  for  January, 
1904.  That  this  rule  requiring  payment  was  not  regarded  as  so 
inviolable  that  one  -ceased  to  be  a  member  simply  because  of 
the  failure  to  pay  at  the  date,  is  manifested  from  the  further 
minutes  of  the  meeting,  at  the  date  already  named,  the  language 
referred  to  being  the  following:  ''Further,  the  secretary  was 
ordered  to  warn  the  members  in  arrears,  through  the  official 
organ,  by  notice.  This  was  done.''  The  very  day  on  which  this 
r^MSolution  was  passed  the  society  recognized  that  one  might  be 
in  arrears  for  dues  and  still  be  a  member  until  some  further 
action  was  taken. 

On  the  7th  day  of  April,  1904,  notice  was  published  in  the 
official  or-gan,  reading  as  follows : 

**Such  members  of  the  St.  Elizabeth's  Union  who  still  h^vc"  not 
paid  the  25  cents  semi-annual  due.^,  which  were  du:»  in  the 
month  of  January,  are  warned  that  they  fulfill  such  obligation 
by  all  means  until  the  meeting  to  be  held  on  th?  10th  of  this 
month,  otherwise  they  can  not  claim  any  benefit  at  all. ' ' 

As  to  this  notice,  it  will  be  observed  that  the  amount  specified 
as  payable  is  25  cents  instead  of  30  cents,  and  als  >  that  there 
is  here  a  recognition  that  one  may  be  in  arrears  for  dues  and 
still  be  a  member.  It  comes  then  to  this:  That  either  ^Irs. 
Kohanczo  was  a  member  of  this  union  at  the  time  of  her  death, 
or  that  she  ceased  to  be  a  member  for  non-payment  of  du;\s, 
without  any  action  of  the  union  expelling  her  on  that  account. 
The  law  does  not  favor  forfeitures,  and  we  do  not  understand 
that  without  some  action  of  the  union,  one  who  was  a  member  in 


344       CIRCUIT  COURT  REPORTS— NEW  SERIES. 


Schwaru  v.'  Catholic  I'nion  et  al.  [Vol.  IX,  N.  S. 


good  Htanding,  could  against  his  will  cease  to  be  such  member 
without  having  had  an  opportunity  to  justify  hiuLSi^lf.  and 
certainly  not  without  some  action  taken  by  the  anion,  looking 
to  the  severing  of  the  relations  between  the  union  and  the  mem- 
ber. See  Grand  Lodge  v.  Brand,  29  Nebraska,  644,  and  the  3d 
American  &  English  Ency.  (Vol.  3),  pages  1086  and  1087,  note  1 
of  which  reads: 

''Where  a  suspension  for  non-payment  of  dues  is  provided 
for  in  the  laws  of  the  association,  and  it  is  also  provided  that 
such  suspension  shall  work  a  forfeiture  of  benefits,  the  fact  of 
delinquency  alone  does  not,  ipso  facto,  work  a  forfeiture ;  a  sus- 
pension by  formal  proceedings  is  necessary." 

A  large  number  of  authorities  are  cited  in  support  of  this 
proposition. 

The  charge  of  the  court  in  this  case  is  complained  of,  and  is 
subject  to  the  criticism  that  the  court  seemed  to  assume  that 
because  the  husband  acted  for  his  wife  in  the  matter  of  apply- 
ing for  membership  and  negotiated  the  joining  of  the  union, 
that  whatever  he  did  with  reference  to  his  own  membership 
applied  equally  to  what  he  did  with  reference  to  his  wife's 
membership.  An  example  of  this  is  found  in  these  words  of 
the  charge : 

' '  So  they  then  claim  that  the  testimony  has  been  offered  tend- 
ing to  prove  that  the  husband  of  Maria  Kohanczo  was  not  at 
the  time  he  applied  for  membership,  a  Roman  or  Greek  Catholic 
in  good  standing;  that  is,  that  he  was  not  a  practical  member  of 
the  Greek  and  Roman  (^-atholic  Chui*ch.  The  plaintiff  insists 
that  she  was.  They  say  that  her  husband  was  not  in  good  stand- 
ing at  that  time  in  either  church,  and  testimony  has  been  offered 
tending  to  i)rove  that  he  had  not  performed  his  religious  duties 
and  that  he  was  not  elijrible.  and  would  not  have  been  received 
had  the  trutli  been  known.  In  other  words,  that  he  falsely  rep- 
resented; that  they  relied  on  the  representations;  he  was  ad- 
mitted to  the  society ;  they  were  deceived  and  injured  thereby.'' 

It  will  be  noticed  by  this  language  that  the  fact  that  the  hus- 
band was  not  a  member  of  the  church  or  made  false  representa- 
tions when  becomincr  a  member,  might  in  some  way  affect  the 
wife,  which,  of  course,  could  not  be  true,  unless  the  false  rep- 


CIRCUIT  COURT  REPORTS— NEW  SERIES.        845 

1907.]  Carroll  County. 

resentations  made  were  false  representations  as  to  the  wife. 
What  was  said  would  be  applicable  if  it  were  a  claim  based  upon 
the  husband's  membership,  but  this  suit  was  based  upon  the 
membership  of  the  wife^  and  if  there  is  an  objection  to  this, 
it  is  because  it  might  mislead  the  jury  to  the  extent  of  thinking 
that  the  wife's  membership  depended  upon  that  of  her  husband, 
which  would  not  be  true. 

The  judgment  in  this  case  is  reversed,  because  the  verdict  is 
against  the  weight  of  the  evidence,  and  a  motion  for  a  new  trial 
should  have  been  sustained  for  that  reason. 

W.  H.  Schwartz,  Hart,  Caiifield  &  Crake,  for  plaintiffs  in 
error. 

M,  B.  Putney,  for  defendants  in  error. 


SMOKE  AND  GASES  FROM  BRICK  KILNS. 

[Circuit  Court  of  Carroll  County.] 

Angeline  Downs  v.  The  Greer  Bbatty  Clay  Company. 

Decided,  October  Term,  1906. 

Nuisance — From  Burning  Brick  and  Hollow  Ware  Kilns — Injunction 
againstf  on  Petition  of  Surrounding  Property  Owners — Will  he 
Refused,  When — Relative  Effect  upon  the  Parties — Equitable  Juris- 
diction— Remedy  at  Law. 

1.  The  business  of  burning  brick  is  a  lawful  one  and  whether  or  not 

it  is  a  private  nuisance  depends  upon  the  circumstances  of  each 
particular  case. 

2.  A  court  of  equity  will  not  ordinarily  grant  an  injunction  to  restrain 

the  prosecution  of  a  lawful  business  on  the  ground  that  it  is  a 
private  nuisance  until  the  plaintiff  has  established  his  right,  by  an 
action  at  law. 

3.  Where  a  business  complained  of  as  a  nuisance  is  a  permanent  one, 

and  the  damages  to  adjoining  property  can  be  ascertained  with 
reasonable  certainty  and  assessed  in  solido  to  the  complaining 
party,  such  business  will  not  be  enjoined  where  an  injunction 
would  be  ruinous  to  the  business  of  the  defendant  and  of  small 
benefit  to  the  plaintiff. 
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Cook,  J.;  Burrows,  J.,  and  Laubie,  J.,  concur. 

Appeal  from  Carroll  Common  Pleas  Court. 

This  action  is  before  us  on  appeal.  The  defendant,  the  Greer 
Beatty  Clay  Company,  is  engaged  in  the  manufacture  of  hollow 
ware  and  glazed  brick  in  the  Sandy  valley  in  this  county.  The 
Sandy  valley  was  one  of  the  richest  and  most  beautiful  valleys 
for  agricultural  purposes  in  Ohio,  but  unfortunately,  possibly, 
under  the  hills  which  enclose  it  on  both  sides,  is  an  inexhaustible 
bed  of  the  finest  fire  clav  overlaid  with  a  vein  of  the  best  bi- 
tuminous  coal.  A  score  of  years  ago  this  clay  and  coal  began  to 
be  developed,  and  numerous  brick,  hollow  ware  and  sewer  pipe 
works  were  erected ;  among  the  rest  the  works  of  the  defendant, 
of  ten  kilns,  costing  many  thousands  of  dollars,  were  built  in 
1902-3. 

*  In  the  twenty  miles  of  this  valley  situated  in  this  county  there 
are  many  large  factories  engaged  in  this  business. 

In  the  manufacture  of  this  ware  it  is  necessary  to  use  coal 
containing  .some  sulphur  in  the  burning,  and  salt  in  the  glazing 
I)rocess,  the  consequence  of  which  is  that  sulphuric  acid  gas 
and  hydrocloric  acid  gas  mingle  with  the  smoke  from  the  smoke 
stacks  and  spread  over  the  contiguous  territory. 

The  i)laintiff  has  a  life  interest  in  fifty  acres  of  land  and  a 
large  dwelling-house,  old  but  in  fair  condition,  as  a  country  home, 
with  (lower  and  vegetable  gardens  connected  with  it.  This 
homsttad  and  grounds  were  set  off  to  her  as  her  dower  interest 
in  her  husband's  estate  at  her  special  re(iuest  soon  after  the 
factory  of  defendant  was  built.  The  works  of  defendant  are 
situated  about  six  hundred  feet  from  the  house  and  garden,  and 
the  evidence  shows  that  at  times  the  smoke  from  the  stacks 
reaches  the  premis(»s  of  the  plaintiff,  to  the  injury  of  the  shrub- 
bery and  crops,  and  to  some  extent  interferes  with  the  comfort 
of  the  inmates  of  the  house ;  but  the  evidence  does  not  show  that 
the  health  of  the  occupants  is  affected,  or  that  the  smoke  is  a 
serioiLs  annoyance. 

This  action  is  to  enjoin  defendant  from  operating  its  works 
in  such  manner  as  to  permit  the  smoke  and  gases  to  enter  upon 
the  premises  of  plaintiff  as  herein  set  forth. 
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It  is  conceded  by  plaintiff  that  the  factory  of  defendant  is  of 
the  most  improved  character;  that  the  appliances  used  are  fully 
up  to  the  latest  standard;  that  the  manufacture  of  glazed  brick 
and  hollow  ware  is  a  large  industry  and  conducted  in  all  parts 
of  the  country;  that  the  use  of  bituminous  coal  and  salt  are 
absolutely  necessary  and  that  there  are  no  known  means  by 
which  smoke  from  the  stacks  to  some  extent  charged  with  these 
gases  can  be  kept  from  spreading  at  times,  over  a  large  extent  of 
territory  doing  some  injury  to  herbage  and  causing  some  dis- 
comfort. 

Under  these  circumstances  is  plaintiff  entitled  to  an  injunc- 
tion as  prayed  for  1 

The  manufacture  of  glazed  brick,  hollow  ware  and  sewer  pipe 
has  for  many  years  been  one  of  the  most  extensive  industries, 
and  is  a  lawful  business,  never  having  been  classed  among  those 
trades  that  are  held  to  be  a  nuisance  per  se. 

That  the  industry  may  be  a  nuisance  depending  upon  its  loca- 
tion, the  manner  of  conducting  it,  and  other  circumstances  there 
can  be  no  question ;  and  each  case  must  depend,  therefore,  upon 
its  o^Ti  circumstances.  Wood  on  Nuisances,  Section  515,  etc.; 
Am.  &  Ency.  of  Law,  Vol.  31,  page  692  (2d  Ed.). 

There  are  many  localities  where  such  manufactories  would 
not  be  a  nuisance  while  there  are  others  where  it  would 
be  a  nuisance  per  se.  A  person  or  corporation  would  not  bo 
permitted  to  carry  on  such  a  business  with  its  attendant  vapors 
and  smoke  in  a  residence  portion  of  a  city  while  in  other  parts 
of  the  same  city  it  would  be  perfectly  legal  to  do  so.  Another 
matter  of  importance  is  the  conduct  of  the  party  complaining. 
Was  the  brick  yard  built  close  to  the  residence  of  the  complain- 
ing party  or  did  he  place  his  residence  contiguous  to  the  brick 
yard?  Who  occupied  the  territory  first?  This  may  not  be  of 
much  importance  in  an  action  for  damages  but  is  of  importance 
when  an  injunction  is  sought. 

This  factory  was  not  situated  in  or  adjoining  a  city,  but 
was  in  a  country  district  where  other  manufactories  of  a  simi- 
lar character  were  situated  previous  to  its  location.  While  the 
dwelling  was  there  previous  to  its  location,  yet  plaintiff  saw 
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fit  to  select  it  as  her  dower  interest  with  full  knowledge  of  the 
location,  character  and  effect  of  the  business.  She  not  only 
asks  damages  for  injury  to  her  premises  but  also  seeks  an  in- 
junction to  restrain  the  prosecution  of  this  business.  Under 
such  circumstances  should  a  court  of  equity  hold  that  a  business 
lawful  in  itself  is  a  nuisance  against  this  plaintiff? 

The  granting  of  an  injunction  in  cases  of  alleged  nuisance  is 
governed  by  fixed  principles.  The  right  must  be  clearly  made 
out ;  the  nuisance  must  be  clearly  established,  and  the  legal  right 
of  the  complaining  party  in  his  person  or  property  is  affected 
to  a  substantial  degree. 

Furthermore  the  mischief  to  the  plaintiff  or  right  in  his  prop- 
erty must  be  irreparable  in  the  sense  that  he  has  no  adequate 
remedy  at  law. 

In  the  case  of  McCord  v.  Iker,  12  Ohio,  388,  it  is  said : 

**  Although  the  restraining  of  an  established  nuisance  is  an 
admitted  ground  of  equity  jurisprudence,  that  branch  of  the 
law  will  carefully  abstain  from  interference  where  the  injury 
will  support  an  action  at  law  unless  the  party  seeking  such  aid 
brings  himself  within  the  clearest  principles  of  equitable 
relief.'' 

In  the  case  of  Goodall  v.  Crofton,  33  O.  S.,  271,  it  is  held: 

**0n  the  petition  of  a  landowner,  complaining  that  certain 
steam  power  and  machinery  operated  by  another  on  adjoining 
land  is  a  nuisance,  an  injunction  should  not  be  granted  unless 
a  clear  case  of  nuisance  and  irreparable  injury  be  made  out. 

**When  a  party  who  complains  that  a  business,  lawful  per  se, 
is  a  nuisance,  and  affects  his  property  injuriously  by  reason 
of  the  manner  in  which  it  is  conducted,  has  an  adequate  remedy 
in  an  action  for  damages  he  must  establish  his  right  to  relief 
at  law  before  equity  will  interfere  by  injunction.'' 

In  the  opinion  it  is  said: 

**It  would  be  almost  impossible  to  enumerate  the  cases  in 
which  courts  of  equity,  in  this  and  other  countries,  have  inter- 
fered or  refused  to  interfere  in  cases  of  alleged  nuisance,  public 
or  private.  It  will  suffice  to  say,  the  result  of  all  these  cases 
seems  to  be,  that  when  the  right  is  clearly  made  out,  and  the 
nuisance  established,  a  court  of  equity,  in  case  of  private  nuis- 
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ance,  will  interfere  to  prevent  that  which  violates  the  rights  of 
another  in  his  property  in  an  essential  degree. 

**In  this  state,  however,  we  understand  the  rule  to  be  that  a 
court  of  equity  will  only  interfere  to  restrain  an  alleged  nuisance, 
when  the  mischief  to  the  plaintiff's  property,  or  rights  in  his 
property,  are  irreparable,  and  there  is  no  adequate  remedy  at 
law  to  make  reparation.  Although  the  restraint  of  an  established 
nuisance  *is  an  admitted  groilnd  of  equity  jurisdiction,'  that 
branch  of  the  law  ^  will  carefully  abstain  from  interference  wher^^ 
the  injury  will  support  an  action  at  law,  unless  the  party  seek- 
ing such  aid  brings  himself  within  the  clearest  principles  of  equi- 
table relief  (McCord  v.  Iker,  12  Ohio,  388).  To  the  end  that 
right  may  be  done  and  injury  prevented,  courts  having  jurisdic- 
tion in  equity  will  determine  each  case,  as  it  arises,  upon  its 
own  facts  and  circumstances.  When,  from  the  nature  of  the 
case,  and  the  right  claimed  to  be  infringed,  no  adequate  rem- 
edy can  be  had  in  the  courts  of  law,  equity  will  entertain  the 
action.  Where  the  thing  sought  to  be  prohibited  is  not  a  nuis- 
ance per  se,  but  may,  under,  some  circumstances,  prove  so,  the 
court  will  not  interfere  without  a  previous  trial  at  law.  1 
Grant's  Cases,  412;  19  Eng.  L.  &  E.,  639.'' 

Considering  the  character  of  this  industry,  its  location,  the 
fact  that  it  was  there  before  the  plaintiff  selected  the  homestead 
as  her  dower  interest,  the  nature  of  the  injury  and  the  other 
circumstances,  can  it  be  said  a  clear  case  of  nuisance  is  made 
out?  Columbus  Oas  Light  ife  Coke  Company  v.  Freeland,  12 
0.  S.,  392;  Gilbert  v.  Showerman,  23  Mich.,  448. 

Again,  is  the  injury'  irreparable?  If  the  plaintiff  has  an 
adequate  remedy  at  law  then  her  injury  is  not  irreparable. 
What  diflRculty  would  there  be  in  assessing  plaintiff  adequate 
and  reasonably  certain  damages  in  an  action  at  law?  The  injury 
to  her  premises  are  easily  ascertainable.  Diminution  of  annual 
rental  is  always  a  proper  subject  of  inquiry,  and  we  think  in  a 
case  of  this  character  when  the  business  is  permanent  the  plaint- 
iff might  recover  for  the  depreciation  of  her  interest  in  the 
premises. 

But  it  is  said  the  injury  being  a  continuous  one,  the  remedy 
by  injunction  is  necessary  to  prevent  a  multiplicity  of  suits. 

As  we  have  seen,  the  injury,  if  any  exists,  is  a  ])ermanent  one 
and  damages  could  be  ass(»ssed  /;/  solirlo.  Sforif^s  Kq.,  Section 
5529ft;  Goodal  v.  Crofion,  supra. 
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There  is  another  circumstance  that  always  appeals  to  a  court 
of  equity  in  cases  of  this  character,  and  that  is,  what  would  be 
the  relative  effect  upon  the  parties.  Would  the  granting  of  the 
injunction  entail  much  more  injury-  upon  the  defendant  than 
benefit  to  the  x>laintiff?  If  so,  then  the  injunction  should  be 
refused  and  the  parties  left  to  their  action  at  law. 

The  injunction  in  this  case  is  refused,  and  as  the  plaintiff 
has  a  claim  in  her  petition  for  damages,  the  cause  will  be  re- 
manded to  the  court  of  common  pleas  to  determine  whether  or 
not  her  petition  states  a  good  cause  of  action  at  law,  and  for 
further  proceedings. 

Hart  &  Kohler,  for  plaintiff. 

Clark  &  Clark  and  William  Lynch,  for  defendant. 


BREACH  OF  CONTRACT  ON  A  VERBAL  LEASE. 

•  [Circuit  CJourt  of  Hamilton  County.] 

C.  C.  Breueb  v.  Frederick  Berold. 

Decided,  February  2,  1907. 

Landlord  and  Tenant — Lease — Under  a  Verbal  Contract — Part  Per* 
formance — Breach  of  Contract   by  Lessor — Remedy  of  Lessee. 

Part  performance  under  a  verbal  lease,  sufficient  to  take  the  same 
out  of  the  statute  of  frauds,  obtains  in  equity  only,  and  will  not 
avail  to  render  the  contract  capable  of  being  sued  on  in  a  court 
of  law. 

Per  Curiam. 

The  cause  of  action  as  stated  in  the  amended  petition  is  found- 
ed upon  a  verbal  contract  of  lea  •»  of  C:»rtain  real  estate  for  a 
term  of  one  year  at  a  monthly  rental  of  one  hundred  dollars,  and 
upon  part  performance  by  delivery  of  possession  and  by  acts 
of  the  tenant  in  settinp;  up  certain  machinery  in  the  building  ac- 
cording to  the  terms  of  the  contract.  The  breach  of  the  con- 
tract consisted  in  the  refusal  of  the  landlord  to  allow  other 
machinery  to  be  moved  into  the  premises  or  the  operation  of  any 
of  such  machinerv\  whereby  the  tenant  wavS  compelled  to  and 
did  abandon  the  premises.  The  i-elief  prayed  for  is  damages  for 
the  alleged  breaeh  of  the  contrat't. ,...-.  ,.       .  \.  •>        ,..,».. 
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The  lease  was  within  the  statute  of  frauds,  and  could  not  be 
enforced,  unless  by  part  performance  it  was  taken  out  of  the 
operation  of  that  statute.    Grant  v.  Ramsey,  7  0.  S.,  158,  at  167. 

The  only  relief  to  which  the  tenant  was  entitled,  under  the 
allegations  of  the  amended  petition,  or  in  any  event  after  aban- 
donment of  the  premises,  was  a  personal  judgment  for  money 
only.  His  right  of  action  depended  upon  part  performance  of 
the  contract,  the  doctrine  of  which  obtains  in  equity  only,  and 
does  not  avail  to  render  a  contract,  which  is  void  by  the  statute 
because  unwritten  or  unsigned,  capable  of  being  sued  on  in  a 
court  of  law.    Kling,  Admr.,  etc.,  v.  Bord/iier,  65  0.  S.,  86. 

The  court  therefore  erred  in  overruling  the  demurrer  to  the 
amended  petition,  and  in  overruling  the  motion  for  judgment 
notwithstanding  the  verdict.  Judgment  of  the  court  of  common 
pleas  reversed  and  judgment  for  plaintiflp  in  error. 

Powel  Crosley,  for  plaintiff  in  error. 

Pogue  &  Pogiie,  for  defendant  in  error. 


TAXABILITY  OF  VACANT  LAND  PURCHASED  FOR 

CHARITABLE  PURPOSES. 

[Circuit  Court  of  Cuyahoga  County.] 

Young  Women  ^s  Christian  Association  v.  Albert  K.  Spencer, 

Treasurer  of  Cuyahoga  County. 

Decided,  January  28.  1907. 

Taxation — Exeviption  from,  of  Property — Purchased  for  a  Charitable 
Purpose — Bection  2732. 

The  rule  that  statutes  exempting  property  from  taxation  •  should  be 
strictly  construed  does  not  permit  the  exemption  of  a  vacant  lot, 
owned  by  a  charitable  organization  and  upon  which  it  is  proposed 
to  erect  a  building  to  be  used  for  charitable  purposes,  notwith- 
standing the  funds  wherewith  the  lot  was  purchased  were  ex- 
empt, and  the  lot,  as  well  as  the  building,  will  be  exempt  as  soon 
as  a  building  has  been  erected. 

Henry,  J. ;  Marvin,  J.,  and  Winch,  J.,  concur. 

Appeal  by  plaintiff. 

In   this   appeal   from   the   court,  of  conunon.   pi  wis   the   sole 
issue  is  one  of  law,  to- wit,  whether  Subdivision  6.  or  any  other 
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subdivision  of  Section  2732,  Re\Tsed  Statutes  of  Ohio,  operates 
to  exempt  from  taxation  a  certain  vacant  lot  in  the  city  of 
Cleveland,  purchased  by  the  plaintiff,  out  of  moneys  provided 
and  to  be  used  by  it  for  acquiring  a  site  and  erecting  thereon 
a  building  suited  to  the  public  charity  which  said  association 
administers. 

Said  subdivision,  so  far  as  applicable,  is  as  follows: 


t  ( 


All  buildings  belonging  to  institutions  of  purely  public 
charity,  •  •  •  together  with  the  land  actually  occupied  by  such 
institutions,  •  •  •  and  all  moneys  and  credits,  appropriated 
solely  to  sustain  and  belonging  exclusively  to  said  institutions, 
•  *  •"  shall  be  exempt  from  taxation. 

It  is  argued  here,  on  behalf  of  the  plaintiff,  that  the  moneys 
appropriated  to  the  purposes  aforesaid,  were  exempt,  and  the 
lands  when  occupied,  and  the  buildings,  when  erected,  by  means 
of  these  moneys,  will  be  exempt,  and  therefore  it  would  be 
anomalous  to  hold  that  during  the  period  of  time  between  the 
expenditure  of  such  money  in  the  purchase  of  land  and  the 
actual  occupancy  of  the  land,  with  buildings  or  otherwise,  for 
the  charitable  purposes  contemplated,  the  particular  form  of 
property  assumed  by  the  fund  as  temporarily  unoccupied  land, 
should  render  it  taxable. 

It  is  admitted,  however,  that  statutes  exempting  from  taxa- 
tion should  be  strictly  construed,  and,  if  we  consider  the  frauds 
upon  the  public  revenue  which  might  result  from  exempting 
k'Bcant  property  from  taxation  because  of  an  intention  exist- 
ing only  in  the  owner's  mind  in  resrard  to  the  ultimate  use  and 
occupation  of  such  land,  for  purj)oses  of  purely  public  charity, 
it  is  sufficient  reason  for  refusins?  to  relax  the  rule  of  strict 
t'cmstructicm  in  this  ease.  Indeed,  it  would  require  a  very 
liberal  construction  of  the  statute  to  extend  the  exemption  to 
unoccupied  and  unused  lands. 

The  provisions  of  the  law  are  very  explicit,  and  we  can  not 
assume  that  they  mean  more  than  such  words  ordinarily  signify. 
The  plaintiff's  petition  is  therefore  dismissed. 

M.  B,  &  H.  H.  Johnson,  for  plaintiff. 

C  W.  Sfar/p,  County  Solicitor,  for  defendant. 
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TRUSTS  FOR  CHARITABLE  PURPOSES. 

[Circuit  Court  of  Stark  County.] 

James  H.  Hunt,  Trl'stee,  v.  Charles  Edgbeton  bt  al.* 

Decided,  1905. 

Trusts — Created  for  Charitable  Purposes — Claas  Designated,  but  In- 
dividual Beneficiaries  Vague — Power  of  Trustee  to  Administer — 
Perpetual  Trust  Created — Meaning  of  the  Word  '^Education*' — 
Selection  of  Beneficiaries — Wills — Appeal  under  Section  6202. 

1.  In  an  action  brought  by  a  trustee  of  a  charitable  trust  under  Section 

6202,  Revised  Statutes  of  Ohio,  to  const i*ue  the  trust,  where  the 

common  pleas  court  on  hearing  the  same  holds  that  there  is  no 

trust,  it  is  the  right  of  the  trustee  to  appeal  to  the  circuit  court 
in  the  interest  of  the  cestui  que  trustent. 

2.  The  individual  beneficiaries  of  a  charitable  trust  must  necessarily 

be  vague  and  uncertain,  and  it  is  sufficient  if  a  class  is  designated 
from  whom  the  trustee  can  select. 

3.  A  trustee  clothed  with  the  power  of  administering  a  trust  fund  for 

such  public  charity  has,  without  special  delegation  thereof,  iuci- 
dental  authority  to  select  from  the  classes  named  the  individual 
beneficiaries  thereof. 

4.  Testator  provided  in  his  will  a  fund  to  be  "applied  by  my  trustee 

to  the  education  of  colored  children,  by  which  I  mean  in  whole  or 
in  part  of  negro  blood,  and  in  case  an  opportunity  or  opportunities 
should  hereafter  occur  to  unite  the  fund  hereby  bequeathed  for 
similar  purposes,  It  is  my  will  that  my  trustee  for  the  time  being 
have  power  to  unite  the  fund  hereby  bequeathed  with  such  other 
fund  or  funds  upon  such  terms  and  conditions  as  may  to  him  seem 
best  fitted  to  carry  out  the  objects  and  purpose  of  this  devise;  and 
should  the  fund  hereby  devised  by  the  addition  of  other  funds  or 
otherwise  ever  become  sufficiently  large  for  that  purpose,  it  is  my 
preference  that  a  manual  labor  school  upon  a  similar  footing  to 
the  Charity  School  of  Kendall  as  at  present  conducted,  should  be 
established  and  supported  by  said  fund  for  the  benefit  of  colored 
children,  but  this  preference  is  not  designed  to  be  binding  or  con- 
trolling upon  my  trustee,"  such  bequest  creates  a  good  and  valid 
charitable  trust,  and  is  not  void  for  uncertainty  in  object  or  bene- 
ficiaries and  a  court  of  equity  will  not  permit  the  same  to  fail 
for  want  of  a  trustee. 

5.  Direction  given  trustee  in  administration  of  his  trust, 

♦Affirmed  without  report  by  the  Supreme  Court,  November  16,  1906. 
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Donahue,  J. ;  McCarty,  J.,  and  Taggart,  J.,  concur. 

This  case  comes  into  this  court  upon  appeal.  The  first  ques- 
tion submitted  to  us  arises  upon  the  motion  of  the  several  de- 
fendants to  dismiss  the  appeal  for  the  reason  that  the  plaintiff 
is  not  prejudiced  by  the  judgment  below  and  is  not  affected 
thereby  and  has  no  such  interest  in  the  suit  as  would  authorize 
his  appealing  the  same. 

The  plaintiff,  Hunt,  as  trustee  of  the  will  of  John  Hall, 
deceased,  brought  action  for  the  construction  of  an  item  in  the 
will  which  created  that  trust  estate.  That  resulted  in  the  court 
finding  that  no  trust  existed  in  favor  of  the  parties  attempted 
to  be  described  therein,  and  in  effect  held  that  there  was  no 
trust  and  nothing  to  be  construed,  and  that  he  must  account  to 
the  heirs  of  Hall  for  the  funds  in  his  hands. 

We  think  it  clearly  appears  that  this  trustee  of  this  express 
trust  and  the  trust  fund  in  his  hands  which  he  is  required  to 
protect  for  the  benefit  of  the  cestui  qui  trust  is  affected  by  the 
judgment  in  this  case,  and  where  the  judgment  is  not  merely  a 
direction  to  him  as  to  how  he  should  administer  the  trust,  but 
is  practically  destructive  of  the  trust,  it  is  not  only  his  right 
but  his  duty  to  appeal  the  cause. 

His  petition  did  not  ask  the  court  to  declare  there  was  no 
trust  but  simply  asked  the  court  to  direct  him  how  to  ad- 
minister it.  It  is  unnecessary  at  this  time  to  determine  whether 
he  might  appeal  or  not  in  case  it  was  simply  a  direction  to  him 
as  to  the  manner  and  method  of  administering  his  trust,  for 
that  is  not  the  question  before  us.  It  is  sufficient  to  say  that 
we  think  that  he  as  trustee  is  affected  by  this  judgment,  that 
it  is  adverse  to  him  in  his  trust  capacity,  and  as  such  trustee 
he  has  as  much  right  and  power  to  appeal  as  if  it  had  been 
adverse  to  him  personally. 

As  noted  above  the  petition  was  filed  in  the  common  pleas 
court  by  James  H.  Hunt,  trustee  of  a  fund  created  by  the  will 
of  John  Hall,  deceased,  asking  the  court  to  give  judgment  and 
direction  in  regard  to  the  true  construction  of  the  will  of  said 
John  Hall,  deceased,  and  especially  the  eighth  clause  thereof, 
which  provided  the  fund  of  which  he  is  now  the  trustee.    The 
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heirs  at  law  of  John  Hall,  deceased,  are  made  parties  and  answer 
claiming  that  the  objects  and  beneficiaries  of  the  trust  are  in- 
definite and  uncertain,  and  for  that  reason  the  bequest  mentioned 
in  item  eight  of  his  will  fails,  and  that  they  as  heirs  at  law 
are  entitled  to  receive  the  same.  And  this  is  the  principal  ques- 
tion in  this  case.  A  great  deal  of  evidence  has  been  introduced 
touching  the  administration  of  John  Hall's  estate,  turning  over 
of  the  fund  to  the  trustee,  the  appointment  of  the  present  trustee 
in  the  place  of  one  named  in  the  will  after  the  decease  of  that 
trustee,  the  amount  of  the  fund,  and  the  relationship  of  parties 
tt^  this  suit  to  the  testator.  And  also  evidence  touching  the 
conduct  of  the  Charity  School  of  Kendall  mentioned  in  the 
eighth  item  of  the  will.  From  this  evidence  we  find  that  the 
defendants  named  are  heirs  at  law  of  John  Hall,  deceased;  that 
John  Hall  died  in  1854;  that  his  widow  died  in  1859;  that  his 
estate  was  fully  settled  and  administered  in  1860;  and  that  this 
final  account  contains  an  item  as  follows:  **Paid  to  the  John 
Hall  trust  fund,  $2,480.62.*' 

That  Arvine  C.  Wales,  named  bv  said  will  as  executor  and 
trustee,  qualified  as  such  executor  in  1859,  and  filed  said  final 
account  in  1860 ;  that  it  does  not  appear  from*  the  evidence  that 
he  qualified  as  such  trustee;  nor  does  any  voucher  appear  on 
file  in  the  probate  court  with  his  accounts  receipting  by  himself, 
or  any  one  else  as  trustee  for  the  sum  stated  in  said  account  to 
be  paid  to  said  trust  fund;  that  in  1884  the  said  Arvine  C. 
Wales,  being  deceased,  his  wife  as  his  executrix  filed  an  account 
for  him  as  such  trustee,  and  thereupon  the  present  trustee  was 
appointed  by  the  probate  court  of  this  county  to  take  charge 
of  said  fund,  and  to  control  the  same,  and  said  trustee,  the 
present  plaintifl^,  then  took  charge  of  said  fund  and  has  held 
and  conserved  the  same,  but  up  to  the  time  of  the  commence- 
ment of  this  suit  has  made  no  application  of  any  of  the  revenues 
thereof  to  the  objects  of  said  trust,  but  has  permitted  the  same 
to  accumulate,  and  at  the  time  of  the  bringing  of  this  action, 
it  amounted  to  the  sum  of  about  $10,000  and  that  the  investment 
of  the  same,  the  augmenting  of  the  principal  by  the  interest, 
was  in  pursuance  of  the  directions  of  the  testator,  and  as  a 
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part  of  the  active  duties  of  such  trustee  in  the  administration  of 
such  trust. 

The  only  part  of  the  will  of  importance  in  determining  the 
questions  at  issue  here  is  the  eighth  item  thereof,  which  reads 
as  follows: 

'*8th.  It  is  my  will  that  the  proceeds  arising  from  the  dale 
of  my  real  estate,  shall  form  a  fund,  the  principal  of  which 
shall  never  be  diminished  or  in  anj'^  way  encroached  upon,  but 
it  shall  alwaj's  be  kept  at  interest  well  secured  by  mortgage 
upon  real  estate,  and  when  said  fund  by  the  addition  of  one- 
half  of  the  interest  arising  from  said  principal,  or  such  part 
thereof  as  may  not  be  necessary  for  the  comfortable  support 
and  maintenance  of  my  wife,  Catherine,  as  aforesaid,  during 
the  widowhood  of  my  wife  as  aforesaid,  and  by  the  addition  of 
the  whole  of  the  interest  arising  therefrom  after  the  subsequent 
marriage  or  death  of  my  wife,  shall  in  the  estimation  of  my 
trustee  have  become  suflficiently  large  for  that  purpose,  it  is  my 
will  that  the  yearly  interest  arising  from  said  fund  be  applied 
by  my  trustee  to  the  education  of  colored  children,  by  which 
I  mean,  in  whole  or  in  part  of  negro  blood,  and  in  case  an  op- 
portunity or  opportunities  should  hereafter  occur  to  unite  the 
fund  hereby  bequeathed  with  another  fund  or  funds,  given  or 
bequeathed  for  similar  purposes,  it  is  ray  will  that  my  trustee 
for  the  time  being  have  power  to  unite  the  fund  hereby  be- 
queathed with  such  other  fund  or  funds  upon  such  terms  and 
conditions  as  may  to  him  seem  best  fitted  to  carry  out  the  objects 
and  purposes  of  this  devise ;  and  should  the  fund  hereby  devised 
bj'  the  addition  of  other  funds,  or  otherwise,  ever  become  suffi- 
ciently large  for  that  purpose,  it  is  my  preference  that  a  manual 
labor  school  upon  a  similar  footing  to  the  Charity  School  of 
Kendall,  as  at  present  conducted,  should  be  established  and 
supported  by  said  fund  for  the  benefit  of  colored  children,  but 
this  preference  is  not  designed  to  be  binding  or  controlling  upon 
mv  trustee." 

The  tenth  item  of  the  will  mentions  Arvine  C.  Wales  as  such 
trustee  **to  take  charge  of  and  manage  the  trust  fund  hereby 
devised  in  the  manner  and  for  the  purpose  herein  specified." 

It  will  be  noticed  that  there  is  no  suggestion  in  the  will  as 
to  the  appointment  of  a  trustee  upon  the  death  of  Wales,  or  upon 
his  refusal  to  serve  as  such  trustee;  but  there  is  no  contention 
on  the  part  of  the  heirs  touching  the  right  of  the  court  to  appoint 
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a  trustee  to  succeed  this  testamentary  trustee,  and  in  passing 
therefore  it  is  sufficient  to  say  that  a  perpetual  trust  fund  is 
created  by  this  will,  and  in  the  nature  of  things  it  must  have  been 
contemplated  that  no  one  trustee  would  survive  the  trust. 
There  is  no  language  in  the  will  to  show  that  it  is  a  personal 
trust,  and  confidence  in  the  first  trustee  named  that  could  not 
be  exercised  by  another  and  there  is  nothing  in  the  nature  of 
the  trust  to  prevent  its  execution  in  accordance  with  the  inten- 
tion of  the  testator  as  well  by  trustees  appointed  by  the  court 
as  by  one  named  in  the  will.  That  being  true  we  think  the 
question  of  the  right  to  appoint  a  trustee  upon  the  death  of 
Wales  is  fully  covered  by  the  case  of  Sowers  v.  Cyrenions,  39th 
Ohio  State,  page  29. 

But  the  serious  contention  is,  first,  that  the  objects  and  bene- 
ficiaries of  this  trust  are  uncertain,  and  that  the  trustee  named 
is  not  by  the  terms  of  the  will  clothed  with  any  discretionary 
powers  to  make  these  objects  or  the  purposes  definite  and  cer- 
tain. First,  as  to  object.  The  language  of  the  will  in  that 
behalf  is  '*it  is  my  will  that  the  yearly  interest  arising  from 
said  fund  be  applied  by  my  trustee  to  the  education  of  colored 
children.'* 

It  is  suggested  that  no  particular  education  is  designated; 
that  the  testator  may  have  meant  a  scientific  or  theological 
education,  manual  training,  musical,  literary  or  many  other 
branches  of  education.  But  we  think  where  there  is  no  speci- 
fication as  to  the  kind  and  character  of  education  to  be  given 
that  it  necessarily  and  naturally  follows  by  the  usi  of  ths  word 
that  an  education  along  the  lines  of  education  given  by  our 
common  schools  is  intended.  That  the  word  *' education'*  in  the 
ordinary  use  and  the  generally  accepted  significance  of  the  term 
is  sufficiently  explicit  to  designate  such  an  education,  and  that 
if  any  other  were  intended,  or  any  particular  branch  or  line 
of  education  intended,  that  the  testator  should  and  would  have 
pointed  it  out.  So  that  we  think  it  clearly  apparent  that  the 
education  that  he  meant  and  intended  was  education  in  the 
common  branches  along  the  lines  of  education  sought  to  be  ac- 
complished by  the  public  schools  of  our  state;  and  this  fact, 
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we  think,  is  particularly  manifested  by  the  condition  of  the 
colored  people  under  our  laws  at  the  time  this  will  was  ex- 
ecuted. 

There  are  some  other  suggestions,  however,  in  this  item  of 
the  will  as  to  how  this  object  is  to  be  accomplished,  either  by 
uniting  with  other  funds  for  similar  purposes  or  by  establishing 
a  school  along  the  line  of  the  Charity  School  of  Kendall;  but 
these  matters  are  all  left  to  the  discretion  of  the  trustee.  The 
only  thing  incumbent  upon  him  is  that  the  income  shall  be  ex- 
pended for  the  education  of  colored  children ;  so  that  upon  this 
contention  we  find  against  the  claim  of  the  heirs  at  law. 

The  next  contention  is,  that  the  beneficiaries  of  the  will  are 
uncertain.  Again  turning  to  the  will  we  find  this  language: 
*'lt  is  my  will  that  the  yearly  interest  arising  from  said  fund 
be  applied  by  my  trustee  to  the  education  of  colored  children, 
by  which  I  mean  children  in  whole  or  in  part  of  negro  blood." 

It  is  contended  (1)  that  there  is  an  uncertainty  as  to  what 
class  of  children  is  meant  in  the  term  ** colored  children'* 
l)ecause  testator  has  not  said  what  proportion  of  negro  blood 
would  constitute  a  colored  child.  At  that  time  there  were  some 
statutes  of  Ohio  relating  to  the  rights  and  also  disabilities  of 
colored  people,  for  instance,  relating  to  marriage,  and  to  vote, 
etc.,  and  these  statutes  uniformly  designated  persons  of  visible 
admixture  of  African  blood.  So  that  we  think  would  furnish 
a  fair  test  if  one  were  necessary.  But  the  language  of  this  will 
is  plain  and  specific  Jmd  in  no  wise  uncertain.  If  there  is  any 
negro  blood  in  the  child,  it  comes  within  the  designation  of 
colored  children.  If  it  is  to  be  taken  literally,  there  is  no  trouble 
about  it.  If  it  is  to  be  taken  and  measured  according  to  the  laws 
of  the  state  then  in  force,  there  would  be  no  difficulty  arise.  In 
either  cas:e  the  l)eneficiary  would  be  easy  of  ascertainment.  There- 
fore we  think  there  is  nothing  substantial  in  that  contention. 

Next,  it  is  contended  that  this  includes  not  only  the  colored 
children  of  Stark  county,  not  only  of  Ohio,  not  only  of  the 
United  States,  but  of  the  whole  world,  and  that  each* and  all 
of  the  children  having  any  negro  blood  in  their  veins  anywhere 
in  the  world  are  entitled  as  beneficiaries  under  this  devise  and 
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that  the  same  necessarily  fails  for  such  uncertainty  as  to  bene- 
ficiaries. In  considering  this  it  is  necessary  to  examine  to  some 
extent  the  nature  of  the  trust.  It  is  undoubtedly  a  public 
charity.  If  that  be  true  then  the  very  first  element  of  a  pub- 
lic charity  is  that  the  beneficiaries  thereof  be  indefinite  and  un- 
certain. That  is  to  say,  a  class  may  be  designated,  or  a  race 
may  be  designated,  and  so  long  as  we  are  able  to  determine 
the  class  to  which  the  charity  is  to  be  applied,  that  is  sufficient 
for  the  purpose  of  a  charitable  trust.  It  is  said  in  the  39th 
Ohio  State,  on  page  35: 

*  *  It  is  no  objection  to  the  validity  of  the  trust  that  individuals 
to  be  benefited  are  not  designated  in  the  will ;  for  this  indefinite- 
ness  is  a  necessary  characteristic  of  a  charitable  trust.'' 

In  Perry  on  Trusts,  Section  710,  it  is  stated: 

*  *  In  order  that  there  may  be  a  good  trust  for  a  charitable  use, 
there  must  always  be  some  public  benefit  open  to  an  indefinite 
and  vague  number.  That  is,  the  persons  to  be  benefited  must 
be  vague,  uncertain  and  indefinite  until  they  are  selected  or 
appointed  to  be  the  particular  beneficiaries  of  the  trust  for  the 
time  being. 

**  Without  multiplying  authorities  we  think  that  this  is  the 
true  rule,  and  that  this  is  the  distinguishing  feature  that  dis- 
tinguishes a  private  from  a  public  charity.  If  the  individuals, 
beneficiaries  of  the  trust  are  fixed,  certain  and  definite  so  that 
their  names  can  be  ascertained,  and  they  may  receive  an  exact 
proportion  of  the  trust  fund,  it  is  no  longer  a  public  charity. 
A  public  charity  from  the  very  nature  of  the  thing  itself  must 
be  indefinite  and  uncertain.  And  if  there  is  any  way  provided 
by  which  the  individuals  may  be  selected  from  this  vague  and 
indefinite  number,  then  it  is  sufficient  for  the  purposes  of  a 
public  trust.  But  of  course  it  was  not  intended  that  this  small 
fund  should  be  applied  to  the  colored  children  of  the  world. 
That  was,  and  is  impossible  from  the  very  nature  of  things  and 
the  testator  must  have  realized  that;  so  that  it  was  necessarily 
his  intention  that  individuals  from  this  race  should  be  selected 
as  beneficiaries  of  the  trust,  and  if  he  has  provided  for  that 
then  the  designation  of  the  beneficiaries  is  sufficient.  If  he  has 
not  it  must  fail  for  uncertainty.  Another  rule  that  has  seemed 
to  meet  the  approval  of  all  courts  of  this  country  dealing  with 
this  question  is  the  rule  *that  gifts  for  charitable  purposes  shall 
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always  be  favored,  and  trusts  created  for  such  purposes  carried 
into  effect  by  courts  of  equity  if  at  all  possible  to  do  so.'  " 

The  rule  in  England  is  that  all  such  charitable  trusts  shall 
be  carried  into  effect,  and  that  any  uncertainty  in  the  bene- 
ficiaries thereof  shall  be  set  at  rest  by  the  courts  whether  or 
not  the  intention  of  the  testator  can  be  exactly  followed  or  not. 
It  is  said  by  some  authorities  that  this  doctrine  applies  in  this 
country  only  not  under  the  same  name,  and  that  reduced  to  its 
elements  the  Cy  Pres  doctrine  of  England  is  a  very  simple 
judicial  rule  of  construction,  and  as  such,  courts  in  all  the  states 
can  and  do  apply  it  without  usurping  any  prerogative  powers. 
Rut  we  do  not  understand  that  to  be  the  law.  The  definition 
is  nicely  stated  by  Lord  Eldon  in  this  language: 

*'The  general  principle  thought  to  be  most  reconcilable  to 
the  cases  is,  that  where  there  is  a  general  indefinite  purpose,  not 
fixing  itself  upon  any  object,  the  disposition  is  in  the  king  by 
the  sign-manual;  but  where  the  execution  is  to  be  by  a  trustee 
with  general  or  some  objects  pointed  out,  then  the  court  will 
take  the  administration  of  the  trust. '* 

The  first  principle  that  is  there  announced  is  what  is  known 
as  the  Cy  Pres  doctrine,  and  not  in  force  in  this  country.  The 
second  principle,  that  is  where  the  execution  is  to  be  by  trustee 
with  general  or  some  objects  pointed  out  then  the  court  will 
take  the  administration  of  the  trust,  is  we  think  the  law  of 
practically  every  state  of  this  union,  and  we  do  not  hesitate  to 
declare  it  to  be  the  doctrine  of  Ohio  in  relation  to  trusts.  But 
further  than  that  courts  of  this  state,  at  least,  will  not  go.  So 
that  notwithstanding  the  favorable  view  that  courts  may  take  of 
such  public  charities  and  the  desire  to  enforce  such  trusts  if  it 
can  not  be  done  according  to  the  intentioji  of  the  testator  it 
must  fail,  and  courts  will  not  attempt  to  direct  an  independent 
trust  that  seems  right  and  proper  to  the  court  without  regard  to 
the  directions  and  intention  of  the  testator.  This  whole  ques- 
tion resolves  itself  into  a  consideration  of  whether  or  not  the 
trustee  of  this  trust  has  the  right  of  selection  of  beneficiaries 
from  the  class  of  individuaLs  named  in  the  will. 
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The  case  of  Orimes'  Executors  v.  Harmon  et  al,  35  Indiana, 
page  198,  is  undoubtedly  a  well  considered  case  and  is  of  great 
assistance  to  this  court  in  disposing  of  the  question  at  bar. 

But  we  do  not  agree  with  it  in  all  its  conclusions,  although 
we  agree  with  the  result  reached  in  that  case.  And  Indiana  has 
not  permitted  all  the  doctrines  announced  in  that  case  to  go 
unchallenged,  and  that  portion  announced  in  that  case  that 
would  seem  to  require  of  us  to  declare  this  trust  void  is  no 
longer  the  law  of  that  state. 

But  in  the  case  of  Erskine  v.  Whitehead,  Executor,  et  al,  84 
Indiana,  page  360,  a  different  rule  is  announced,  and  one  we 
think  more  in  consonance  with  the  doctrine  of  other  states,  and 
particularly  the  state  of  Ohio,  so  far  as  the  courts  of  this  state 
have  considered  the  question  hete  involved.  In  that  case  the 
will  provided  that  the  annual  interest  or  income  of  said  trust 
shall  forever  be  appropriated  and  applied  to  the  aforesaid 
trustees  and  their  successors  forever  to  the  following  benevolent 
objects,  to-wit:  To  poor  families,  widows  and  orphans;  new- 
comers in  distress,  or  persons  in  Vanderburgh  county  suffering 
from  want  of  clothing,  food  or  fuel,  especially  in  the  winter; 
not  to  be  paid  to  drunkards,  but  to  their  suffering  families,  if 
worthy;  not  to  companies  or  corporations  of  any  kind,  except 
such  associations  as  may  be  founded  for  the  relief  of  the  poor; 
not  to  churches  of  any  profession  whatever,  but  to  those  in 
distress,  and  especially  to  suffering  families,  from  whatsoever 
country  or  whatever  name  or  denofliination,  etc.  And  it  was 
there  held  that  the  trustees  appointed  to  administer  the  trust 
had  the  power  and  authority  to  select  the  individual  beneficiaries 
thereof  from  the  classes  therein  named. 

In  the  121  Illinois,  page  269,  the  bequest  was,  **that  the  in- 
come of  the  fund  be  distributed  annually  among  the  worthy 
poor  of  the  city  of  La  Salle  in  such  manner  as  a  court  of  chancery 
may  direct,"  and  notwithstanding  no  trustee  was  appointed 
to  distribute  the  fund,  yet  the  court  held  that  the  power  of 
distribution  by  the  court  necessarily  included  the  power  to 
select  the  individuals  to  whom  distribution  should  be  made 
and  that  any  trustee  appointed  by  the  court  for  that  purpose 
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should  have  such  incidental  powers.  And  further  in  commenting 
upon  the  same  the  court  says,  **The  case  stands  the  same 
as  if  the  testatrix  herself  had  appointed  a  trustee  to  distribute 
the  fund.  The  trustee  to  be  appointed  by  the  court  will,  in  fact, 
be  a  trustee  of  her  appointment,  made  through  the  court  of 
chancery.''  So  that  in  such  case  the  trustee  acquired  no  further 
right  than  if  he  had  been  named  in  the  will,  and  yet  was  held 
to  have  the  power  of  selection. 

In  the  case  of  Hisketh  v.  Murphy,  36  New  Jersey  Equity,  page 
304,  the  income  was  to  be  used  for  '*the  relief  of  the  most  deserv- 
ing poor  of  the  city  of  Patterson,  aforesaid  forever,  without  re- 
gard to  color  or  sex ;  but  no  person  who  was  known  to  be  intem- 
perate, lazy,  immoral  or  undeserving,  to  receive  any  benefit  from 
said  fund.'*  This  bequest  was  held  valid;  and  it  was  further 
held  that  the  power  to  dispense  the  fund  carried  with  it  by 
implication  the  power  to  select  the  particular  beneficiaries.  And 
in  this  particular  case  many  more  things  are  to  be  determined 
than  in  the  case  at  bar.  First,  as  to  the  "temperance  or  intem- 
perance, whether  moral  or  immoral,  deserving  or  undeserving, 
lazy  or  diligent,  and  so  on,  and  yet  without  any  special  delega- 
tion of  that  power  it  was  held  to  be  a  power  incident  to  the 
other  powers  of  the  trustee.  In  this  particular  will  in  the  case 
at  bar  a  great  many  things  are  specifically  left  to  the  judgment 
of  the  trustee.  While  it  is  true  that  it  is  not  specifically  stated 
that  he  shall  select  the  individual  beneficiaries  from  the  class 
named,  yet  reading  the  item  as  a  whole  no  other  conclusion  can 
be  reached  but  that  it  was  intended  by  the  testator  that  the 
trustee  should  apply  it  as  best  as  he  could  along  the  lines  di- 
rected and  for  the  specific  purpose  named,  and  that  in  doing  so 
he  should  exercise  all  the  discretion  incident  to  the  performance 
of  such  a  trust. 

There  are  many  authorities  that  may  be  cited  in  support  of  all 
of  the  propositions  that  we  have  advanced,  but  we  think  we 
have  called  attention  to  enough  for  the  purpose.  It  is  true  there 
are  some  authorities  to  the  contrary,  but  they  are  few  and  far 
between,  and  in  many  instances  are  clearly  distinguishable  trom 
the  case  at  bar.    But  at  all  events  the  great  weight  of  American 
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authorities  on  this  are  to  the  effect  (1)  that  the  individual  bene- 
ficiaries of  a  charitable  trust  must  necessarily  be  vague  and 
uncertain,  and  it  is  sufficient  if  a  class  is  designated  from  whom 
the  trustee  can  select  the  same.  (2)  That  a  trustee  clothed  with 
the  power  of  administering  a  trust  fund  for  such  public  charity 
has  without  special  delegation  thereof  incidental  authority  to 
select  from  the  classes  named  the  individual  beneficiaries  thereof. 

Our  conclusion,  therefore,  is  that  this  trust  is  a  valid  one; 
that  the  trustee  has  the  power  to  select  the  individual  bene- 
ficiaries from  the  classes  named,  and  that  this  selection  ought  to 
be  and  necessarily  must  be  fair  and  impartial,  without  reference 
to  sex  or  any  other  (lualitication  than  required  by  the  provision 
of  the  will,  and  in  such  number  as  the  income  of  said  fund  will 
warrant,  and  it  is  his  duty  so  to  do  when  in  his  opinion,  honestly 
exercised,  the  fund  is  sufficiently  large  that  the  income  thereof 
will  enable  him  to  carry  out  the  objects  of  the  trust.  And  upon 
his  failure  to  properly  execute  his  trust  honestly,  fairly  and  im- 
partially the  remedy  therefor  is  ample  and  sufficient. 

Motion  for  new  trial  by  the  heirs  at  law  overruled.  Exceptions 
noted.  Thirty  days  for  separate  finding  of  fact  and  law  and  the 
statutory  time  for  bill  of  exceptions.  The  costs  in  this  court 
are  taxed  to  the  defendants,  and  the  costs  also  in  the  common 
pleas  court  made  upon  the  issue  joined  by  the  answers  of  said 
defendants  and  petitioner   are   also  taxed  to   the   defendants. 

Costs  of  the  petition  and  other  necessary  costs  for  the  construc- 
tion of  the  will  shall  be  paid  out  of  the  fund. 

Robert  H.  Day  and  Austin  Lynch,  for  plaintiff  in  error. 

John  W,  Craine  and  James  Welkcr,  for  defendants  in  error. 
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MONEY  PAID  UNDER.  MISTAKE  OF  LAW. 

[Circuit  Court  of  Columbiana  County.] 

Sarah  A.  IVIetzger  v.  Joseph  O.  Greiner  et  al. 

Decided,  October  Term,  1906. 

Money  Paid  under  a  Mistake  of  Law — Will  not  be  Ordered  Refunded 
by  a  Court  of  Equity,  When — Effect  of  Change  of  Law  by  Judicial 
Decision. 

1.  A  court  of  equity  will  not  order  refunded  to  a  trustee  money  paid 

him  by  another  trustee  under  a  mistake  of  law,  except  when  the 
mistake  is  mixed  with  misrepresentation  or  fraud,  or  where  the 
ignorance  of  the  complainant  has  conferred  upon  the  defendant 
a  benefit  which  he  can  not  in  good  conscience  retain. 

2.  Where  the  law  is  changed  by  judicial  decision,  such  change  will  not 

afreet  transactions  made  with  reference  to  the  law  as  it  stood  pre- 
vious to  such  change. 

Cook,  J. ;  Burrows,  J.,  and  Laubie,  J.,  concur. 

Appeal  from  common  pleas  court. 

The  controversy  in  thus  action  is  between  Byron  S.  Ambler, 
as  trustee  of  Joseph  KoU  under  the  insolvent  laws  of  the  state, 
by  his  cross-petition  and  the  answer  thereto  of  John  S.  ]McNutt, 
receiver  of  Greiner  &  Son,  who  will  hereafter  be  denominated 
plaintiff  and  defendant. 

Joseph  KoU  had  borrowed  from  Greiner  &  Son,  who  were 
bankers  at  Salem,  Ohio,  about  $6,000.  To  secure  the  loan 
KoU  deposited  a  number  of  shares  of  the  capital  stock  of  the 
Victor  Stove  Company,  a  corporation  organized  under  the  laws 
of  Ohio.  Subsequently  KoU  made  a  general  assignment  for 
the  benefit  of  his  creditors  under  the  insolvent  laws  of  Ohio, 
and  plaintiff  became  trustee,  succeeding  the  assignee  appointed 
in  the  deed  of  assignment.  Difficulties  arose  in  the  firm  of 
Greiner  &  Son,  which  was  a  partnership,  and  John  S.  McNutt 
was  appointed  receiver  to  settle  up  the  affairs  of  the  partner- 
ship. KoU  not  having  paid,  the  loan,  the  stock  deposited  with 
Greiner  &  Son  as  security  was  sold  and  the  proceeds  applied 
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upon  the  claim  due  the  bank,  which  was  about  one-third  of  the 
amount  then  due. 

After  the  appropriation  of  the  proceeds  of  the  sale  of  the 
stock  to  the  claim  of  Greiner  &  Son,  plaintiff  declared  a  divi- 
dend in  favor  of  the  creditors  of  Koll,  and  paid  the  dividend 

in  favor  of  Greiner  &  Son  upon  the  full  amount  of  the  loan  of 
$6,000  to  the  defendant,  as  he  thought  under  the  law  he  was 
required  to  do,  and  not  upon  the  amount  of  the  claim  less  the 
proceeds  of  the  sale  of  the  stock.  This  court  after  the  payment 
of  the  dividend  to  defendant  by  plaintiff,  in  the  case  of  The 
State  National  Bank  v.  Esterly,  decided  that  in  such  a  case  the 
creditor  is  only  entitled  to  a  dividend  upon  the  balance  re- 
maining after  deducting  the  proceeds  of  the  collateral  taken 
to  secure  the  debt;  and  the  case  was  affirmed  by  the  Supreme 
Court  by  a  divided  court  (69  0.  S.,  24). 

After  the  decision  in  the  Esterly  case  by  the  Supreme  Court, 
plaintiff  filed  his  cross-petition  in  this  case,  which  is  the  orig- 
inal case  in  which  the  receiver  was  appointed,  asking  that 
defendant  be  required  to  pay  back  to  him  the  amount  so  paid 
by  mistake,  as  the  assets  of  Koll  were  not  sufficient  to  pay  all  his 
debts.  Defendant  contests  this  claim  of  plaintiff  and  insists 
that  he  has  a  right  to  retain  the  full  amount  received  by  him. 
In  the  agreed  statement  of  facts  submitted  to  us,  the  reason 
assigned  why  plaintiff  paid  over  to  defendant  the  dividend  upon 
the  full  amount  of  the  claim  of  Greiner  &  Son,  and  not  upon 
the  amount  of  the  claim  after  deducting  the  proceeds  of  the 
collateral,  is  that  it  was  the  general  custom  in  this  state  to 
do  so,  and  that  he  understood  that  to  be  the  law,  as  established 
by  decisions  in  the  highest  courts  of  many  of  the  states,  and 
by  the  lower  courts  of  this  state,  and  that  there  was  no  decision 
of  the  Supreme  Court  upon  the  question.  In  the  case  of  Jdke 
V.  Stallo,  1.  Nisi  Prius  Reports,  pajre  29,  it  was  decided  by  a 
very  eminent  judge  that  the  creditor  was  entitled  to  a  dividend 
upon  the  full  amount  of  his  claim,  and  this  opinion  is  sup- 
ported by  many  decisions  of  diffeivnt  states,  as  well  as  of  the 
federal  and  English  courts.  Merrill  v.  National  Bank  of  Jack- 
sonville, 173  U.  S.,  131,  and  cases  therein  cited. 
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Plaintiff  was  a  lawyer  and  was  familiar  with  these  decisions, 
and  the  payment  of  the  dividend  by  defendant  was  a  pure 
mistake  of  law  with  no  mixture  of  fact.  Furthermore,  there  is 
no  claim  that  any  misrepresentation  or  fraud  was  practiced  by 
defendant,  and  it  could  not  be  said  that  defendant  had  any 
advantage  in  the  transaction  that  would  require  a  court  of 
equity  to  interfere  any  more  than  a  court  of  law. 

The  rule  in  such  cases  is  well  stated  in  Eng.  &  Am.  Enc.  of 
L.   (2d  Ed.),  Vol.  20,  page  816: 

'*It  is  one  of  the  fundamental  maxims  of  the  common  law 
that  ignorance  of  the  law  excuses  no  one.  It  is  a  maxim  founded 
not  only  on  expediency  and  policy,  but  on  necessity.  *If  ig- 
norance of  the  law  could  be  admitted  in  judicial  proceedings 
as  a  ground  of  complaint  or  of  defense,  courts  would  be  in- 
volved and  perplexed  with  questions  incapable  of  any  just 
solution,  and  embarrassed  by  inquiries  almost  interminable, 
until  the  administration  of  justice  would  become  in  effect  im- 
practicable. There  would  be  but  few  cases  in  which  one  party 
or  the  other  would  not  allege  it  as  a  ground  of  exemption;  and 
the  extent  of  the  legal  knowledge  of  each  individual  suitor, 
not  his  acts  or  words,  would  be  the  material  fact  on  which 
judgments  would  be  founded.'  It  is  therefore  applied  most 
rigidly  at  law,  and  is  only  relaxed  in  equity  where  the  mistake 
is  mixed  with  misrepresentation  or  fraud,  or  where  the  ig- 
norance of  the  complainant  has  conferred  upon  the  defendant 
a  benefit  which  he  can  not  in  good  conscience  retain." 

In  note  7  it  is  statied: 

**If  one  of  the  parties  to  a  contract  is  in  truth  ignorant  of 
a  matter  of  law  involved  therein,  and  the  other  party,  knowing 
him  to  be  so,  takes  advantapre  of  the  circumstance,  he  is  guilty 
of  fraud  and  the  court  will  relieve. '* 

But  it  is  hardly  necessary  to  go  outside  of  our  own  state  for 
authorities  as  the  case  of  Phillips,  Executor,  v.  McConica,  Onar- 
diaUf  59  O.  S.,  1,  is  directly  in  point  except  it  was  an  action  at 
law.    In  that  case  it  was  held  that — 

**^Ioney  voluntarily  paid  by  an  executor,  upon  distribution, 
to  one  not  entitled  to  receive  the  same,  under  a  mistake  of  his 
rights  and  duties  as  executor,  there  being  no  mistake  of  fact, 
can  not  be  recovered  back.'' 
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That  case,  like  this,  was  between  trustees,  the  money  having 
been  paid  by  an  administrator  in  the  settlement  of  an  estate 
to  a  guardian  of  a  minor,  which  minor  the  executor  assumed 
was  a  legatee  under  the  law,  but  which,  in  fact,  was  not  the 
case.  The  minor  had  no  claim  upon  the  fund  whatever,  and 
yet  the  court  says  in  the  opinion: 

**The  executor  had  the  right  to  obtain  the  judgment  of  the 
court  as  to  the  proper  person  to  receive  this  money,  as  was  done 
in  Upson  v.  Noble,  35  O.  S.,  655,  Revised  Statutes,  Section  6202. 
But,  knowing  all  the  facts,  he  did  not  seek  the  direction  of  the 
court,  but  relying  upon  his  own  judgment,  paid  the  money  at 
his  own  peril.  If  he  intended  to  litigate  the  matter  he  should 
have  litigated  before  payment.  It  is  now  too  late,  unless  he 
can  show  he  paid  it  under  a  mistake  of  fact,  and  this  his  present 
petition  fails  to  show." 

It  is  again  contended  by  plaintiff  that  because  at  the  time 
of  the  payment  of  fhh  dividend  to  defendant  it  was  the  settled 
law  in  Ohio  that  the  dividend  should  be  paid  upon  the  full 
amount  of  the  claim,  the  money  should  be  ordered  paid  back. 
This  claim  is  entirely  too  broad.  At  the  time  of  payment  there 
was  no  decision  of  our  Supreme  Court  upon  the  qiiestion,  and 
the  decision  of  the  Common  Pleas  Court  of  Hamilton  County 
in  Jelke  v.  Stalloy  supra,  and  of  the  United  States  Circuit 
of  Appeals  for  the  Sixth  Circuit  in  a  case  from  the  Western  Di- 
vision of  the  Southern  District  of  Ohio,  59  Federal  Reporter, 
372,  could  hardly  settle  the  law  in  the  state. 

But  if  the  law  had  been  fullv  settled  as  claimed  bv  the 
plaintiff  even  by  our  Supreme  Court,  and  a  different  holding 
was  afterwards  made,  the  result  would  be  the  same.  It  might 
be  important  in  a  controversy  between  Ambler  and  the  credi- 
tors of  Koll,  but  it  would  not  change  the  question  we  are  con- 
sidering at  all. 

**  Certainly  when  the  law  of  a  state  is  changed  by  judicial 
decision,  it  does  not  open  or  annul  what  has  been  done  in  other 
cases  of  a  like  kind  for  years  before,  under  a  different  under- 
standing of  the  law.  To  permit  such  effect  of  the  subsequent 
decision  would  lead  to  the  most  mischievous  consequences.'* 
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In  the  ease  of  Lyon  v.  Richmond,  2  Johnson's  Chancery  Re- 
port, 51,  it  was  held,  Chancellor  Kent  delivering  the  opinion, 
that— 

^*1.  A  subsequent  decision  of  the  court  of  errors  in  a  differ- 
ent case,  giving  a  different  exposition  of  a  point  of  law  from 
the  one  declared  by  the  Supreme  Court,  where  the  parties  to 
a  suit  entered  into  an  agreement  relative  to  such  suit,  can  have 
no  retrospective  effect  so  as  to  destroy  the  operation  of  such 
agreement. 

'*The  court  does  not  relieve  parties  from  their  acts  and  deeds 
fairly  done,  on  a  full  knowledge  of  the  facts,  though  under  a 
mistake  of  law.  Every  person  is  charged,  at  his  peril,  with  a 
knowledge  of  the  law." 

This  decision  was  made  in  1816,  and  it  seems  to  have  been 
generally  followed  in  all  the  states.  Pittsburg  &  Lake  Angeline 
Iron  Co.  V.  Lake  Superior  Iron  Co.,  118  Mich.,  109,  and  cases 
and  authorities  there  cited. 

Finding  and  decree  in  favor  of  defendant,  dismissing  the 
cross-petition  of  plaintiff  at  his  costs. 

Carey  &  Mullins,  for  plaintiff. 

S.  W.  Ramsey,  for  defendant. 
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EVIDENCE  OF  CONSPIRACY  UNDER  THE  VALENTINE 

ANTI-TRUST  LAW. 

[Circuit  Court  of  Erie  County.] 

Henry  Hughes  v.  State  of  Ohio,  and  H.  C.  Webster  et  al  v. 

State  op  Ohio. 

Decided,  January  12,  1907. 

Valentine  Anti-Trust  Law — Sufficiency  of  Indictment  Under — Venue — 
What  Acts  Fall  Within — Unconstitutional  Feature  as  to  the  Com- 
petency of  Proof — Discretion  of  the  Court — As  to  Introduction  of 
Evidence  after  Close  of  Defense — Inadmissible  Form  of  Question 
Relating  to  Conversations  Between  Conspirators — Evidence  Estab- 
lishing Existence  of  Illegal  Combination — Can  not  be  Done  by  Gen- 
eral Reputation — Employe,  to  Warrant  his  Conviction,  Must  have 
had  Knowledge  of  Character  of  Combination. 

1.  An  indictment  cliarging  defendants  with  being  a  trust  combination 

in  violation  of  the  Valentine  Anti-trust  law,  from  March  10,  1900, 
and  continuing  until  March  9,  1903,  and  further  charging  yiola- 
tions  of  said  law  during  that  time,  is  not  demurrable  or  subject 
to  motion  to  quash  on  the  ground  of  duplicity,  in  that  each  day  of 
the  existence  of  such  an  alleged  combination  constitutes  a  sep- 
arate offense  under  Section  4427-4,  and  that  the  indictment  at- 
tempts to  charge  numerous  offenses  in  one  count. 

2.  It  is  within  the  discretion  of  the  court  to  grant  permission  to  the 

prosecution  to  introduce  additional  evidence  in  chief  after  the  close 
of  the  defense,  and  after  requests  for  instructions  to  the  Jury  have 
been  passed  on. 

3.  After  having  exhausted  the  memory  of  a  witness  his  attention  may 

be  drawn  to  a  particular  subject-matter  of  conversations;  but  it  is 
error  to  permit  a  question  suggesting  to  him  the  very  statement 
desired,  and  secure  his  assent  thereto. 

4.  To  bring  a  prosecution  under  the  Valentine  Anti-trust  act  within 

the  venue  of  a  particular  county,  the  illegal  combination  must 
have  been  entered  into  in  such  county,  or  some  act  must  have  been 
committed  therein,  in  furtherance  of  the  unlawful  purposes  of  such 
combination. 

5.  Evidence  of  statements,  conversations  and  conduct  of  alleged  con- 

spirators, not  a  part  of  the  transactions  charged  in  an  indictment 
under  the  Valentine  Anti-trust  law,  but  offered  to  establish  the 
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existence  of  the  alleged  illegal  combination,  i&  not  admissible 
against  a  defendant  who  was  not  present  and  did  not  concur  in 
such  statements,  conversations  or  conduct 

6.  A  defendant  in  a  prosecution  of  a  trust  combination,  under  the 

Valentine  Anti-trust  law,  is  deprived  of  his  right  to  a  decision  of 
a  Jury  as  to  his  guilt  or  innocence,  and  deprived  of  his  liberty  or 
property  without  due  process  of  law  by  the  operation  of  Section 
4427-6,  which  provides  for  the  proof  of  the  existence  of  an  illegal 
combination  by  the  establishment  of  its  general  reputation  as 
such;  and  therefore  that  portion  of  said  statute  is  unconstitutional 
and  invalid. 

7.  In  a  prosecution  under  the  Valentine  Anti-trust  law,  a  charge  to 

the  jury,  "If  defendant  was  an  employe  of  any  such  unlawful  com- 
bination *  *  *  or  did  knowingly  carry  out  any  of  the  stipu- 
lations or  purposes  *  *  *  of  any  such  unlawful  combination, 
*  *  *  then  you  would  be  warranted  in  finding  him  guilty," 
is  erroneous  in  that  it  might  result  in  a  conviction  for  being  an 
employe  of  a  combination,  or  carrying  out  any  of  its  purposes 
without  having  knowledge  of  its  unlawful  purpose  or  character. 

WiLDMAN,  J.;  Parker,  J.,  and  Haynes,  J.,  concur. 

Error  to  Erie  Common  Pleas  Court. 

In  the  court  of  common  pleas  on  March  9,  1906,  the  plaintiffs 
in  error,  Henry  Hughes,  H.  C.  Webster,  W.  H.  Lyons,  W.  N. 
Cleveland,  J.  H.  Hilton,  the  Massillon  Bridj^e  Company,  the 
King  Bridge  Company,  the  Bellefontaine  Bridge  Company,  the 
Canton  Bridge  Company  and  the  Mount  Vernon  Bridge  Com- 
pany, were  jointly  indicted  with  other  defendants  for  alleged 
violation  of  the  Valentine  Anti-trust  law.  Section  4427-1,  et  seq., 
Revised  Statutes.  Two  of  the  plaintiffs  in  error,  the  Massillon 
Bridge  Company  and  the  Canton  Bridge  Company,  are  not  now 
prosecuting  their  proceeding  in  error. 

The  defendant,  Hughas,  was  tried  separately  to  a  jury  and 
convicted.  The  other  defendants  waived  a  jury,  and  the  case 
by  their  consent  was  submitted  to  the  court  on  the  recorded 
evidence  in  the  Hughes  case.  All  the  defendants  were  adjudged 
guilty  and  each  of  them  was  fined  $500,  except  Hughes,  who 
was  fined  $1,000. 

Prior  to  these  proceedings,  except  the  finding  and  presenta- 
tion of  the  indictment,  motions  to  quash,  pleas  in  abatement  and 
demurrers  were  filed  and  overruled  by  the  court.    All  defendants 
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except  Hughes  waived  any  claimed  errors  in  such  rnlinpfs,  and 
those  of  them  who  are  prosecuting  this  error  proceeding  base 
their  prayer  for  a  reversal  substantially  on  the  ground  that 
the  evidence  does  not  justify  the  judgments  of  conviction. 

The  defendant,  Hughes,  preserved  his  exception  to  the  over- 
ruling of  his  motion  to  quash  the  indictment  and  numerous 
other  exceptions  in  the  subsequent  stages  of  the  case.  The 
accusation  embodied  in  the  indictment,  which,  under  these  ex- 
ceptions, it  becomes  important  to  examine,  is  substantially  as 
follows : 

That  the  defendants  on  March  10,  1903,  '*at  the  county  of 
Erie  aforesaid,  and  from  and  since  the  said  tenth  day  of  March, 
aforesaid,  in  the  year  1903  aforesaid,  continually  until  the  day 
of  finding  this  indictment,  to-wit,  the  ninth  day  of  March,  in 
the  year  of  our  Lord  1906,  engaging  then  and  there  in  a  con- 
spiracy against  trade,  then  and  there  unlawfully  were  members 
of,  acted  with  and  in  pursuance  of  and  knowingly  aided  and 
assisted  in  carrying  out  the  purposes  of  a  certain  trust,  the 
purposes  of  which  said  trust  were  then  and  there  to  increase 
the  price  of  certain  ccmunodities,  to-wit  highway  bridges,  super- 
structures of  said  highway  bridges,  structural  bridge  iron  and 
structural  bridge  steel,  and  to  prevent  competition  in  manu- 
facturing, transportaticm,  and  sale  of  said  commodities,  the 
said  trust  being  then  and  there  a  combination  of  capital,  skill, 
and  acts  by  the  said  persons  .and  corporations  aforesaid  for  the 
purposes  aforesaid,  and  the  said  corporations  being  then  and 
there  corporations  duly  organized,  exi.sting,  and  doing  business 
in  said  state  of  Ohio,  contrarv  to  the*  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state  of 
Ohio.'' 

The  motion  to  (luash  attacks  this  indictment  upon  the  grounds 
of  indefinitencss  and  duplicity.  The  statute  (Section  4427-4) 
provides  that  each  day's  violation  of  this  act  ^* shall  constitute 
a  separate  offense,"  and  it  is  urged  that  this  indictment  by 
its  *'continuando"  extending  over  a  period  of  three  years,  at- 
tempts to  charge  numerous  offenses  in  one  count,  and  that  this 
is  not  permissible. 
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Cases  are  cited  to  support  this  contention,  but,  without  paus- 
ing to  comment  upon  them,  it  is  enough  to  say  that  in  oiu* 
judgment  they  are  inapplicable  to  this  kind  of  an  offense  as  set 
forth  in  the  indictment. 

No  emphasis  in  argument  is  placed  on  the  point  that  the 
indictment  is  indefinite  and  does  not  sufficiently  apprise  de- 
fendant of  the  nature  of  the  accusation  against  him.  We  will 
therefore  pass  the  question  without,  however,  indicating  ap- 
proval of  the  form  which  the  charge  has  taken.  It  is  probable 
that  the  defendant,  Hughes,  knowing  in  what  transaction  in 
Erie  county  he  had  been  engagini  in  connection  with  bridges, 
was  not  prejudiced  by  any  lack  of  particularity  in  the  indict- 
ment. 

We  think  that  the  indictment  is  not  vulnerable  to  attack  on 
other  grounds  and  that  the  pleas  in  abatement  and  demurrers 
were  not  well  taken. 

The  evidence  taken  on  the  Hughes  trial  and  relied  on  by  the 
state  to  justify  the  conviction  of  all  the  defendants,  is  presented 
to  us  in  a  printed  pamphlet  of  something  over  two  hundred 
pages,  disclosing  not  only  the  testimony  and  exhibits  and  the 
instructions  given  and  refused,  but  numerous  exceptions  to  rul- 
ings of  the  trial  court.  We  will  not  attempt  specific  reference 
to  all  of  them,  but  will  consider  such  as  seem  to  demand  special 
attention.  Under  the  waiver  by  all  defendants  except  Hughes 
and  the  submission  of  the  case  by  them  on  the  evidence  on  his 
trial,  the  various  exceptions  taken  by  him  to  the  admission  of 
evidence  are  not  available  to  his  co-defendants  so  far  as  those 
exceptions  relate  to  the  forms  of  questions  or  any  matters  other 
than  the  competency  of  the  evidence  itself.  It  is  very  manifest 
also  that  such  co-defendants  have  no  concern  with  refusals  to 
instruct  the  jury  as  requested  in  the  Hughes  case,  or  with  the 
charge  of  the  court  as  given.  Their  trial  was  without  the  aid 
of  a  jury  and  no  instructions  were  refused  or  given. 

The  defendant,  Hughes,  excepted  (see  page  190  of  the  printed 
record)  to  the  permission  granted  by  the  court  to  the  state  to 
introduce  additional  evidence  in  chief  after  the  closing  of  the 
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defense  and  after  requests  for  instructions  to  the  jury  had  been 
passed  on. 

The  matter  was  within  a  discretion  of  the  court,  which  seems 
to  have  been  properly  exercised.  In  the  introduction  of  this 
evidence,  however,  a  question  was  asked  of  the  witness,  E.  U. 
Hirt,  by  the  counsel  calling  him  (see  page  191),  which  we  think 
should  not  have  been  permitted.  The  testimony  related  to  a 
conversation  with  the  defendant,  Hughes,  concerning  the  letting 
of  a  bridge  at  Fremont  in  March,  1906.  The  witness  had  stated 
the  conversation  as  he  seemed  to  recall  it  and  added  that  what 
he  had  related  was,  he  thought,  the  substance  of  all  that  was 
said.    Thereupon  counsel  for  the  state  asked : 

**Did  he  say  to  you  in  words  or  in  substance  that  there  might 
be  other  bridge  companies  present,  but  that  he  could  get  them 
out  of  the  way?*' 

The  witness  answered  over  defendant  *s  objection  : 
**Yes,  he  did.'' 

While  it  might  have  been  proper  after  exhausting  the  memory 
of  the  witness  to  invite  his  attention  to  any  particular  subject- 
matter  of  conversation,  it  was  not  within  the  bounds  of  legitimate 
questioning  by  the  attorney  who  had  called  the  witness,  to  sug- 
gest to  him  the  very  statement  desired  and  obtain  his  assent  to 
such  suggestion.  The  answer  so  elicited  furnished  the  only  im- 
portant item  of  evidence  from  this  witness,  and  the  ruling  of  the 
court  permitting  it  was  both  erroneous  and  prejudicial.  It  was 
not  justified  by  any  apparent  unwillingness  on  the  part  of  the 
witness  to  tt^stify  favorably  to  the  state,  or  by  any  adverse  in- 
terest, nor  was  it  justified  as  impeachment  of  Hughas  by  any 
sufficient  foundation  previously  laid  therefor. 

Although  the  charge  in  the  indictment  did  not  define  the  par- 
ticular manner,  or  set  forth  the  transaction  or  transactions  in 
which  it  was  claimed  that  the  defendants  in  Erie  county  **  aided 
and  assisted  in  carrying  out  the  purpases'*  of  the  alleged  trust, 
said  purposes  being  **to  increase  the  price  of  certain  bridges,'* 
and  to  ^*  prevent  competition  in  manufacturing,  making,  trans- 
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portation  and  sale''  of  them,  the  evidence  on  the  trial,  so  far  as 
related  to  conduct  of  the  defendants  in  Erie  county,  was  directed 
by  the  state  to  transactions  occurring  in  the  summer  of  1903,  in 
the  public  letting  of  bids  for  the  repair  of  what  is  known  as  the 
Fries  Landing  bridge.  While  all  the  defendants  are  charged 
with  being  members  of  the  alleged  trust  during  the  entire  period 
of  three  years  from  IVIarch  10,  1903,  to  March  9,  1906,  there  is 
no  evidence  that  they  did  any  acts  in  Erie  county  during  said 
period,  in  furtherance  of  the  alleged  purposes  of  the  trust,  unless 
they  did  them  in  direct  connection  with  the  Fries  Landing  bridge. 
The  language  of  the  trial  judge  in  one  paragraph  of  his  charge 
as  found  on  page  195  of  the  printed  record  is  pertinent,  as  show- 
ing his  understanding,  with  which  we  are  in  accord,  of  the 
claims  of  the  state  in  this  respect.  I  quote  a  part  of  this  para- 
graph as  follows: 

**I  will  say  to  you  further  in  regard  to  this  matter  it  is  not 
claimed  by  the  state  that  any  of  the  parties  named  in  the  indict- 
ment are  residents  of  Erie  county,  or  that  any  trust  or  unlawful 
combination  among  the  defendants  named  in  the  indictment  has 
a  permanent  residence  or  existence  in  Erie  county ;  but  the  state 
claims  that  such  unlawful  combination  exists  and  did  exist  on 
the  day  named  in  the  indictment  or  thereabouts,  and  that  about 
that  time  the  defendant  in  this  action,  who  is  now^  being  tried, 
Henry  Hughes,  acting  for  and  on  behalf  of  such  unlawful  com- 
bination, to  carry  out  some  of  the  purposes  prohibited  by  the 
ternLs  of  the  law  which  I  have  heretofore  read  to  you,  came  int© 
Erie,  county  and  did  knowingly  carry  out  some  of  the  stipula- 
tions, purposes,  prices  or  rates  of  such  unlawful  combination 
and  orders  thereunder,  or  in  pursuance  thereof  in  manner  and 
form  as  charged  in  the  indictment. '^ 

Our  conception  of  the  spirit  and  purpose  of  the*  statute  under 
which  this  case  was  instituted  and  prosecuted  is,  that  it  was  not 
contemplated  that  a  member  of  an  unlawful  combination  as 
defined,  might  be  indicted  in  any  or  every  county  of  the  state 
wherein  he  or  any  of  his  associates  should  chance  at  any  time  to 
be.  To  give  the  Erie  county  court  jurisdiction  some  offense  must 
have  been  committed  in  Erie  county.  The  entering  into  an  un- 
lawful combination,  or  the  doing  of  any  overt  act  in  furtherance 
of  its  unlawful  purposes  would  be  such  an  offense. 
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In  this  case,  then,  the  state  was  compelled  to  base  its  prosecu- 
tion upon  either  (1)  the  entering  into  such  a  combination  in 
Erie  county;  or  (2)  the  aiding  of  such  a  combination  previously 
formed  in  this  county  or  elsewhere. 

The  second  of  these  theories  is  the  one  apparently  adopted  by 
counsel  for  the  state,  and,  further,  that  the  unlawful  combina- 
tion was  formed  outside  of  Erie  county  and  several  years  prior 
to  the  date  of  the  offense  charged  in  the  indictment. 

In  support  of  this  latter  theory  and  to  establish  the  fact  of  a 
pre-existing  combination  among  the  defendants,  evidence  was 
offered  and  received  of  transactions  in  other  counties  and  con- 
duct and  statements  of  defendants  other  than  Hughes  and  not 
in  his  presence,  or,  so  far  as  appears,  within  his  knowledge,  at 
divers  times  from  about  the  year  1898,  the  year  in  which  the 
Valentine  act  took  effect,  to  some  time  subsequent  to  the  alleged 
unlawful  transactions  in  Erie  county.  The  view  of  the  trial 
judge  as  to  the  admissibility  of  this  class  of  evidence  is  expressed 
in  his  language  as  quoted  on  page  16  of  the  printed  record.  In 
reply  to  the  objections  of  defendant's  counsel,  he  says: 


(< 


They  have  a  right  to  establish  acts  a  reasonable  time  before 
and  a  reasonable  time  after  the  date  of  the  offenso  charged,  for 
the  purpose  of  assisting  the  jury  to  determine  whether  qt  not  at 
this  particular  time  a  trust  existed.'' 

But  statements  and  conduct  of  alleged  conspirators  in  the 
absence  of  a  defendant,  have  never,  we  believe,  been  deemed 
competent  to  prove  his  complicity  with  them  in  their  unlawful 
combination.  Upon  adequate  proof  that  a  conspiracy  exists  and 
that  a  defendant  has  entered  into  it,  he  is  bound  by  the  conduct 
of  his  confederates  in  furtherance  of  their  common  unlawful 
purposes.  Each  conspirator  is  the  agent  of  his  fellows  to  this 
extent.  But  the  principle  goes  no  further.  As  the  authority 
of  an  agent  can  not  be  shown  by  his  own  hearsay  admissions  or 
statements,  so  the  conduct  or  hearsay  statements  of  alleged  con- 
spirators in  the  absence  of  claimed  associates  can  not  be  used  to 
establish  their  association. 

As  an  illustration  of  this  class  of  evidence  admitted  on  the 
trial  of  Hughes  over  his  objection  reference  may  be  made  to  the 
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testimony  of  John  J.  Dun,  be^nning  on  page  15  of  the  printed 
record.  He  was  an  agent  for  the  J.  G.  Wagner  Company  in  the 
bridge  business  from  some  time  in  April,  1898,  prior  to  the  tak- 
ing effect  of  the  Valentine  law,  until  the  fall  of  1899.  He  tes- 
tifies as  to  various  transactions  during  that  period,  tending  to 
show  arrangements  among  some  of  the  companies  named  in  the 
indictment  and  others  in  violation  of  the  statute  if  entered  into 
after  it  took  effect  in  July,  1898.  Hughes  does  not  appear  to 
have  been  present  at  these  transactions  or  to  have  had  knowledge 
of  them,  or,  indeed,  to  have  been  employed  as  agent  by  any  of 
the  defendant  companies  until  the  fall  of  1901.  The  testimony 
of  Dun  could  have  no  legitimate  effect  against  him,  and  his  ob- 
jection to  it  should  have  been  sustained.  As  appears  on  page  20 
of  the  printed  record,  the  judge  said,  as  to  a  part  of  this  testi- 
mony relating  to  the  bridge  lettings  in  Cincinnati : 

**The  jury  will  understand  this  evidence  is  only  competent  in 
case  the  prosecutor  connects  it  with  some  of  the  companies  named 
in  this  indictmenf 

But,  although  indicted,  none  of  the  companies  were  on  trial, 
and  the  evidence  was  then  being  introduced  against  Hughes 
alone.  Upon  his  entering  into  relations  with  the  IMassillon  Bridge 
Company  as  its  agent  in  the  fall  of  1901,  he  can  not  be  presumed 
to  have  had  knowledge  of  any  secret  and  unlawful  dealings  of 
that  or  any  other  companies  at  least  two  years  earlier. 

Another  important  item  of  evidence  admitted  over  objection 
is  found  on  page  202  of  the  printed  record.  It  consists  of  cor- 
respondence had  between  the  Canton  Bridge  Company  and  its 
own  agent,  H.  G.  Hammond,  in  the  year  1903,  concerning  bridges 
in  Lorain  and  Huron  counties  and  proceedings  relating  thereto. 
Language  in  this  corre^spondence  strongly  suggests  some  com- 
bination among  this  company,  the  Massillon  Bridge  Company 
and  the  King  Bridge  Company,  as  to  a  pooling  of  profits  on 
these  bridges,  and  perhaps  others;  but  even  if  it  had  clearly 
recited  such  an  arrangement  and  had  mentioned  Hughes  as  a 
party  to  it,  the  correspondence  would  not  have  been  admissible 
against  him,  in  the  absence  of  any  showing  that  he  had  knowledge 
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of  it  and  assented  to  it,  to  prove  that  he  was  engaged  in  the 
combination. 

These  are  examples  of  what  we  deem  objectionable  items  of 
evidence  introduced  on  the  trial.  We  hold  that  wherever  during 
the  progress  of  the  trial  the  principles  which  I  have  endeavored 
to  express  were  violated,  the  court  erred. 

An  even  more  important  line  of  testimony  and  one  which 
seems  vital  to  the  case,  was  admitted  by  the  court  against  objec- 
tion and  considered  in  the  charge  to  the  jury  in  the  following 
words,  found  on  page  194  of  the  printed  record : 

**The  law  prescribes  a  rule  of  evidence  which  you  will  consider 
in  determining  the  question  as  to  whether  or  not  there  was  in 
existence  at  the  time  named  in  the  indictment  or  thereabouts  a 
combination  or  trust  in  violation  of  the  sections  which  I  have 
heretofore  read  to  you.  You  will  see  from  it  that  it  is  not  neces- 
sary to  have  direct  evidence  of  the  existence  of  such  combination 
or  trust.  Its  character  may  be  established  by  general  reputation, 
that  Ls,  what  people  generally  say  about  it.  You  will  look  to  all 
the  evidence  on  this  head,  including  the  evidence  of  the  repu- 
tation of  the  so-called  bridge  trust,  which  is  the  subject  of  inves- 
tigation in  this  prosecution,  and  determine  from  it  whether  or 
not  there  was  in  existence  a  triLst  or  combination  in  violation 
of  the  law  which  I  have  read  to  you,  in  manner  and  form  as 
charged  in  the  indictment." 

This  instruction  and  the  testimony  on  which  it  was  based  call 
for  a  careful  examination  of  the  statute.  Such  grave  doubts  as 
to  the  proper  construction  and  the  constitutional  validity  of  the 
section  concerning  evidence  of  the  reputation  of  an  alleged  trust 
have  existed  in  the  minds  of  lawyers  and  judges  of  the  state, 
that  in  most,  if  not  all,  the  prosecutions  in  other  counties  under 
the  act,  convictions  have  not  been  sought  by  means  of  such  evi- 
dence. Up  to  the  present  time,  so  far  as  we  are  advised,  despite 
the  fact  that  there  have  been  a  number  of  such  prosecutions, 
neither  the  Supreme  Court  nor  any  of  the  circuit  courts  have 
been  called  upon  to  give  special  attention  to  the  section  of  the 
statute  referred  to.  It  is  numbered  in  the  present  revision  Sec- 
tion 4427-6,  and  is  as  follows: 
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**In  prosecutions  under  this  act,  it  shall  be  sufficient  to  prove 
that  a  trust  or  combination,  as  defined  herein,  exists,  and  that  the 
defendant  belonged  to  it,  or  acted  for  or  in  connection  with  it, 
without  proving  all  the  members  belonging  to  it,  or  proving  or 
producing  any  article  of  agreement,  or  any  written  instrument 
on  which  it  may  have  been  basted;  or  that  it  was  evidenced  by 
any  written  instrument  at  all.  The  character  of  the  trust  or 
combination  alleged  may  be  established  by  proof  of  its  general 
reputation  as  such.*' 

The  last  sentence  above  is  the  one  on  which  emphasis  must  be 
placed  in  the  present  inquir>%  but  the  rest  of  the  section  should 
not  be  ignored. 

It  is  urged  with  force  and  plausibility  by  counsel  for  plaintiffs 
in  error  that  the  existence  of  the  combination  or  trust  must  be 
proved  by  evidence  other  than  that  of  reputation ;  and  that  it  is 
only  the  character  of  the  combination,  after  its  existence  has  been 
90  shown,  that  can  be  established  by  reputation. 

We  have  been  much  impresvsed  by  the  reasoning  in  support  of 
this  construction,  but  we  are  unable  to  adopt  it.  It  is  *'the 
character  of  the  trust  or  combination  alleged''  that  **may  be 
established  by  proof  of  its  general  reputation,"  and  it  is  its 
'* general  reputation  as  such"  that  is  to  be  received;  that  is,  its 
general  reputation  as  being  such  a  combination  as  the  statute 
defines  and  makes  criminal.  The  trial  court  was  in  our  judg- 
ment correct  in  construing  the  section  as  attempting  to  authorize 
the  proof  of  the  very  existence  of  the  criminal  combination. 

Counsel  for  the  state  seem  to  have  gone  somewhat  further  and 
to  have  assumed  in  at  least  some  of  their  questions  the  right  to 
prove  by  repute  not  only  the  existence  of  the  combination,  but 
the  membership,  of  the  defendants  in  it.  To  illustrate :  As  shown 
on  page  33  of  the  printed  record,  the  following  question  was 
asked  of  the  witness,  Graham: 

**  You  may  state  whether  it  is  or  is  not  a  fact  that  the  Massillon 
Bridge  Company,  with  other  bridge  companies  and  persons,  were 
generally  reputed  in  this  county  to  be  organized  in  a  combine 
for  the  purpose  of  preventing  competition  in  the  sale  of  highway 
bridges  and  bridge  material  since  the  first  day  of  January,  1903, 
or  during  any  part  of  that  time." 
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Perhaps  inadvertently  the  court  permitted  the  question  to  be 
answered  as  follows: 

**That  is  the  general  reputation,  as  far  as  I  know.'' 

It  may  be  noted  in  passing  that  the  question  calls  for  evidence 
of  reputation  during  a  period  extending  even  to  the  time  of  the 
trial,  and  the  answer  of  the  witness  is  in  the  prasent  tense. 

To  what  extent  any  bad  reputation  of  the  defendants  may 
have  been  created  or  increased  by  the  very  fact  of  this  prosecu- 
tion does  not  appear,  but  it  may  fairly  be  said  that  an  indictment 
and  prosecution  under  it  are  not  such  a  testimonial  of  character 
as  to  enhance  whatever  good  repute  an  accused  person  or  com- 
pany may  have  had. 

Questions  asked  of  witnesses  as  shown  on  pages  61,  62,  63,  65, 
71,  73  and  perhaps  on  other  pages,  are  of  like  character  and 
objectionable  for  the  reasons  which  I  have  given. 

It  remains  to  be  seen  whether  the  section  of  the  statute  which 
I  have  quoted  and  which  the  judge  correctly  interpreted  in  his 
charge  to  the  jiiry,  is  such  an  enactment  as  the  Legislature  had 
power  to  make. 

Our  Supreme  Court  has  recognized  the  legislative  power  to 
prescribe  the  rulas  of  evidence  which  shall  be  observed  by  its 
judicial  tribunals;  but  as  stated  by  Judge  Bradbury  in  the  case 
of  The  Pennsylvania  Co.  v.  McCann,  54  Ohio  St.,  10,  17,  *Mim- 
ited  only  by  the  constitutional  guaranties  respecting  the  due 
process  of  law,  vc»sted  rights  and  the  inviolability  of  contracts." 

Article  XIV,  Section  1,  of  the  Federal  Constitution  prescribes 
that: 

**No  state  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  mimunities  of  citizens  of  the  United  States; 
nor  shall  any  state  deprive  any  person  of  life,  liberty  or  prop- 
erty ivithout  due  process  of  law ;  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws." 

Does  the  section  of  our  statute  providing  that  the  existence  of 
a  criminal  combination  or  trust  may  be  established  by  its  general 
reputation  as  such,  attempt  to  deprive  any  person  of  life,  liberty 
or  property  ** without  due  process  of  law?"    That  the  enforce- 
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ment  of  the  statute  may  iDVolve  a  deprivation  of  liberty  or  loss 
of  property  by  imprisonment  or  fine,  is  manifest.  This  may  not 
be  done  except  by  due  process  of  law. 

From  time  immemorial  accused  persons  have  been  tried  upon 
evidence  direct  or  circumstantial,  documentary  or  oral,  and,  as 
to  some  facts  and  under  some  circumstances,  general  reputation 
has  been  treated  as  competent. 

As  to  one  class  of  cases,  the  maintaining  of  brothels,  the  ill 
fame  of  a  house  has  often,  but  not  always,  been  permitted ;  and 
the  like  rule  has  sometimes  been  applied  to  the  character  of  a 
groggery  or  dram  shop.  This  procedure  in  the  case  of  such 
nuisances  when  places  or  houses  of  this  character  were  defined 
or  treated  as  such,  existed  long  before  the  adoption  of  the  Federal 
Constitution  which  I  have  quoted.  Such  procedure  was  deemed 
**due  process  of  law''  at  that  time  in  the  jurisdictions  where  it 
was  sanctioned.  In  Ohio,  however,  we  have  no  adjudication  by 
the  Supreme  Court  recognizing  the  competency  of  such  evidence. 
The  decisions  of  lower  courts  as  to  evidence  of  general  reputation 
under  the  Winn  law  prohibiting  the  selling  of  liquor  in  reputed 
houses  of  prostitution  are  not  relevant  to  the  present  inquiry. 

But  we  are  not  advised  that  even  under  the  semi-barbarous 
practice  which  obtained  and  for  many  years  existed  under  the 
common  law,  evidence  that  an  accused  person  was  generally 
reputed  to  have  committed  the  crime  charged  against  him  was 
ever  permitted  in  other  classes  of  cases.  In  the  section  of  our 
statute  under  investigation  the  Legislature  attempts  to  enact  a 
wide  departure  from  legal  principles  which  have  stood  undis- 
turbed for  ages,  in  jealous  protection  of  private  rights. 

True,  the  statute  does  not  in  terms  say  that  the  criminality  of 
an  accused  person  may  be  shown  by  his  bad  reputation:  but  as 
we  construe  it,  and  as  wo  think  its  framers  intended  it,  it  does 
provide  that  the  guilt  of  the  association  of  which  the  accused 
may  be  a  conceded  member,  may  be  established  by  such  repu- 
tation. 

In  this  connection  I  invite  the  reading  of  the  forceful  language 
of  the  Supreme  Court  of  Rhode  Island  in  State  v.  Beswiek,  13 
R.  I.,  211  (43  Am.  Rep.,  26),  and  especially  page  216  and  fol- 
lowing. 
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If  the  Legislature  may,  to  make  convictions  more  easy  in 
alleged  violations  of  this  act,  provide  that  guilt  may  be  so  estab- 
lished, it  is  difficult  to  see  why  other  crimes,  equally  difficult  to 
establish  by  legitimate  proof,  may  not  be  so  shown. 

Nearly  all  crimes  are  committed  in  secret,  and  convictions  are 
often  difficult,  but  it  would  be  perilous  indeed  to  open  wide  the 
door  and  say  that  we  must  find  an  easier  way  and  will  permit 
convictions  on  rumor,  however  general.  Bad  reputation  is  too 
often  artfully  created  for  wicked  purposes,  and  at  the  best  is  too 
uncertain  and  perilous  to  admit  of  its  use  to  such  extent. 

Never  before  in  our  experience  have  we  noted  such  open  trials 
of  accused  persons  in  public  places  and  public  prints  before  the 
investigation  by  a  jury,  and  for  the  obvious  purpose  of  manufac- 
turing public  sentiment  adversely  to  the  accused,  as  have  been 
made  manifest  of  late.  We  can  not  consent  to  uphold  an  enact- 
ment, the  certain  result  of  which  is  to  make  more  mischievous  a 
public  sentiment  so  created. 

The  opportunity  afforded  by  such  a  statute  to  an  interested 
and  unscrupulous  attorney,  by  insinuations  and  accusations,  to 
manufacture  a  public  sentiment  which  may  be  utilized  for  the 
conviction  of  the  accused,  is  manifest.  Fortunately,  the  mem- 
bers of  the  bar  who  will  descend  to  such  dishonorable  and  un- 
professional practic(»s  are  not  numerous,  but  they  are  not  un- 
known to  the  profession.  It  is  needless  to  say  that  such  conduct 
would  be  impossible  to  the  high-minded  and  honorable  lawyer 
who,  as  prasecuting  attorney,  represented  the  state  in  the  present 
caae. 

Before  leaving  the  question,  I  should  add  my  judgment  that 
the  language  of  the  section  requires  the  construction  that  the 
effect  of  the  general  reputation,  if  proven,  not  merely  testified  to, 
is  to  establish,  that  is  to  say,  make  certain,  the  criminal  character 

As  defined  by  Webster,  to  *' establish''  is  *'to  make  stable  or 
of  the  combination  or  trust, 
firm,  to  fix  or  set  unalterably;  to  settle,  to  confirm.*' 

Anderson  defines  it:  **To  settle  certainly,  fix  permanently, 
what  was  before  uncertain  doubtful  or  disputed." 

The  words  of  the  section  were  unhappily  chosen  if  the  Legis- 
lature intended  only  a  prima  facie  rule. 
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CoDstnied  as  I  understand  the  lanjcuage,  a  defendant  is  de- 
prived of  his  right  to  the  decision  of  a  jury  as  to  his  guilt  or 
innocence  and  may  be  deprived  of  his  liberty  or  property  without 
due  process  of  law.  We  deem  the  provision  of  Section  4427-6 
embodied  in  its  last  sentence  unconstitutional  and  invalid. 

This  evidence,  so  permitted  and  used  by  the  jury  and  the  court 
below,  was  vital  to  the  state's  case.  The  other  evidence  was  in- 
sufficient, unaided,  to  establish  the  guilt  of  the  defendants  or  any 
of  them. 

As  the  cases  will  necessarily  be  remanded  to  the  court  below, 
it  is  proper  to  consider  other  claimed  errors  in  the  record.  These 
are  based  upon  refusals  to  instruct  the  jury  as  requested  by  the 
defendant,  Hughes,  and  upon  the  charge  as  given. 

Several  of  these  requested  instructions  involved  the  claim  that 
the  defendant  could  not  properly  be  convicted  of  furthering  the 
purposes  of  an  unlawful  combination  unless  he  had  knowledge 
of  its  existence.  The  court  was  not  required  under  our  criminal 
procedure  to  give  such  instructions  before  argument,  although 
requested  so  to  do;  nor  to  give  them  at  all  in  their  precise  phrase- 
ology ;  but  the  substance  of  the  proposition  claimed  should  have 
been  somewhere  embodied  in  the  gt^neral  charge  in  clear  terms. 
This,  we  think,  was  not  done,  or  if  done,  its  force  was  destroyed 
by  language  found  on  page  195  of  the  printed  record,  in  which 
the  court  charged  as  to  Hughes  that  '*If  he  was  *  *  *  an 
employe  of  any  such  unlawful  combination,  *  *  *  or  did 
knowingly  carry  out  any  of  the  stipulations  or  purposes  •  *  * 
of  such  unlawful  combination  «'  *  *  then  you  would  be 
warranted  in  finding  him  guilty."  The  knowingly  carrying  out 
the  purpases  of  a  combination,  and  the  knowing  of  the  existence 
of  a  combination  of  an  illegal  character,  are  not  so  clearly  iden- 
tical as  to  justify  the  instruction  in  this  alternative  form.  The 
instruction,  if  followed,  might  result  in  a  conviction  for  further- 
ing purposes  of  a  combination  without  knowing  of  the  illegality 
of  the  combination ;  or  even  for  being  an  employe  of  a  combina- 
tion without  knowledge  of  its  unlawful  purposes  or  character. 

There  is  language  in  other  parts  of  the  charge  tending  to  cure, 
but  not  clearly  doing  so,  this  misleading  instruction  and  the 
error  in  not  charging  substantially  as  requested. 
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The  requested  instructions  numbered  7  to  12,  inclusive,  re- 
stricting the  use  to  be  made  by  the  jury  of  certain  items  of  evi- 
dence, should  have  been  given  in  substance.  The  court,  by  not 
so  instructing,  and,  indeed,  by  the  language  of  the  general  charge 
permitted  their  use  generally  in  the  case. 

While  some  of  these  items  of  evidence  were  competent  as  to 
certain  of  the  defendants,  their  unqualified  use  as  against  the 
defendant,  Hughes,  was  erroneous  and  prejudicial. 

The  judgments  below  are  reversed  and  the  causes  remanded 
for  further  proceedings. 

King  &  RamsoUf  Hunt  &  0am,  Kinney,  O'Farrell  &  Rimel- 
spach,  O.  C,  Beis,  Waight  &  Moore,  Kline,  Tolles  &  Ooff  and 
V^ehber  &  Turtier,  for  plaintiffs  in  error. 

R.  H,  Williams,  contra. 


AGQUDtSCENCE  IN  TtfE  MISAPPLICATION  OF  A  TRUST  PUND. 

rClrcuit  Court  of  Hamilton  County.] 

In  Re  Estate  of  John  H.  Koehnken,  Deceased.* 

Decided,  January  5,  1907. 

Trusts — Misapplication  of  the  Trust  Fund — Acquiescence  of  the  Bene- 
ficiary Therein — Evidence  as  to  Knowledge  of  Beneficiary  as  to 
the  Wrongful  Act, 

Where  the  evidence  compels  the  belief  that  a  mother  acted  with  full 
knowledge  of  the  essential  facts  when  she  acquiesced  in  the  mis- 
appropriation of  her  trust  estate  by  her  son  while  acting  as  her 
trustee,  the  law  will  uphold  her  act,  but  without  sanction  of  his 
breach  of  trust 

GiPFEN,  J. ;  Jelke,  J.,  and  Swing,  J.,  concur. 

This  cause  was  remanded  for  a  new  trial  at  a  former  ti^rm  of 
this  court,  the  judgment  being  reversed  because  not  sustained  by 
sufficient  evidence.    6  C.  C. — N.  S.,  359. 

*  For  previous  report,  together  with  the  facts  in  this  case,  see  6  C.  C. 
— N.  S.,  359. 
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The  evidence  at  the  last  trial  is  even  more  convincing  that 
^Vnna  C.  Koehnken  had  full  knowledge  of  the  wrongful  act  of  her 
son  before  ratifying  or  acquiescing  in  the  same. 

Counsel  confuse  this  ratification  of  an  obviously  wrongful  act 
w^ith  that  of  an  apparently  fair  one.  There  is  no  pretense  that 
the  transaction  was  fair  to  the  mother,  nor  that  anv  inde- 
pendent  advice  would  have  made  the  wrong  more  obvious. 
She  was  not  influenced  by  any  consideration  of  his  ability  to 
repay  her,  nor  was  she  incapable  of  understanding  the  grravity 
of  his  offense,  but  her  sole  purpose  seems  to  have  been  to  shield 
and  aid  an  erring  son.  ThLs  was  her  choice  in  the  matter,  and 
is  only  typical  of  a  mother's  sacrifice  for  the  benefit  of  her 
child.  The  law  does  not  release  Herman  Koehnken  from  the 
obligation  to  reimburse  the  estate  of  his  mother,  nor  sanction  his 
breach  of  trust,  but  it  does  uphold  her  act  done  with  full  knowl- 
edge of  the  essential  facts. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Oscar  W.  Kuhn,  for  plaintiff  in  error. 

Albert  Bettinger  and  Ja<;ob  Shroder,  contra. 
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ATTEMPTED  DESTRUCTION  OF  PART  OF  WILL  BY 

TESTATOIL. 

[Circuit  Court  of  Lucas  County.] 

Ella  S.  Cogiilin,  Individually  and  as  Administratrix  op  the 
Estate  op  John  D.  Coghlin,  Deceased,  v.  John  T. 
CoGHLiN,  Executor  op  the  Will  op  Den- 
nis Coghijn,  et  al. 

Decided,  February  16,  1907. 

Wills — Contest  of,  on  Ground  of  Revocation — By  Tearing  a  Page  from 
the  Will — Intent  of  Testator  as  to  Revocation — May  he  Shown  by 
Parol  Evidence  as  to  His  Declarations — Charge  of  Court — Section 
5953. 

C  tore  one  sheet  from  his  will  and  then  tore  the  sheet  into  pieces  and 
threw  it  into  the  waste  basket.  The  pieces  were  afterward  res- 
cued and  put  together  in  proper  order,  and  the  sheet  in  legible 
condition  and  without  the  knowledge  of  C  was  restored  to  its 
place  in  the  will.  At  the  trial,  contesting  the  will  on  the  ground 
that  it  has  been  revoked  by  tearing,  the  attorney  of  the  testator 
testified  as  to  certain  conversations  had  by  him  with  the  testator 
both  prior  and  subsequent  to  the  tearing  of  the  sheet  from  the 
will.     Held: 

1.  To  effect  a  revocation  of  a  will  by  its  destruction,  or  by  its  partial 

destruction,  cancellation  or  obliteration,  the  intention  to  revoke 
must  concur  with  the  physical  act  of  destruction  or  partial  de- 
struction. 

2.  The  declarations  of  the  testator  with  reference  to  the  will,  before 

or  after  an  attempt  to  destroy  it,  in  whole  or  in  part,  are  com- 
petent evidence  in  determining  his  intention,  and  a  charge  of 
court  which  restricts  the  jury  in  their  consideration  of  such  evi- 
dence to  its  bearing  upon  the  intention  of  the  testator  is  a  proper 
charge. 

Wildman,  J.;  Haynes,  J.,  and  Parker,  J.,  concur. 

This  is  a  will  contest  and  comes  into  this  court  on  error  from 
the  court  of  common  pleas.  Jud^fment  below  was  against  the 
contestants.  Dennis  Cophlin  died  in  August,  1900,  and  after 
his  death  a  w^ill,  which  had  been  executed  in  1893,  and  to  which 
a  codicil  had  been  added  in  1896,  was  admitted  to  probate.  The 
contest  subsequently  instituted  was  based  upon  a  claim  that  in 
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the  fall  of  the  year  1898   Coghlin  had  revoked  this  will  hy 
tearing  it,  with  an  intention  of  revocation. 

The  case  is  one  of  importance,  perhaps  by  reason  of  the  val- 
uable estate  disposed  of  by  the  will,  but,  so  far  as  the  isBues 
before  us  are  concerned,  they  are  not  complicated  or  numerous. 
The  claims  of  the  plaintiffs  in  error  are  based  on  Section  5953, 
Revised  Statutes,  reading,  so  far  as  pertinent  to  the  present  in- 
quiry, as  follows: 

**  A  will  shall  be  revoked  by  the  testator  tearing,  cancelling,  ob- 
literating, or  destroying  the  same — with  the  intention  of  revoking 
it — ^by  the  testator  himself,  or  by  some  person  in  his  presence,  or 
by  his  direction." 

It  appears  by  the  testimony  that  in  the  fall  of  1898,  Dennis 
Coghlin,  in  the  presence  of  one  person,  who  testified  in  the  case 
subsequently  as  a  witness,  tore  from  his  will,  which  was  some- 
what voluminous,  one  sheet  thereof,  and  threw  it  into  a  waste 
paper  basket.  The  remaining  part  of  the  will,  including  his 
own  signature  and  the  signatures  of  the  attesting  witnesses,  he 
laid  upon  a  table  by  his  side.  There  is  no  evidence  of  any 
accompanying  words  expressive  of  his  intention  either  to  re- 
voke or  not  to  revoke  the  will.  The  will  having  been  admitted 
to  probate,  the  burden  rests,  of  course,  upon  the  contestants  to 
overcome  the  priyna  facie,  case  thus  made  in  favor  of  the  validity 
of  the  will.  The  claim  of  the  contestants  is,  that  a  destruction  or 
attempted  destruction  of  the  particular  part  of  the  will  which 
was  torn  so  far  interfered  with  the  general  plan  of  the  will,  and 
with  the  provisions  written  therein,  as  to  evidence  clearly  the 
intention  of  the  testator  to  effect  a  complete  revocation  of  the  . 
instrument. 

On  the  other  hand,  it  is  urged  that  there  is  no  evidence  tending 
to  show  an  intention  to  destroy  or  revoke  anything  more  than 
the  particular  part  of  the  will  found  on  the  page  which  was  torn, 
and  that  the  preser-vation  of  the  rest  of  the  will  is  clear  and  con- 
vincing evidence  that  it  was  not  the  intention  of  Dennis  Coghlin 
to  destroy  or  revoke  the  entire  instrument. 

In  the  case  of  Giflin  et  al  v.  Brooks,  3  Circuit  Court  Reports, 
110,  it  was  held  by  the  Circuit  Court  of  the  Seventh  Circuit, 
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and  fully  expressed  in  the  opinion  rendered  by  Justice  Laubie, 
that,  under  the  section  which  I  have  just  read,  of  the  Revised 
Statutes,  providing  for  a  revocation  of  wills,  that:  **A  clause  of 
a  will  can  not  be  invoked  by  the  testator  drawing  ink  lines 
through  the  words  thereof,  with  an  intent  to  revoke  such  clause, 
but  not  with  an  intent  to  revoke  the  whole  will.''  And  in  the 
next  clause  of  the  syllabus: 

**In  such  case,  where  all  the  words  of  such  clause  remain  legi- 
ble, the  whole  will  should  be  admitted  to  probate,  including  such 
erased  clause  as  a  valid  part  of  such  will. ' ' 

The  opinion  is  somewhat  long  and  I  will  not  read  from  it. 
If  discusses  the  construction  of  the  statute  and  the  results  of  the 
act  of  drawing  pen  lines  over  a  part  of  the  will,  as  it  is  said 
was  done  in  the  case  cited. 

This  case  of  Gdffin  v.  Brooks  went  to  the  Supreme  Court  and 
was  affirmed  in  48  O.  S.,  page  211. 

In  the  case  before  us,  after  Dennis  Coghlin  had  thrown  into  the 
waste  paper  basket  the  part  of  the  will  which  he  had  torn,  it 
was  taken  from  the  basket  by  a  gentleman  present,  and  not  being 
disfigured  or  ma-le  illegible,  it  was  subs.M|ue*ntly  pasted  toirether 
and  replaced  in  the  original  will.  The  testimony  does  not  dis- 
close who  made  this  restoration.  Subsequently  the  entire  will 
so  restored  was  handed  to  an  attorney,  Mr.  Waite,  who  testified 
also  as  a  witness  and  with  regard  to  whose  testimony  some  ques- 
tion has  been  raised. 

It  is  manifest  from  a  reading  of  the  section  of  the  statute 
referred  to,  that  the  question  whether  or  not  the  will  was  re- 
voked is  largely  a  question  of  intention.  Two  things  must  concur 
for  a  revocation — an  intention  alone  will  not  do  it;  there  must 
be  some  act,  either  a  destruction  or  partial  destruction  or  oblit- 
eration of  the  will,  and  this  must  cimcur  with  an  intention  en 
the  part  of  the  testator  to  n^'oke,  not  simply  to  amend.  If 
it  was  the  intention  of  Dennis  Coghlin  to  extract  from  the  will 
the  items  appearing  on  the  page  torn  from  the  will,  and  if  that 
was  his  only  intention,  then,  inasmuch  as  the  part  which  so 
torn  from  the  will  still  remained  legible  and  was  subseciuently 
restored  to   it,  the   will   would   not   be   revoked.     The  (question 
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of  intent  was  clearly  one  for  the  jury.  The  case  was  properly 
submitted  to  the  jury  upon  this  issue,  and  the  jury  found  in 
favor  of  the  defendants. 

To  our  minds  not  only  is  the  position  of  the  plaintiff  in.  error 
— that  the  verdict  is  clearly  against  the  weight  of  the  evidence — 
untenable,  but  it  seems  to  us  that  the  evidence  strongly  indi- 
cated that  it  was  the  intention  of  the  testator  not  to  destroy  the 
will  m  toto.  And  this  inference  is  strengthened  by  the  testi- 
mony of  Mr.  Waite,  the  attorney,  as  to  conversations  and  trans- 
actions with  Mr.  Dennis  Coghlin  prior  to  and  subsequent  to 
the  tearing  of  the  will.  I  will  not  go  over  this  testimony  in 
detail.  It  was  objected  to  by  plaintiffs  in  error,  and  the  ad- 
mission of  the  testimony  by  the  court  is  laid  as  one  of  the 
grounds  of  the  claim  of  error  here.  It  is  sufficient  to  say  that  the 
testimony  of  Mr.  Waite  discloses  the  fact  that,  prior  to  the  tear- 
ing of  the  will,  Dennis  Coghlin  had  expressed  an  intention  of 
making  certain  changes  as  to  the  management  of  his  estate,  by 
substituting  John  Coghlin  for  Amadus.  in  one  of  the  items  of 
the  will,  as  a  sort  of  trustee  or  manager  of  the  estate  after  his 
death.  There  was  talk  between  Dennis  Coghlin  and  Mr.  Waite 
about  the  making  of  a  change  in  the  will,  so  as  to  substitute  the 
name  of  John  Coghlin  for  that  of  Amadus,  and  in  pursuance 
of  that  conversation  Mr.  Waite  drew  two  separate  codicils, 
which,  although  never  execut(*d  or  signed  by  Dennis  Coghlin, 
were  the  result  of  the  inter\'iews  between  Mr.  Waite  and  him. 
There  was  also  testimony  as  to  declarations  and  conduct  of 
Coghlin  after  the  tearing  of  the  instrument. 

Was  this  testimony  as  to  the  subsequent  conduct  and  conver- 
sations of  Dennis  Coghlin  conii)etent,  or  did  the  court  err 
in  its  admission? 

In  the  case  of  Behrens  v.  Bchrous,  47  0.  S.,  323,  we  have  a 
case  of  an  alleged  spoliation  of  a  will,  which,  in  our  judgment, 
governs  the  consideration  of  the  present  case  in  the  respect  to 
which  I  have  just  referred.    I  read  from  the  syllabus: 

**When  a  will,  once  known  to  exist,  and  to  have  been  in  the 
custody  of  the  testator,  can  not  be  found  after  his  decease,  the 
legal  presujiiption  is  that  it  was  destroyed  by  the  testator  with 
the  intention  of  revoking  it. 
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**To  strengthen  such  presumption,  it  is  compeftent  to  prove 
the  declarations  of  the  testator  after  making  his  will,  that  he  had 
destroyed,  or  intended  to  destroy,  the  same.  * ' 

While  this  is  as  far  as  the  court  went  in  its  statement  in  the 
syllabus  of  the  case,  it  is  very  clearly  indicated  in  the  opinion, 
announced  by  Judge  Dickman,  that  such  evidence  was  admis- 
sible, not  only  to  strengthen  a  presumption  of  destruction  of  a 
will,  but,  on  the  other  hand,  to  weaken  it.  It  was  competent 
when  offered  by  either  party.  But  it  is  urged  by  counsel  for 
plaintiffs  in  error  that  the  cavse  of  Behrens  v.  Behrens  had  refer- 
ence to  a  lost  will,  and  that  the  ruling  of  the  court  would  not 
apply  to  the  case  of  the  partial  destruction  of  a  will,  effected 
by  tearing  or  obliterating  any  part  of  its  contents.  We  think 
that  this  position  can  not  be  maintained,  in  view  of  the  approved 
citations  of  other  cases  by  Judge  Dickman,  upon  which  cases 
the  court  evidently  bases  its  conclusions.  Among  other  cases 
cited  is  that  of  Lawyer  v.  Srmfh,  8  Mich.,  411,  412.  Judge 
Dickman  says  of  this  case: 

**  After  the  death  of  the  testatrix,  a  will  twenty-five  years  old 
was  discovered  in  a  barrel  among  some  waste  papers  and  either 
torn  or  worn  into  several  pieces.  *  •  •  Whether  the  injury 
to  the  instrument  was  done  by  the  tec«{tatrix  or  by  some  other 
person,  and  if  by  her,  whether  accidentally  or  intentionally,  and 
for  the  purpose  of  revoking  the  will,  are  (|uestions  of  Fact  for 
the  jury;  and  to  aid  them  in  determining  those  (jut^tions  and  not 
as  separate  and  independent  evidence  of  a  revocation,  the  decla- 
rations of  the  testatrix,  made  after  the  date  of  the  will,  that  she 
had  destroyed  it,  are  competent  evidence.** 

The  court  also  cites  Patterson  v.  Tlickey,  32  Georgia,  156,  as 
deciding  **that  where  the  question  is  revocavit  vel  n-on,  parol 
evidence  as  to  the  acts  and  declarations  of  the  testator  are  ad- 
missible, although  made  at  any  time  between  the  making  of  the 
will  and  the  death  of  the  testator." 

Judge  Dickman  adds: 

**  A  will  is  said  to  be  ambulatory  until  the  testator  dies.  Until 
his  death  the  instrument  has  no  force  or  effect,  and  until  then,  he 
has  the  power  to  cancel  or  revoke  it.  Tf  from  being  clothed  with 
this  power  the  p.resumi)tion  arises  after  his  death  that  he  de- 
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stroyed  hm  will,  that  presumption  will  be  aided  by  his  declara- 
tions as  expressive  of  his  feelings  and  intention." 

In  Weeks  et  al  v.  McBeth,  14  Ala.,  475,  as  quoted  by  Judge 
Diekman,  with  seeming  approval,  it  was  held  that  the  declarations 
of  the  testator  are  also  admi&sible  to  strengthen  the  presumption 
of  revocation,  and  to  show  that  the  will  was  destroved  bv  the 
testator  cmimo  revocemdi.  It  is  the  invariable  rule  in  the  courts 
of  England  to  admit  the  declarations  of  the  testator,  either  to 
strengthen  or  to  rei)el  the  pr(\suniption  of  revocation,  arising 
from  the  non-production  of  the  wiU,  after  the  death  of  the  testa- 
tor; or  to  explain  the  act  of  destroying  or  cancelling  it. 

Another  case  cited  is  Smilcif  v.  Gambill,  Ex'r,  2  Head,  164. 
This  is  a  similar  case,  where  a  paper  which  the  testator  had 
thought  to  be  a  will  was  burned,  and  the  question  there  was 
whether  the  burning  was  with  the  intention  to  revoke,  or  other- 
wise, and  it  was  held  that  the  declarations  alone  might  not  be 
sufficient,  but  they  were  competent,  and  it  would  be  for  the  jury 
to  determine  whi»ther  they,  together  with  other  facts  proved, 
made  out  the  inttmtion  to  revoke. 

There  are  other  authorities  cited  by  Judge  Diekman  in  this 
case  of  Behrens  v.  Behrens,  along  the  same  line  and  bearing  on 
the  position  taken  by  counsel  that  some  distinction  is  to  be  made 
b(*twwn  the  case  of  a  lost  will  and  that  of  one  partly  or  wholly 
destroyed.  We  think  that  thore  is  no  distinction  in  principle.  In 
either  case  the  intention  of  the  testator  is  to  be  arrived  at,  and  if 
his  own  declarations  or  conduct  subsequent  to  whatever  act  he  did 
with  reference  to  the  will,  is  competent  as  evidence  for  its  bear- 
ing upon  his  intention,  then  it  would  seem  that  such  evidence 
must  be  competent  in  everj^  case  where  the  intention  of  the  testa- 
tor is  sought. 

The  trial  judge  in  his  charge  to  the  jury  made  a  proper  use 
of  this  evidence.  Tie  restricted  the  jury  in  their  consideration 
of  it  to  its  bearing  upon  the  intention  of  the  testator.  His  words 
and  hLs  conduct  were  not  to  be  used  by  them  to  determine  whether 
or  not  he  had  attempted  to  destroy  a  part  of  the  will — indeed,  as 
to  this  matter,  there  was  no  dispute;  there  was  no  contradiction 
of  the  testimony  of  the  one  witness  as  to  the  fact  of  the  tearing 
of  the  paper.    The  paper,  which  apjx^ars  as  a  part  of  the  bill  of 
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exceptions,  shows  the  fact  indisputably,  that  this  sheet  of  the 
will  was  torn  into  several  pieces;  so  that,  practically  the  only 
question  for  the  jury  was  the  question  of  intention  of  the  testa- 
tor. The  judge  so  told  them,  and  also  that  they  might  take  these 
declarations  and  conduct  for  such  light  as  they  might  thi'ow 
upon  the  question  of  intention,  but  for  no  other  purpose. 

Exceptions  were  taken  to  some  of  these  instructions  by  the 
judge,  but  we  find  no  erix)r  iu  them.  There  was  some  objection 
to  the  statement  to  the  jury  that  certain  parts  of  the  will  might 
be  entirely  removed  from  it  without  destroying  the  will  as  such 
— in  other  words,  that  the  will,  so  far  as  its  substance  was  con- 
cerned, would  be  complete  in  itself  even  after  the  removal  of  the 
sheet  of  paper  torn  from  it.  We  think  the  court  was  within 
proper  bounds  in  giving  this  instruction  to  the  jury.  Indeed, 
in  the  entire  trial  of  the  case  w^e  have  been  unable  to  find  any 
error  on  the  part  of  the  court.  We  think  that  the  contestants 
were  fairly  treated  throughout,  and  that  the  construction  which 
the  court  gave  to  the  statute  and  to  the  various  decisions  was 
altogether  correct. 

Our  judgment  is  that  the  judgment  of  the  court  of  common 
pleas  should  be,  and  it  is,  affirmed. 

Whitlack,  Milroy  &  Mallaw,  Srnith  d-  Bcckivith,  for  plaintiff 
in  error. 

Hamilton  d'  Kirby^  for  defendants  in  error. 
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UMITATiON  OP  ACTION  ON  AN  ACCOUNT  STATED. 

[Circuit  Court  of  Brie  County.] 

William  Deering  &  Co.  v.  H.  G.  Miller  and  C.  A.  Wikel,  Late 
Partners  under  the  Firm  Name  of  Miller  &  Wikel.* 

Decided.  April  22.  1899. 

Statute  of  Limitations — Application  of,  to  an  Account  Stated — Promise 
in  Writing — Abbreviated  Contracts  and  Agreements  in  Writing — 
Implied  Promise  to  Pay — Actions  under  Section  4980. 

Where  the  debtor  under  an  account  stated  affixed  thereto  a  declaration 
in  writing  that  the  amount  shown  was  due  from  him.  and  this 
was  signed  by  him  and  accepted  in  writing  by  the  creditor,  the 
paper  constitutes  in  law  a  promise  in  writing  to  pay  the  claim, 
although  no  promise  to  pay  is  specifically  made;  or  if  not  a  prom- 
ise in  writing,  such  a  paper  is  at  least  an  agreement  in  writing 
within  the  meaning  of  Section  4980;  and  the  bar  of  the  statute 
to  an  action  thereon  arises,  not  in  six  years,  but  fifteen  years  from 
the  date  thereof. 

Marvin,  J.  (sitting  in  place  of  Hull,  J.) ;  Haynes,  J.,  and 
Parker,  J.,  concur. 

Error  to  Erie  Common  Pleas  Court. 

This  is  a  proceeding  in  error  seeking  to  reverse  the  judgment 
of  the  court  of  common  pleas.  The  determination  of  the  case 
rests  upon  the  effect  to  be  given  to  the  statute  of  limitations  as 
applied  to  a  writing  which  was  executed  by  the  defendants  and 
which  is  set  out  in  the  bill  of  exceptions  giving  all  of  the  evidence 
in  the  case. 

The  defendants  were  i)artners  under  the  firm  name  of  Miller 
&  Wikel,  doing  business  in  this  county,  and  were  handling  the 
goods  of  William  Deering  &  Co.,  of  Chicago,  having  been  en- 
gaged in  this  biLsiness  for  some  time.  They  were  handling  these 
goods  on  commission.  They  had  received  for  goods  sold  certain 
amounts,  and  had  forwarded  or  paid  to  Deering  &  Co.  certain 
moneys,  and  on  October  28,  1890,  the  defendants  stated  an  ac- 

*  Affirmed  without  rejwrt,  Wickel  v.  Deering  d-  Co.,  64  O.  S.,  548. 
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count  between  themselves  and  the  plaintiff  and  entered  upon 
such  statement  of  account  these  words : 

Huron,  Ohio,  October  28,  1890.  This  adjustment  of  accounts 
made  this  day  as  per  the  foregoing  statements,  showing  as  due 
Wm.  Deering  &  Co.,  as  the  proceeds  of  these  commission  goods 
not  yet  paid  over,  the  sum  of  $479.75  after  deducting  all  credits, 
set-offs  or  claims  due  us  by  reason  of  any  and  all  matters  and 
things  growing  out  of  the  business  or  otherwise  due  to  this  date, 
tendered  by  me,  subject  to  the  acceptance  of  Wm.  Deering  & 
Co.  at  their  Chicago  office. 

This  was  signed  by  Miller  &  Wikel  and  accepted  by  William 
Deering  &  Co. 

On  the  part  of  the  plaintiff  it  is  urged  that  this  was  an  agree- 
ment entered  into  between  the  parties  to  this  action,  and  that 
they  were  entitled  to  bring  suit  upon  it  at  any  time  within 
fifteen  years  after  its  execution,  because  of  its  being  in  writing; 
while  on  the  part  of  the  defendants  it  is  urged — and  that  is  the 
only  defense  sought  to  be  made,  as  shown  by  the  bill  of  excep- 
tions— that  this  is  not  such  an  agreement  in  writing  as  is  in- 
cluded within  the  language  of  Section  4980,  Revised  Statutes, 
but  that  it  is  such  an  agreement  as  that  suit  mUvSt  be  brought 
within  six  years  from  its  date.  Section  4979,  Revised  Statutes, 
reads: 

*' Civil  actions  other  than  for  the  recovery  of  real  property 
can  only  be  brought  within  the  following  periods,  after  the  cause 
of  the  action  accrues. ' ' 

And  Section  4980,  Revised  Statutes: 


** Within  fifteen  years:     An  action  upon  a  specialty,  or  an 
agreement,  contract,  or  promise  in  writing." 


The  suit  was  brought  more  than  six  years  not  only  after  the 
execution  of  the  contract,  but  aft^er  any  payment  which  could 
be  regarded  as  an  acknowledgment  of  the  debt.  The  court  of 
common  pleas  found  that  the  statute  of  limitations  ran  against 
the  claim  of  the  plaintiff,  on  the  ground  that  this  was  not  such 
a  contract  as  is  contemplated  by  Section  4980,  Revised  Statutes. 

The  claim  is  made  on  the  part  of  the  defendants  that  there 
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must  be  a  promise  in  writing  to  bring  an  agreement  or  contract 
within  the  terms  of  Section  4980,  Revised  Statutes.  On  the 
other  hand,  it  is  contended  that  there  need  not  necessarily  be  a 
promise,  that  in  any  event  there  need  not  be  an  express  promise, 
but  if  there  be  an  agreement  entered  into  and  that  be  in  writing, 
then  a  suit  may  be  brought  upon  such  agreement  at  any  time 
within  fifteen  years. 

It  is  said  on  the  part  of  the  plaintiff  that  this  contract  has  in 
it  a  promise  to  pay  the  amount  stated  in  the  contract  to  be 
owing  and  to  be  due  from  the  defendants  to  the  plaintiff;  that 
because  the  defendants  acknowledged  by  that  writing  that  there 
was  due  from  them  to  the  plaintiff  the  sum  of  $479.75,  the  law 
incorporates  into  that  a  promise  to  pay  and  that  it  is  to  be  read 
as  though  it  contained  an  express  promise  to  pay. 

There  is  a  case,  Haines  v.  Tharp,  15  Ohio,  130,  to  which  the 
attenti<m  of  the  court  has  been  called.  On  page  133  of  the 
opinion  this  language  is  used: 

"An  indorsement  is  a  written  contract  of  which  the  law  de- 
clares the  effect;  and  when  counted  upon,  it  is  the  foundation  of 
the  action,  and  a  plea  that  the  cause  of  action  did  not  accrue 
within  six  years  is  no  bar  under  the  statute.'' 

It  is  said  that  the  fact  that  the  courts  hold  than  an  indorse- 
ment upon  commercial  paper  is  a  contract,  is  a  promise,  although 
there  is  no  express  promise  to  pay,  does  not  result  from  the  fact 
that  the  law  implies  a  promise  to  pay  from  such  indorsement, 
but  that  it  is  an  abbreviated  contract,  and  the  case  of  Farr  v. 
Richer,  46  Ohio,  265,  is  cited  in  support  of  this  claim.  The  first 
clause  of  the  syllabus  of  that  case  reads: 

"The  indorsement  of  a  negotiable  promissory  note,  made  to 
transfer  the  title  to  one  who  has  purchased  it  for  value,  is, 
though  in  blank,  an  abbreviated  contract  in  writing,  whereby  the 
indorser  binds  himself  to  pay  the  note  if  on  presentment  the 
maker  does  not,  and  due  notice  is  given  him  of  such  non-pay- 
ment; and,  in  the  absence  of  fraud  or  mistake,  the  legal  effect 
of  such  indorsement  can  not  be  varied  by  parol." 

The  opinion.  Judge  Minshall,  on  page  266,  quotes  the  follow- 
ing from  Mr.  Justice  Matthews  in  the  case  of  Martin  v.  Cole, 
104  U.  S.,  30,  37 : 
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*'The  contract  created  by  the  indorsement  and  delivery  of  a 
negotiable  note,  even  between  the  immediate  parties  to  it,  is  a 
commercial  contract,  and  is  not,  in  any  proper  sense,  a  contract 
implied  by  the  law,  much  less  an  inchoate  or  imperfect  contract. 
It  is  an  express  contract,  and  is  in  writing,  some  of  the  terms  of 
which,  according  to  the  custom  of  merchants  and  for  the  con- 
venience of  commerce,  are  usually  omitted,  but  not  the  less,  on 
that  account,  perfectly  understood.  All  its  terms  are  certain, 
fixed  and  definite,  and,  when  necessary,  supplied  by  that  com- 
mon knowledt^^e,  based  on  universal  cust/om,  which  has  made  it 
both  safe  and  convt»nient  to  n^st  the  rights  and  obligations  of 
l)arties  to  such  instruments  upon  an  abbreviation." 

It  is  urged  that  there  is  a  distinction  to  be  made  between  an 
abbreviated  contract  such  as  the  indors(»ment  of  commercial 
paper  and  the  reading  into  a  contract,  such  as  the  one  in  this 
ease,  words  which  the  law  fixes  as  the  legal  result  of  the  words 
which  are  used.  There  is  a  case,  Waririg  v.  Rmlwayy  3  Bull., 
893,  the  head-note  of  which  reads: 

'*  Though  a  bill  of  lading  is  silent  as  to  the  goods  being  de- 
livered wuthin  a  reasonable*  time,  yet  that  obligation  is  part  of 
the  written  contract,  and  an  action  for  failure  to  deliver  in  a 
reasonable  time  is  not  barred  in  six  years,  but  in  fifteen  years.'' 

Judge  Burnet,  in  his  opinion,  says: 

* '  It  is  the  duty  of  a  common  carrier,  when  goods  are  tendered 
to  him  for  transportation,  to  leceive  them  upon  being  paid  a 
reasonable  compensation  for  his  services,  and  within  a  reascmable 
time  to  deliver  them  a(  the  place  of  destination,  and  for  a  re- 
fusal except  upon  good  cause,  to  undertake  the  service,  a  right 
of  action  exists  against  the  carrier.  When  goods  are  delivered 
to  a  carrier  for  transportation,  the  contract  w^hich  the  law  im- 
plies is,  whether  there  be  any  writing  or  not,  that  the  carrier, 
for  a  reasonable  compensation,  will  within  reasonable  time  de- 
liver the  goods  at  the  place  of  destination  to  the  consignees.  If 
there  be  a  bill  of  lading  given  at  the  time  the  goods  are  delivered 
to  the  carrier,  that  bill  of  lading  comprises  not  only  a  receipt 
for  the  goods,  but  a  contract  to  fulfill  the  obligation  which  the 
law  imposes  on  the  carrier,  and  although  the  words  be  not  put 
in  the  bill  of  lading  that  the  carrier  will  deliver  within  a  reason- 
able time,  that  is  the  legal  interpretation  of  the  C(mtract  which 
he  enters  into  when  the  bill  of  lading  is  given,  there  being  noth- 
ing put  into  the  bill  of  lading  to  exclude  that  interpretation; 
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and  ill  the  case  of  a  bill  of  lading,  then,  that  is  a  part  of  the 
contract  in  writing,  and  the  right  of  action  will. subsist  for 
fifteen  years  without  being  barred  by  the  .statute." 

And  the  reporter  says,  page  554 : 

'*The  court  here  referred  to  the  case  of  Haines  v.  Tharp,  15 
Ohio,  130,  and  said  it  was  precisely  similar  in  principle  to  the 
case  at  bar.  In  intendment  of  law,  the  contract  contained  in  the 
bill  of  lading  was  to  deliver  within  a  reasonable  time,  and  the 
contract  was  in  writing,  and  was  not  barred  in  six  years.'* 

We  are  impressed  with  the  soundness  of  the  reasoning  of 
Judge  Burnet,  and  it  seems  to  us  that  to  say  that,  where  one 
enters  into  such  a  contract  as  the  one  here  sued  upon,  there  is 
no  promise  on  the  part  of  the  debtor  to  pay  the  debt  because 
there  is  not  in  words  a  promi^se  to  pay,  is  to  do  violence  to  well- 
settled  principles.  The  law  implies  in  such  a  contract  as  the  one 
in  this  case,  as  in  such  an  one  as  Judge  Burnet  was  discussing — 
a  bill  of  lading — a  promise.  It  is  said  that  the  suit  must  be 
brought  upon  a  contract  in  writing  under  the  statute,  and  that 
there  must  necessarily  be  a  promi-se  in  writing.  .  We  think  it  is 
sufficient  if  there  is  a  promise  in  the  contract,  and  that  there  is 
by  law  just  as  distinctly  understood,  just  as  completely  st^'ttled 
as  in  the  ca.se  of  the  indorsement  of  commercial  paper  or  in  a 
bill  of  lading,  a  promise  here  to  pay  the  amount  which  is  ac- 
knowledged to  be  due. 

But  even  if  that  be  not  true,  if  we  are  wrong  in  that,  we  are 
still  of  the  opinion  that  this  contract  comes  within  Section  4980, 
Revised  Statutes,  for  it  will  be  observed  that  it  is  not  a  promise 
to  pay  only  to  which  the  fifteen-year  limitation  applies,  but  an 
agreement  or  contract  in  writing.  Now,  it  is  agreed  that  this 
is  an  account  stated,  and  an  account  stated  is  an*  agreement ;  it 
is  an  agreement  entered  into  between  the  parties  between  whom 
there  has  been  an  account.  An  account  stated  is  an  agreement 
entered  into  between  those  two  parties,  by  which  one  owes  the 
other  a  given  amount,  or  that  the  account  balances — it  may  be 
such  an  agreement  as  that,  but  it  is  necessarily  an  agreement. 
When  that  agreement  is  i)ut  into  writing  it  seems  to  us  it  clearly 
comes  within  the  provisions  of  the  statute.     Tt  certainly  literally 
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comes  within  the  provisions  of  the  statute,  and  it  seems  that  in 
reason  it  shmild  come  within  the  provisions  of  the  statute. 

The  purpose  of  allowing  a  longer  time  within  which  suit  may 
be  brought  upon  a  written  contract  than  is  allowed  upon  a  parol 
contract,  or  one  of  the  reasons,  at  least,  is,  that  in  the  one  case 
you  must  depend  upon  the  treacherous  memory  of  witnesses  as 
to  what  the  contract  is,  and  too  much  time  ought  not  to  be  given, 
whereas  in  the  other  you  have  it  so  expressed  that  there  can  be 
no  trouble  to  determine  what  it  is  and  that  lapse  of  time  does 
not  take  away  the  ability  to  prove  what  the  contract  is,  as  it  does 
in  the  case  of  a  parol  contract. 

A  very  elaborate  brief  is  furnished  on  the  part  of  the  plaintiff 
and  a  great  many  authorities  are  cited,  to  some  of  which  we  have 
given  attention,  and  those  authorities  are  considered  by  the  de- 
fendants in  a  brief  filed  by  them.  The  case  of  Neighbors  v.  8im- 
inonsj  2  Blackf.,  75,  is  very  short,  and  attention  is  called  to  it 
because  of  tho  fact  that  not  (mly  is  it  cited  on  the  part  of  the 
plaintiff,  but  commented  upon  on  the  part  of  the  defendants  to 
show,  or  the  claim  is  made  by  defendants,  that  it  does  not  apply 
in  a  case  like  this.     The  syllabus  reads : 

**At  the  foot  of  an  account  containing  several  items,  charged 
in  1817,  there  was  the  following  acknowledgment:  *I  acknowl- 
edge the  above  account  to  be  just.  Thos.  Neighbors'.  Held: 
That  this  acknowledgment  was  a  written  contract  which,  und<T 
the  act  of  assembly,  was  not  barred  by  the  statute  of  limita- 
tions.'' 

The  court  says  in  the  opinion : 

**The  contract,  on  which  the  action  is  founded,  is  an  account 
of  sundry  items  in  favor  of  Simmons  against  Neighbor's,  amount- 
ing to  one  hundred  and  twelve  dollars  and  sixty-two  cents;  the 
first  item  of  which  bears  date  the  twentieth  of  January,  1817, 
*  •  *  at  the  foot  of  which  there  is  this  writing :  *  I  acknowl- 
edge the  above  account  to  be  just.  Thos.  Neighbors.'  The  act 
of  assembly  provides  that  no  statute  of  limitations  shall  be 
pleaded  as  a  bar,  or  operate  as  such,  to  any  action  founded  on 
an  instrument  or  contract  in  writing,  whether  the  same  be  sealed 
or  unsealed.  We  are  of  opinion  that  the  written  acknowledg- 
ment of  this  account  forms  a  contract  in  writing,  and  that  the 
plea  of  the  statute  of  limit^itions,  in  this  case,  was  inadmissible." 
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That  reason,  as  we  understand  it,  applies  exactly  to  this  case, 
and  without  stopping  to  read  from  other  authorities,  we  have 
come  to  the  conclusion  that  there  was  error  on  the  part  of  the 
court  of  conunon  pleas  in  holding:  that  this  was  not  such  a  con- 
tract in  writing  as  authorized  suit  to  be  brought  upon  it  at  any 
time  within  fifteen  years. 

The  court  of  common  pleas,  whase  opinion  we  have  before  us, 
called  especial  attention  to  promissory  notes  and  reasoned  from 
the  language  used  by  Daniels  and  other  authorities  on  promis- 
sory notes  that  this  ought  not  to  be  held  to  be  a  promise,  but,  as 
has  already  been  said,  we  are  of  opinion  it  is  a  promise,  although 
it  is  not  an  express  promise ;  but  whether  a  promise  or  not,  it  is 
a  contract  in  writing.  It  was  urged  in  argument  that  if  the 
statute  read  "contract,  promise,  or  ivsfrument  in  writing"  it 
might  well  be  said  here  is  an  instrument  in  writing,  and  that 
there  would  be  more  reason  for  saying  that  this  came  within 
the  statute  and  for  the  reason  that  it  is  an  mstrument  in  writing. 
What  kind  of  instrument  is  it?  Clearly  an  agreement;  and, 
therefore,  it  is  an  agreement  in  writing. 

The  definition  of  a  promissory  note  given  by  Daniels  and  the 
definition  given  substantially  by  all  the  authorities  is  **An  open 
promise  in  writing,"  meaning,  of  course,  an  uns(^aled  promise 
in  writing,  **by  one  person  to  pay  another,  or  to  his  order  or 
to  bearer,  a  sum  of  money"  (Daniels,  Negotiable  Instruments, 
Section  28).  In  Sections  36  and  37  Daniels  goes  on  to  say  that 
unless  there  is  an  express  promise  in  a  written  instrument 
having  all  the  other  features  of  a  promissory  note,  it  still  would 
not  be  a  promissory  note,  and  he  says  that  it  has  been  held 
that  *'I.  0.  U."  so  many  ])onnds  has  been  held  in  England 
as  not  a  promissory  note,  that  there  is  a  conflict  of  authority 
as  to  whether  an  ordinary  due  bill  is  a  promissory  note;  but  we 
apprehend  that  there  can  be  no  doubt  that  each  of  those  is  a 
contract  in  writing.  Whether  it  be  a  promissory  note  or  not, 
the  question  before  us  is,  wh'.'thor  the  instrument  here  is  an 
agreement  or  contract  in  writing.    We  hold  that  it  is. 

The  judgment  of  the  court  of  common  pleas  is  reversed.  And 
now  coming  to  dispose  of  the  ease,   as  we  understand  under 
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Section  4980,  Revised  Statutes,  we  should  do,  we  here  enter 
the  judgment  that  ought  to  have  been  entered  in  the  court 
below.    Judgment  is  rendered  for  the  plaintiff  for  its  claim. 

/.  P,  McCrystal  and  F.  W,  Bahcoch^  for  plaintiff  in  error. 

Kelly  dk  Merrill,  for  C.  A.  Wikel,  defendant  in  error. 
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Decided.  March  22.  1907. 

Eminent  Domain — Acquirement  by  Railways  of  Right  to  Gross  Streets 
and  Highways — Jurisdiction  of  Probate  and  Common  Pleas  Courts 
vnth  Reference  Thereto — Crossings  at  Grade,  Above  Grade  and 
Below  Grade — Evidence — Error — Injunction — Appeal — 97  0.  L.,  546, 
Construed. 

1.  The  jurisdiction  of  the  probate  court  in  the  matter  of  condemnation 

proceedings  brought  by  a  railroad  company  for  the  purpose  of 
acquiring  the  right  to  cross  a  street  or  highway  with  its  tracks 
is  confined  to  the  question  of  the  necessity  of  malting  the  crossing 
and  assessment  of  compensation  therefor. 

2.  Whether  the  crossing  shall  be  at  grade,  above  grade,  or  below  grade 

is  a  matter  entirely  within  the  jurisdiction  of  the  common  pleas; 
and  where  the  railroad'  company  has  acquired  the  right  to  cross 
by  proper  proceedings  in  the  probate  court,  the  privilege  so 
granted  is  without  any  reference  to  the  character  of  the  crossing 
with  reference  to  grade. 

3.  In  an  action  brought  in  the  common  pleas  to  enjoin  the  laying  of  a 

crossing  at  grade  under  a  grant  from  the  probate  court,  it  is  error 
to  exclude  testimony  offered  by  the  railroad  company  for  the  pur- 
pose of  showing  that  the  crossing  in  question  falls  within  the 
exception  provided  in  97  O.  L.,  54G. 

4.  Where  the  proposed  crossing  is  by  a  spur-track  leading  to  manu- 

facturing establishments,  commercial  houses  and  certain  docks,  it 
falls  within  the  exception  as  to  tracks  for  increasing  "yard  facili- 
ties'at  terminal  or  other  points,"  and  the  company  has  the  right 
under  the  statute  to  cross  at  grade. 
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Haynes,  J.;  Pabker,  J.,  and  Wildman,  J.,  concur. 

This  case  comes  here  by  appeal  and  with  it  is  also  a  case  in 
t-rror,  entitled.  The  Tokdo,  St.  Lmiis  it  Western  Railroad  Com- 
pany V.  The  City  of  Toledo,  growing  out  of  the  case  first  men- 
tioned. It  seems,  from  the  history  of  the  case,  that  the  railroad 
company  filed,  in  1906.  a  petition  in  the  probate  court  for  the 
purpose  of  appropriating  a  right  of  way  across  Erie  street  at  a 
point  that  was  mentioned  in  the  petition;  that  such  proceed- 
ings were  had  that  the  court  first  entertained  a  hearing  as  to 
whether  it  was  necessary  or  not,  etc.,  according  to  the  statute, 
and  a  finding  was  made  in  favor  of  the  railroad  company,  and 
a  jury  was  ordered  and  was  subse(iuently  impanneled,  which 
assessed  the  damages  to  be  paid  by  the  railroad  company  in  the 
sum  of  two  hundred  dollars,  and  an  order  was  entered  that  the 
railroad  company  might  enter  upon  the  property  appropriated 
and  lay  its  track  across  the  street,  and  thereupon  the  railroad 
company  took  steps  to  lay  its  track. 

At  this  point  the  City  of  Toledo,  by  direction  of  the  council 
of  the  city,  interposed  by  the  petition  in  question,  setting  up 
the  facts  in  this  appropriation  proceeding,  and  averring  that  the 
railroad  company  was  about  to  lay  its  track  at  grade  across 
the  street,  and  averring  that  under  the  statutes  of  the  state  of 
Ohio  it  was  the  duty  of  the  railroad  company  to  build  an 
overhead  bridge,  and  praying  for  an  injunction  restraining  the 
company  from  crossing  the  street  at  grade,  and  for  an  order 
requiring  them  to  build  an  overhead  bridge.  The  petition  sets 
out  in  substance  the  proceedings  as  they  appear  in  the  record, 
or  largely  so;  that  is  the  substance  of  the  petition.  The  object 
and  purpose  of  this  petition  is  to  eonipel  the  railroad  company 
to  go  into  the  court  of  common  pleas,  under  certain  sections  of 
the  statutes  that  are  mentioned,  and  obtain  an  order  from  the 
court  of  common  pleas  in  regard  to  the  crossing.  The  defendant 
answers,  admitting  many  things  set  up  in  the  petition  which 
are  matters  of  record,  but  among  other  things  denies  **that 
the  track  in  respect  of  which  it  has  appropriated  the  right  to 
use  and  occupy  a  portion  of  Kr\o  street  aforesaid  in  the  pro- 
ceedings in  the  Lucas  Probate  (*ourt  a])ove  set  forth,  is  an  ex- 
tension of  its  main  line  from  its  present  terminus  in  the  City 
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of  Toledo,  or  a  main  track,  and  denies  each  and  every  other 
allegation  in  plaintiff's  petition  contained  and  not  herein  above 
specifically  admitted.  •  •  *  On  the  contrary,  defendant  avers 
that  the  track,  in  respect  of  which  it  appropriated  the  right  to 
use  and  occupy  the  above  described  portion  of  Erie  street,  is  a 
switch  or  siding  from  its  lines  of  railroad  now  constructed, 
to  mills,  factories  and  other  manufacturing  establishments,  in- 
dustrial plants  and  piers  located  on  the  east  side  of  Erie  street 
aforesaid,  and  is  an  additional  track  to  increase  its  yard  facili- 
ties at  its  present  terminals." 

As  I  have  said,  the  object  of  this  petition  is  to  prevent  the 
railroad  crossing  or  laying  its  tracks  across  the  street  until  it 
has  conformed  with  a  certain  statute  that  was  passed  April 
25,  19()4,  97  0.  L.,  546,  approved  May  3,  1904.  The  first  sec- 
tion provides: 


<<  I?, 


Except  as  in  this  act  elsewhere  provided,  all  crossings,  here- 
after constructed,  whether  of  highways  by  railroads,  or  of 
railroads  by  highways,  shall  be  above  or  below  the  grade 
thereof.  * ' 

Section  2  provides: 

*' Every  railroad  company  constructing  a  new  line  of  railroad, 
under  its  charter  powers,  across  a  highway,  shall  construct  the 
same  above  or  below  the  grade  of  the  highway,  unless  permitted 
in  the  manner  hereinafter  provided,  to  construct  the  samt*  at 
grade  and  location  of  highways  in  order  to  avoid  grade  cross- 
tained  in  its  charter  and  the  general  laws,  for  altering  the 
grade  and  location  of  highways  in  rder  to  avoid  grade  cross- 
ings." 

Section  4  further  i)rovides.  among  other  things: 

'*A  petition  shall  be  presented  by  the  ])arty  desiring  such 
construction  (a  crossing  at  grade)  to  the  court  of  common  pleas 
of  the  county  within  which  said  crossing  is  situated,  upon  ten 
days  notice  to  the  corporation  owning  said  railroad  or  to  such 
municipality  or  authority,  descri])ing  the  ])roposed  construction 
and  setting  forth  the  reasons  that  are  supposed  to  make  th<» 
same  necessary  or  desirable;  and  the  court  of  common  pleas 
shall  thereupon  have  jurisdiction  of  the  parties  and  the  subject- 
matter  of  such  petition,  and  may  proceed,  sumnuirily  or  other- 
wise, and  ujmn  such  notice  as  it  shall  d(»ein  sufTicient,  to  examine 
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the  matter,  either  by  evidence,  by  reference  to  a  master  com- 
missioner or  otherwise;  and,  if  satisfied  that  such  construction 
is  reasonably  required  to  accommodate  the  public,  or  to  avoid 
excessive  expense,  in  view  of  the  small  amount  of  traffic  on  the 
highway  or  railroad,  or  in  view  of  the  difficulties  of  other 
methods  of  construction,  or  for  other  good  and  sufficient  rea- 
sons, then  it  shall  make  an  order  or  orders  permitting  such  cross- 
ing at  grade  to  be  established. 


J  9 


That  is  to  say,  in  brief,  that  the  statute  provides  that  the  rail- 
road shall  build  an  overhead  track,  unless  the  court  of  common 
pleas  makes  a  finding  that  it  is  proper  and  desirable  and  for 
the  public  benefit  that  it  may  cross  at  grade. 

But  the  first  section,  it  will  be  observed,  provides — *' except 
as  in  this  act  elsewhere  provided."  Section  6  contains  an  ex- 
ception : 


it  XT. 


Nothing  in  this  act  shall  prevent  any  railroad  company 
from  laying  additional  tracks  at  crossings  previously  existing, 
or  from  constructing  switches,  sidings  and  branch  lin<»s  from 
their  lines  of  railroad  now  or  hereafter  constructed  to  any  mill, 
factory,  or  other  manufacturing  esta])lishnient,  or  other  indus- 
trial plant,  or  any  elevator,  wharf  or  pier,  or  gravel,  marl  or 
clay  bed,  or  any  mine,  or  from  laying  additional  track  to  in- 
crease their  yard  facilities  at  terminal  or  other  points  across 
public  highwaj^s  at  the  grade  thereof,  but  such  sign  posts  and 
signals  shall  be  employed  for  the  protection  of  such  crossings  as 
are  by  law  prescribed  for  railroad  crossings  of  public  high- 
ways." 

The  defendant  avers  that  the  track  it  is  about  to  extend 
over  Erie  street  comes  within  this  exception,  that  it  is  a  cross- 
ing at  a  terminal  point,  and  is  made  to  reach  other  buildings 
and  factories  for  the  i)urp<)se  of  facilitating  the  terminal  facil- 
ities. 

There  was  attached  to  this  petition  for  condemnation  or  ap- 
propriation a  map,  a  copy  of  which  I  hold.  The  original 
record  was  offered  in  evidence,  and  I  simply  refer  to  this  be- 
cause it  is  convenient;  I  have  examined  the  original  and  this 
is  a  copy.  Now,  the  map  that  was  attached  to  the  petition 
showed  that  what  wjis  originally  a  main  line  had  come  down 

firouncl  tn  the  north  of  thU  aroMAing  and  had  Int^raeoted,  ap^ 
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proached,  or  touched  Erie  street  at  a  point  a  considerable  dis- 
tance east  of  this  point.  It  shows  that  there  was  a  large  number 
of  side-tracks  reaching  out  from  that  terminal  and  coming  down 
to  Erie  street.  It  shows  that  the  freight  house  is  at  that  point 
adjoining  on  Kraus  street,  and  that  the  office  building  of  the 
company  recently  constructed  is  upon  the  same  piece  of  prop- 
erty and  adjoining  Kraus  street,  and  these  tracks  all  terminate 
at  Erie  street.  That  lying  beyond  Erie  street  is  property  of 
manufacturing  establivshments  and  of  the  gas,  light  and  coke  com- 
pany, and  adjoining  them  is  Swan  creek,  and  the  line  of  track 
they  propose  to  extend  comes  around  in  a  curve  after  it  crosses 
Erie  street  and  comes  down  alongside  of  the  dock  and  near 
these  factories.  All  that  is  part  of  the  original  record  of  the 
case. 

The  petition  having  been  filed,  an  injunction  was  allowed. 
After  that  motions  wen*  interpos^^d  for  the  dissolution  of  the 
injunction  and  were  heard.  It  ai)pears  from  the  cane  that  upon 
a  motion  to  dissolve*  the  injunction  tlie  court  of  conmion  pleas 
refused  to  hear  anv  evidence  whatever,  but  determim^d  th(»  case 
entirely  upon  the  appropriation  proceedings  in  the  iirobate 
court.,  and  refused  to  dissolve  the  injunction,  and  that  was 
alleged  as  error,  and  a  petition  in  error  was  filed  for  the  pur- 
pose of  reversing  the  court  upon  that  interlocutory,  order. 
Afterwards  the  case  came  on  and  was  heard  upon  its  merits, 
and  the  court  of  connnon  pl(»as  in  that  case  also  refused  to 
hear  any  evidence  whatever  and  made  an  order  based  upon  tho 
appropriation  proceedings.  The  case  was  then  immediately  ap- 
pealed to  this  court. 

Upon  the  hearing  of  the  case  in  this  court  testimony  was 
offered  on  behalf  of  the  defendant,  the  railroad  company,  in  re- 
gard to  the  condition  of  the  railroad  property  at  this  point. 
The  city,  by  its  attorney,  interposed  an  objection,  and  thar 
matter  was  argued.  We  took  the  objection  offered  under  ad- 
visement, and  admitted  the  testimony  subject  to  the  objections, 
and  stated  that  we  wotild  rule  upon  that  when  we  came  to  de^ 
cide  the  case. 

It  wlU  hi'  oh^('V\v{\,  ai  I  htnted  Ix^fore,  th«1  th<»  controversy 

hori  la  whither  or  not  thin  rtUlroad  compAay--tbo  couilitlon  of 
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its  yard  and  tracks  at  this  point — will  bring  it  within  the  main 
section  of  the  statute  or  whether  it  comes  within  the  exception. 
The  railroad  company  refused  to  make  any  application  to  the 
court  of  common  pleas  to  secure  any  permission,  because  it  said 
it  was  not  required  to  do  so;  that  its  right  under  the  exception 
was  absolute;  that  it  had  a  right  to  go  forward  and  build  its 
track  without  asking  for  this  permission;  and  the  object  of  the 
city  is  to  restrain  them  from  doing  so  until  they  comply  with 
the  statute  as  the  city  interprets  it  through  its  attorneys. 

The  appropriation  proceeding  is  under  Section  3283,  and  was 
passed  many  years  ago.    The  statute  provides  that: 

"If  it  be  necessary,  in  the  location  of  any  part  of  a  railroad, 
to  occupy  any  public  road,  street,  alley,  way,  or  ground  of  any 
kind,  or  any  part  thereof,  the  municipal  or  other  corporation, 
or  public  officers  or  authorities,  owning  or  having  charge 
thereof,  and  the  company,  may  agree  upon  the  manner,  terms 
and  conditions  upon  which  the  same  may  be  used  or  occupied; 
and  if  the  parties  be  unable  to  agree  thereon,  and  it  be  neces- 
sary, in  the  judgment  of  the  directors  of  such  company,  to  use 
or  occupy  such  road,  vstreet,  alley,  way,  or  ground,  such  company 
may  appropriate  so  much  of  the  same  as  may  be  necessary  for 
the  purposes  of  its  road,  in  the  manner  and  upon  the  same 
terms  as  is  provided  for  the  appropriation  of  the  property  of 
individuals,  but  every  company  which  lays  a  track  upon  any 
such  street,  alley,  road  or  ground,  shall  be  responsible  for 
injuries  done  thereby  to  private  or  public  ])roperty  lying  upon 
or  near  to  such  ground,  which  may  be  recovered  by  civil  ac- 
tion brought  by  the  owner,  before  the  proper  court,  at  any  time 
within  two  years  from  the  completion  of  such  track." 

The  authoritv  to  cross  this  street  is  derived  from  that  sec- 
tion  of  the  statutes,  or  at  least  it  is  under  that  they  can  proceed 
and  did  proceed.  The  Legislature  has  granted  to  the  defendant 
companj'  the  right  to  cross  this  street,  provided  it  does  so 
under  the  provisions  of  this  statute.  That  is  to  say.  they  pro- 
ceed as  against  individuals  under  Section  6420,  which  provides: 

'*0n  the  day  named  in  any  summons  first  served,  or  publica- 
tion first  completed,  the  probate  judge  shall  hear  and  determine 
the  questions  of  the  existence*  of  the  corporation,  its  right  to 
make  the  appropriation,  its  inability  to  agree  with  the  owner, 
and  the  necessity  for  the  appropriation." 
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That  mirtter  comes  up  and  is  first  heard  before  the  probate 
court,  and  it  determines  whether  the  appropriation  is  necessary, 
and  whether  the  proper  steps  have  been  taken  to  declare  the 
desire  of  the  corporation  to  make  the  appropriation.  That 
matter  underwent  some  discussion  in  the  Supreme  Court  in 
certain  cases  that  went  up  from  this  county  (72  O.  S.,  368). 
The  court  is  authorized  to  pass  upon  the  question  of  necessity, 
and  upon  these  other  questions  generally,  for  the  purpose  of 
preventing  any  abuse  of  the  right  of  appropriation;  that  is  to 
say,  that  it  shall  not  be  appropriated  for  any  other  purpose 
whatever  than  the  purposes  that  are  provided  in  the  statute,  and 
not  appropriated  for  any  private  ends  or  any  collateral  pur- 
poses, but  simply  for  the  purpose  of  enabling  the  railroad  in  the 
pursuit  of  its  business  and  the  operation  of  its  railroad  to 
make  the  appropriation. 

It  is  contended  by  the  attorneys  for  the  city  that  the  finding 
of  the  court  in  the  appropriation  proceedings  determines  the 
whole  character  of  this  proposed  crossing,  and  that  no  evidence 
may  be  offered  for  the  purpose  of  showing  the  situation  or  con- 
dition of  the  grounds  or  the  property  of  the  railroad  at  this 
point. 

It  will  be  observed  that  this  statute  under  which  the  probate 
court  proceeds  is  an  old  statute,  years  and  years  prior  to  this 
statute  of  1904,  and  w'ith  the  latter  statute,  as  we  understand, 
the  probate  court  has  nothing  to  do  whatever.  Jurisdiction  in 
regard  to  the  matter  of  permission  to  cross  over  grade  or  at 
grade  is  with  the  court  of  common  picas.  All  .and  everything 
that  the  probate  court  has  to  do  is  to  make  a  finding  in  accord- 
ance with  the  provisions  of  the  statute.  The  finding  of  the 
jury  is  determined  by  the  oath  of  the  jury.  They  were  sworn 
in  this  case  as  in  others — 

**You,  and  each  of  you,  do  solemnly  swear  that  you  wmU 
justly  and  impartially  assess,  according  to  your  best  judgment, 
the  amount  of  the  compensation  due  to  the  proper  owners  in 
the  cases  which  will  be  brought  before  you  in  this  proceeding, 
by  reason  of  the  appropriation  of  their  property  described  in 
the  petition,  to  the  use  of  the  corporation,  in  the  proceeding 
now  pending,  irrespective*  of  any  benefit  from  any  improvement 
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propcxsed  by  such  corporation;  and  you  do  further  *  swear  that 
you  will,  in  assessing  any  damages  that  may  occur  to  such 
property  owners,  by  reason  of  the  appropriation,  other  than 
the  compensation,  further  ascertain  how  much  less  valuable  the 
remaining  portion  of  said  property  will  be  in  conserpience  of 
such  appropriation." 

That  oath  w^as  drawn  by  the  Legislature  under  previous  pro- 
visions of  the  Constitution  of  the  state  of  Ohio. 

In  this  case  the  court  did  proceed  and  the  jury  did  assess 
the  damages  under  the  rules  laid  down  and  fixed  the  amount, 
following  to  some  extent  the  decision  of  the  30th  O.  S.,  604,  in 
regard  to  the  crossing  of  railroads;  at  any  rate  the  amount  was 
fixed  and  assessed. 

But  whether  that  crossing  should  be  over  head  or  at  grade 
is  a  matter  with  w^hich  the  probate  court  had  nothing  to  do, 
and  we  are  unable  to  see  how  in  any  manner  of  form  the  judg- 
ment of  the  court  in  that  respect  can  be  binding  or  conclusive, 
at  least  upon  this  other  (luestion. 

In  this  action,  which  is  brought  by  the  City  of  Toledo  for 
the  purpose  of  enjoining  the  railroad  from  crossing  at  grade, 
the  city, takes  the  affirmative  and  it  declares  that  the  crossing 
is  of  such  a  nature  and  character  as  falls  within  the  statute 
which  I  have  already  read  in  its  first,  third  and  fourth  sections, 
and  not  under  the  sixth  section.  And  for  the  purpose  of  enabling 
this  court,  or  any  court,  to  ascertain  in  regard  to  the  matter 
whether  the  crossing  is  within  the  sixth  section  or  within  the 
first  section,  parol  evidence  is  perfectly  competent  and  proper 
and  should  be  resorted  to  for  the  purpose  of  showing  the  con- 
dition of  the  grounds,  the  conditicm  of  the  tracks,  the  nature 
of  the  track  which  is  to  be  laid,  the  purpose  for  which  it  is 
being  laid  and  the  points  to  which  it  is  to  run;  in  other 
words,  to  asc(»rtain  whether  it  falls  within  the  sixth  section  of 
this  statute  or  within  the  previous  sections.  We,  therefore, 
overrule  the  objections  that  have  been  made,  and  we  hold  that 
it  was  competent  for  the  railroad  company  to  produce  oral 
testimony,  which  it  did,  and  to  inform  the  eourt  with  regard  to 
the  character  of  the  property  of  the  railroad  company  at  that 
point  and  of  the  objects  and  purposes  for  which  the  track  was 
to  be  laid. 
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It  appears  that  the  railroad,  the  main  branch  of  it,  whero 
they  commence  distributing  cars,  is  on  the  southerly  side  of 
Swan  creek,  and  upon  the  uplands  at  that  point  some  cars  are 
sent  oflf  to  the  connecting  railroads,  but  that  for  freight  pur- 
poses, the  working  of  its  freight  department,  the  road  comes 
down  across  Swan  creek  on  to  these  lower  lands,  where  the 
company  has  purchased  or  appropriated  a  large  quantity  of 
ground  for  the  purposes  of  a  freight  yard,  and  it  is  being  used 
for  that  purpose;  that  there  were  across  Erie  street,  upon  the 
other  side,  certain  manufacturing  establishments,  gas  works  and 
other  commercial  establishments  of  that  kind  that  they  wish 
to  reach,  and  also  that  they  wish  to  reach  the  dock  line  at  Swan 
creek,  and  that  for  that  purpose  it  will  be  necessary  for  them 
to  cross  the  street;  that  they  can  do  this  work  by  perhaps  cross- 
ing three  times  during  the  twenty-four  hours,  once  during  the 
daytime  and  the  rest  of  the  times  during  the  night;  that  is 
the  sole  expectation  and  purpose  of  the  use  of  the  crossing.  In 
other  words,  that  it  is  to  increase  their  ''yard  facilities  at 
terminal  or  other  points'*  and  to  reach  these  other  establish- 
ments. And  we  are  clearly  of  the  opinion  upon  the  whole 
evidence,  upon  the  record  of  the  case  and  the  maps  that  have 
been  introduced,  that  the  contention  of  the  company  is  correct, 
and  that  under  the  statute  they  have  the  right  to  cross  this 
street  at  grade,  and  that  the  claim  and  contention  of  the  city 
that  they  have  a  right  to  interi)()se  an  injunction  to  prevent 
their  doing  so  is  not  well  founded  in  law.  and  for  that  reason 
the  petition  in  the  appeal  case  will  be  dismissed  and  the  order 
that  was  rendered  as  set  forth  in  the  petition  in  error  will  be 
reversed. 

BrowUj  Geddes,  Schyncttau  (t  Williams,  for  the  railroad  com- 
pany. 

r.  S.  Northup,  City  Solicitor,  and  John  P.  Mauton,  Ass't 
City  Solicitor,  for  the  city. 
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DUTY  OP  MOTORMAN  UPON  MEETING  A  PRICHTENED 

HORSE. 

[Circuit  Court  of  Mahoning  County.] 

The  Mahoning  Valley   Southeastern  Railway  Company  v. 

Hugh  H.  Houston. 

Decided,  March  Term,  1907. 

Negligence — What  Constitutes^  Upon  the  Part  of  a  Motorman — Upon 
Approaching  a  Frightened  Horse — Respective  Rights  of  the  Driver 
and  of  the  Car — Circumstances  Control — Charge  of  Court  as  to 
Ordinary  Care — A  Charge  Must  not  Only  be  Correct^  hut  Must  he 
Adapted  to  the  Case. 

The  failure  of  a  motorman,  when  running  the  car  at  the  ordinary 
speed,  to  stop  or  lessen  its  speed  when  observing  that  a  horse 
approaching  from  the  opposite  direction  is  frightened,  is  not  negli- 
gence, unless  the  circumstancess  indicate  that  the  horse  has  or 
will  become  unmanageable  upon  the  approach  of  the  car  and  that 
the  driver  or  persons  with  him  are  or  will  be  put  in  imminent  peril. 

Cook,  J. ;  Laubie,  J.,  and  Burrows,  J.,  concur. 

Error  to  ^lahoning  ('omnion   Pleas   Court. 

The  son  of  the  plaintiff  was  driving  a  horse  and  buggy  along 
a  public  highway  of  this  county.  He  was  a  young  man  full 
grown,  of  more  than  ordinary  physical  strength,  and  with  him 
in  the  buggy  was  his  sist(*r,  also  fully  grown.  The  highway  was 
some  fifty  or  sixty  feet  wide,  level  and  in  good  condition.  On 
one  side  of  the  highway  was  situated  the  electric  railway  of 
plaintiff,  leaving  a  driveway  of  at  least  twenty-five  to  thirty  feet 
for  vehicles.  The  railway  of  plaintiff  is  an  ordinary  interurban 
railway  for  the  carrying  of  passengers,  and  the  cars  the  ordinary 
cars.  As  the  car  of  plaintiff  approached  the  horse  and  buggy, 
the  horse,  when  about  six  hundred  feet  away  from  the  car, 
showed  evidence  of  fright,  i)resumably  from  the  approaching 
car,  and  the  nearer  he  approached  the  car  the  more  frightened 
he  became,  but  was  under  full  control  of  the  driver  until  he  got 
within  fifty  to  seventy-five  feet  of  the  car.  when  he  suddenly 
plunged  to  the  side  of  the  road  opposite  the  track  and  then  back 
again  onto  the  track  immediately  in  front  of  the  car,  and  was 
killed. 
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The  raotorman  saw  the  horse  and  buggy  as  it  approached  but 
did  not  reduce  the  power  or  put  on  the  brake  until  the  horse 
became  entirely  unmanageable  and  plunged  to  the  side  of  the 
road,  when  he  immediately  shut  off  the  power  and  put  on  the 
emergency  brake,  but  too  late  to  prevent  the  accident.  The  car 
w^as  running  from  tw^elve  to  fifteen  miles  an  hour,  which  was  the 
ordinary  speed.  The  young  man  testifies  that  he  held  a  tight 
rein  and  was  in  full  control  of  the  horse  until  he  got  within  fifty 
to  seventy-five  feet  of  the  car. 

The  action  was  by  the  father,  who  owned  the  horse,  to  recover 
the  value  of  the  same. 

The  two  primary  grounds  of  error  assigned  are :  First.  The 
verdict  is  against  the  evidence.  Second.  The  court  erred  in  the 
charge  to  the  jury. 

As  to  the  first  ground,  while  there  is  some  conflict  in  the 
evidence,  yet  it  generally  tends  to  support  the  facts  as  we  have 
stated  them  and  the  question  that  is  to  be  determined  is:  What 
is  the  duty  of  a  motorman  when  he  sees  approaching  him  a 
frightened  animal  attached  to  a  vehicle?  Must  he  in  all  cases 
immediately  bring  his  car  under  control  so  as  to  be  able  to  stop 
it  at  any  minute,  or  may  he  go  on,  relying  on  the  presumption 
that  the  driver  of  the  animal  will  retain  control  of  the  animal 
and  no  injury  will  be  done? 

*  *  The  rights  of  the  driver  of  a  horse  and  of  the  manager  of  an 
electric  car  meeting  upon  a  highway  are  equal  and  each  must 
use  the  way  with  a  reasonable  regard  for  the  safety  and  conveni- 
ence of  the  other. '*  Ellis  v.  Lynn  d'  Boston  Railway,  160  Mass., 
341. 

What  is  a  reasonable  regard  for  the  safety  and  convenience 
of  the  other?  The  authorities  differ  very  materially  on  this 
question.  Some  hold  that  it  is  the  duty  of  the  motorman  to 
immediately  bring  his  car  under  control  upon  seeing  a  frightened 
horse  approaching  him  no  matter  what  the  degree  of  fright  might 
be,  while  others  hold  that  if  a  horse  becomes  frightened  at  an 
approaching  car  and  becomes  unmanageable  and  runs  away, 
injuring  the  driver  and  others,  the  company  is  not  liable,  unless 
the  conduct  complained  of  in  the  management  of  the  car  is 
attributable  only  to  wanton  or  malicious  disregard  for  the  safety 
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of  the  driver  and  oocni)ant  of  the  vehicle.  Note  to  Street  Rail- 
way Reports,  Vol.  2,  pages  642,  643,  644  and  645. 

We  think  both  of  these  rules  are  too  broad.  Very  much  depends 
Upon  the  circumstances  of  each  particular  case;  the  age  and  sex 
of  the  driver  of  the  vehicle,  the  width  of  the  road  and  its  condi- 
tion, and  other  circumstances  that  might  be  mentioned. 

In  a  case  like  the  one  we  are  considering  we  think  the  true 
rule  is:  The  failure  of  a  motorman  when  running  at  the  ordi- 
nary speed  to  stop  or  lessen  the  speed  of  a  car,  upon  observing 
that  a  horse  approaching  from  the  opposite  direction  is  fright- 
ened, is  not  negligence  unless  the  circumstances  indicate  that 
the  horse  will  become  unmanageable  if  the  car  approaches,  and 
that  the  driver  or  persons  with  him  are  in  imminent  peril. 
Terre  Haute  Electric  Railway  Company  v.  Yant,  21  Ind.  App., 
486  (51  N.  E.,  732)  Eastwood  v.  La  Crosse  City  Ry,  Co.,  94 
Wis.,  163  {6S  N.  W.,  651)  ;  Flaherty  v.  Harrison,  98  Wis.,  559 
(74  N.  W.,  360). 

The  case  of  Eastwood  v.  La  Crosse  City  Ry.  Co.,  supra,  is 
nearly  parallel  with  the  one  we  are  considering.  In  the  opinion 
Mr.  Justice  Winslow  says; 

**The  motorman  of  an  electric  car  is  not  bound  to  slacken  the 
speed  or  stop  his  car  at  the  moment  a  horse  upon  the  street 
within  his  range  of  vision  begins  to  show  signs  of  uneasiness ;  an 
inference  of  negligence  is  not  justified  from  the  motorman 's 
failure  to  stop  the  car  upon  seeing  that  a  team  about  one  hundred 
and  seventy-five  feet  in  advance  driven  by  a  full  grown  man,  was 
beginning  to  prance,  where  it  appeared  that  the  team  was  in  a 
well  traveled  road  at  the  side  of  a  track  nearly  sixteen  feet  in 
width  and  was  in  perfect  safety,  and  did  not  appear  to  be  beyond 
the  driver's  control." 

In  Flaherty  v.  Harrison,  supra,  it  was  said: 

**A  street  railway  company  can  not  be  chargeable  with  negli- 
gence for  the  motorman 's  failure  to  stop  or  slacken  the  speed  of 
his  car  upon  seeing  that  a  team  at  the  side  of  the  track  were 
uneasy,  where  the  driver  had  full  control  of  them  until  at  the 
instant  when  they  dashed  on  the  track  in  front  of  the  car." 

We  are  of  opinion  that  the  facts  esta])lished  by  the  evidence 
in  this  case  are  insufficient  to  sustain  the  verdict  of  the  jury. 
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The  objection  made  to  the  charge  of  the  court  is  that  the  jury 
should  have  been  instructed  directly  as  to  what  was  the  duty  of 
the  motorman  with  regard  to  controlling  his  car  upon  seeing  the 
frightened  condition  of  the  horse;  in  other  words,  the  circum- 
stances under  which  it  was  his  duty  to  slacken  the  speed  of  the 
car  or  stop  it.  The  jury  was  only  instructed  that  is  was  the  duty 
both  of  the  motorman  and  the  driver  of  the  vehicle  to  use 
ordinary  care  under  the  circumstances  of  the  case  or  the  situa- 
tion in  which  they  were  placed. 

We  think  the  counsel  for  defendant  is  right,  and  that  it  w^as 
the  duty  of  the  court  to  have  instructed  the  jury  as  to  what 
would  constitute  ordinary  care  under  the  particular  circum- 
stances of  the  case.  Defendant  in  its  requests  called  the  court's 
attention  directly  to  this  question  and,  while  they  were  too  broad, 
yet  they  suggested  to  the  court  that  it  desired  a  specific 
instruction  upon  the  real  issue  in  the  case.  Had  the  court 
instructed  the  jury  as  to  the  duty  of  the  motorman  under  the 
circumstances  thus  surrounding  him  and  the  care  he  should 
have  used,  it  is  very  doubtful  if  this  verdict  w(mld  have  been 
rendered. 

In  Little  Miami  Bailroad  Co.  v.  Wctmore,  19th*0.  S.,  Ill,  it 
is  held : 

'*3.  A  charge  to  the  jury,  though  not  strictly  objectionable 
in  point  of  law,  but  which  leaves  the  jury  to  draw  an  inc()rre:'t 
inference  from  facts  in  the  case  material  to  the  issue,  constitute«i 
good  grounds  for  a  new  trial,  where  it  is  reasonable  to  suppose, 
from  a  consideration  of  the  whole  evidence,  that  a  different 
verdict  would  have  been  rendered  if  the  jury  had  been  fully 
instructed.  The  charge  ought  not  only  to  be  correct,  but  to  be 
so  adapted  to  the  Ciise  and  so  explicit  as  not  to  be  misconstrued 
or  misunderstood  by  the  jury  in  the  application  of  the  law  to  the 
facts  as  they  may  find  them  from  the  evidence.'* 

The  judgment  of  common  pleas  court,  for  the  reasons  that  the 
verdict  is  against  the  evidence  and  for  error  in  the  charge,  is 
reversed  and  the  case  remanded  for  a  new  trial. 

Arrdf  Wilson  &  Harringtou,  for  plaintiff  in  error. 

Hine,  Kennedy  &  Kobinson,  for  defendant  in  error. 
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mSntBUTlON  OF  RENT  OF  DEVISED  PROPERTY. 

[Circuit  Court  of  Hamilton  County.] 

Maey  C.  Capelle  et  al  v.  Wm.  P.  Wieman  bt  al. 

Decided^  March  8,  1907. 

Devise — Death  of  Life  Tenant — Apportionment  of  Current  Rents — Exec- 
utors— Equity. 

GiPFEN,  J. ;  Swing,  J.,  and  Smith,  J.,  concur. 

This  action  was  commenced  to  recover  $20.15  received  by  tlie 
defendants  as  rent  under  the  following  circumstances: 

Henry  Wieman  devised  the  premises  to  his  widow^  ^Fary 
Wieman,  for  life  with  remainder  to  plaintiffs.  The  rent  was 
due  and  payable  from  one  of  the  tenants  on  the  15th  of  each 
month,  and  from  the  other  tenants  on  the  1st  of  each  month. 
Mary  Wieman,  the  life  tenant,  died  on  the  r2th  day  of  November. 
1905.  The  monthly  rent  due  and  payable  on  the  15th  of  Novem- 
ber and  the  1st  of  December  following  was  collected  by  the 
defendant,  W.  F.  Wieman,  and  apportioned  between  the  plaint- 
iffs and  the  defendant,  as  executor  of  the  last  will  and  testament 
of  Mary  Wieman,  deceased. 

At  common  law  when  the  life  tenant  dies  during  the  term, 
neither  party  could  recover  any  portion  of  the  rent;  by  statute 
in  England  and  some  of  the  states,  the  rent  is  apportioned  among 
>juch  claimants.  But  no  such  statute  prevails  in  Ohio,  and  the 
rent  having  been  apportioned  between  the  plaintiffs  and  the 
defendant  executor  according  to  principles  of  natural  justice  and 
equity,  the  former  were  not  entitled  to  any  relief,  and  the  judg- 
ment dismissing  their  petition  will  be  affirmed.  Vaii  Hayes, 
Executor,  v.  West,  3  C.  C,  64. 

John  K.  Von  S  eg  gem,  for  plaintiffs  in  error. 

Furher  &  Jackson,  for  defendants  in  error. 
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ADVANCEMENT  EVIDENCED  BY  A  NOTE. 

[Circuit  Court  of  Cuyahoga  County.] 

John   Hicks,   Administrator  of   the   Estate   op   Elizabeth 

Hicks,  v.  B.  H.  Hicks.* 

Decided,  February  17,  1906. 

Promissory  Note — Executed  hy  a  8on— Claimed  to  have  been  an  Adr 
vancement — Definitions  of  Advancement — Presumption — Declara- 
tions by  Deceased  Mother — Competent  as  Evidence  of  Intention — 
Weight  of  Evidence. 

1.  Where  a  son  executed  a  note  in  favor  of  his  mother  and  paid 

interest  thereon,  there  is  a  presumption  raised  that  the  money 
evidenced  hy  the  note  was  received  by  him  as  a  loan. 

2.  But  the  presumption  thus  raised  may  be  overcome  by  evidence  as 

to  the  intention  of  the  parties  at  the  time  of  the  transaction  and 
thereafter;  and  in  an  action  by  the  administrator  of  the  estate 
of  the  mother  for  recovery  on  such  a  note,  evidence  as  to  declara- 
tions made  by  the  mother  to  third  parties,  to  the  effect  that  she 
did  not  intend  the  money  should  be  treated  as  a  loan,  but  as  an 
advancement,  are  admissions  against  her  interest  and  are  admis- 
sible; and  if  the  evidence  establishes  that  it  was  her  intention  it 
should  be  treated  as  an  irrevocable  gift,  and  the  son  accepted  it 
with  that  understanding,  it  must  be  so  regarded,  notwithstanding 
the  execution  of  the  note  and  the  payment  of  interest  thereon. 

Marvin,  J.  (orally) ;  Winch,  J.,  and  Henry,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

The  parties  here  are  as  they  were  in  the  court  below.  Eliza- 
beth Hicks  was  the  wife  of  John  Hicks.  The  defendant  is  their 
son. 

On  the  *3d  of  September,  1901,  Elizabeth,  then  being  in  full 
life,  furnished  to  her  said  son  the  sura  of  $1,000  toward  the  pur- 
chase of  a  farm  which  he  bought  about  that  time.  The  father, 
John,  at  the  same  time  furnished  tlie  son  $2,000  for  the  same 
purpose.  The  son  gave  to  each  of  his  parents  his  promissory 
note,  bearing  interest,  for  said  several  sums. 

Elizabeth  Hicks  died  intestate  in  1904,  and  the  plaintiff  is  the 
duly  appointed  and  qualified  administrator  of  her  estate.  Ex- 
cept payment  of  interest  from  time  to  time  made  as  it  became 


•Affirmed  by  the  Supreme  Court  without  report  (76  O.  S., ). 
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due  to  his  mother  in  her  lifetime,  R.  H.  Hicks  has  paid  nothing: 
on  the  note  ^ven  to  his  mother. 

Suit  was  brought  by  the  administrator  on  this  note.  The  de- 
fendant answered,  making  no  defense  except  that  the  money 
furnished  him  by  his  mother  was  not  a  loan,  but  was  a  gift 
made  by  way  of  advancement  to  apply  on  what  would  be  coming 
to  him  out  of  the  estate  of  his  mother  after  her  death.  The  only 
question  at  issue  in  the  trial  was,  whether  the  money  furnished 
was  a  loan  or  an  advancement. 

The  jury  returned  a  verdict  for  the  defendant  and  judgment 
was  entered  in  accordance  with  the  verdict.  All  proper  steyis 
have  been  taken  to  bring  the  case  before  this  court  for  review, 
as  well  upon  the  weight  of  the  evidence  as  upon  questions  of 
law  raised  at  the  trial. 

No  exception  to  the  charge  of  the  court  was  taken  by  the 
plaintiff,  nor  is  it  even  suggested  here  that  the  charge  was  not 
in  all  respects  what  it  should  have  been.  Rulinjjs  ui>on  th<» 
admission  of  evidence  are,  however,  complained  of,  and  it  is 
further  urged  that  there  was  error  in  overruling  the  motion  of 
the  defendant  for  a  new  trial,  on  the  ground  that  the  verdict 
wa«  against  the  weight  of  the  evidence  and  not  sustained  by 
sufficient  evidence. 

The  defendant,  being  incompetent  under  the  statute  to  testify 
on  the  subject,  evidence  was  offered  in  his  behalf  of  conversa- 
tions had  by  others  with  his  mother  on  the  subject  of  her  fur- 
nishing him  this  money  as  a  loan  or  by  way  of  advancement,  and 
her  stat(*ments  made  to  various  parties  of  what  she  intended  in 
regard  to  the  matter,  and  how  she  came  to  take  the  note,  were 
admitted  over  the  objection  of  the  plaintiff. 

Various  definitions  have  been  given  to  the  term  *^  advance- 
ment" as  applied  to  the  distribution  of  estates.  See  TJwrtitcm 
on  Gifts  J  Section  525;  Woemcr's  American  Law  of  Administra- 
Hon,  Volume  2,  Section  555. 

In  Moore  v.  Freema/n,  50  O,  S.,  594,  Judge  Spear  defines  it  in 
these  words: 

^*An  irrevoeftble  gift  by  a  Pflivnt  to  n  fluid  in  anticipatiop  of 
K\»ch  ohild'f*  future  .shAro  of  ihe  paiviira  eMHt^/' 
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Many  of  th€  definitions  are  broader  than  this,  making  it  in- 
clude such  gifts  to  others  than  children,  who  at  the  death  of  the 
donor,  intestate,  would  be  entitled  to  distribution  in  the  estate, 
but  under  any  definition  given  by  the  text-books  or*  laid  down 
in  the  cases,  if  the  money  furnished  by  this  mother  to  her  son 
was  intended  by  her  and  accepted  by  him  as  an  irrevocable  gift, 
to  be  treated  as  a  part  of  the  estate  of  his  mother  which  would 
come  to  him  on  distribution  at  her  death,  then  it  was  an  advance- 
ment. 

The  fact  that  the  son  gave  his  note  for  the  money  furnished, 
and  paid  interest  thereon,  raises  a  presumption  that  the  money 
was  borrowed  by  him.  This,  however,  may  be  overcome  by  evi- 
dence.   See  5  C.  C. — N.  S.,  74,  and  other  authorities. 

The  intention  of  the  parties  at  the  time  the  money  was  fur- 
nished determines  its  character.  That  this  may  be  shown  by  the 
declaration  of  the  donor,  where  he  states  that  the  money  fur- 
nished was  a  gift  or  advancement,  rather  than  a  loan,  afti»r  it 
wa*s  made  is  admissible  as  an  a'Iniission  against  interest.  56  O. 
S.,  242,  and  what  is  said  on  i)age  246  we  think  shows  beyond 
question  that  the  statements  made  by  the  mother  after  or  before 
or  at  the  i\nu\  certainly  at  the  time  and  after  the  money  was 
furnished,  are  admissible  as  admissions  against  her  interest.  It 
was  her  interest  to  have  this  treated  as  a  loan,  and  when  she,  if 
she  did  so,  stated  to  others  that  it  was  not  a  loan,  that  she  had 
simply  given  it  to  her  son  to  be  treated  as  an  advancement  or  a 
gift,  her  statements  in  that  regard  are  admissible. 

Two  witnesses  testify  that  l\Trs.  Hicks  stated  in  reference  to 
the  note  which  sh(^  held  against  her  son,  that  she  took  his  note 
because  her  husband  made  her  do  so;  that  she  took  the  note 
because  father  insisted  that  she  have  a  note.  It  is  urged  that 
this  is  inadmissible ;  that  it  is  not  admissible  to  show  by  the  state- 
ment of  one  who  has  furnished  money,  or  rather  one  who  it  is 
claimed  has  furnished  money,  to  show  by  the  statements  of  such 
person  that  she  did  furnish  the  money.  It  is  admitted  in  this 
case  that  she  furnished  the  money,  indeed,  that  is  the  founda- 
tion of  the  plaintiff's  claim  and  the  statements  made  by  her 
tejuUog  to  show  that  ^he  did  not  tako  a  note  for  that  nn)iiry 
with  An}r  intontion  that  the  note  should  ever  be  paid,  and  that 
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she  did  not  loan  the  money  to  her  son.  but  gave  it  to  him,  were 
admitted.    There  was  no  error  in  th*>  admission  of  this  evidence. 

But  it  Ls  said  that  the  verdict  is  clearly  against  the  weight  of 
the  evidence.  The  case  presents  some  curious,  some  sad  features. 
It  is  a  most  unhappy  thing  that  this  father  has  thought  it  best  to 
bring  this  suit  against  his  son.  It  is  a  little  difficult  to  know  for 
what  reason  he  thought  it  his  duty  to  bring  the  suit.  The 
evidence  of  the  father  himself  shows  that  the  estate  of  the 
mother  is  more  than  enough — counting  this  as  an  advancement 
and  counting  a  like  sum  furnished  to  one  of  his  sisters  as  an 
advancement — that  there  is  more  than  enough  of  the  estate  so 
that  this  son's  portion  would  be  fully  $1,000,  except  that  the 
father,  being  entitled  to  a  distributive  portion,  could  reduce  the 
distributive  portion  of  the  children,  and  that  would  reduce  the 
portion  to  which  the  son,  R.  II.,  would  be  entitled  to  Tess  than 
$1,000.  The  evidence  shows — or  at  least  the  witnesses  testify — 
that  the  mother  said  to  her  niece — the  niece  testifies  that  the 
mother  said  to  her  that  the  note  she  had  against  R.  H.  Hicks 
should  be  delivered  to  him ;  that  she  did  not  want  to  retain  the 
note.  One  of  the  daughters  testifies  that  the  mother  said  to  her 
that  she  only  took  a  note  because  father  insisted  upon  it.  Other 
witnc*ss(^  testify  in  a  similar  manner,  that  the  mother  had  stated 
that  this  money  R.  II.  Hicks  had  was  to  be  his,  a  gift.  The  evi- 
dence is  not  as  strong  as  it  sometimes  is,  and  it  is  barely  possible 
that  if  the  members  of  the  court  had  been  jurors  they  might 
have  found  that  the  evidence  was  not  of  that  clear  and  satis- 
factory nature  to  establish  that  where  a  note  is  given  by  a  son 
to  a  parent  for  money  furnished  by  the  parent  that  it  was  an 
advancement.  Still,  the  jury  were  carefully  charged  by  the 
court  that  the  (evidence  must  bi*  clear  and  satisfactory.  The 
jury  found  for  the  defendant.  W(»  are  not  prepared  to  say  that 
it  was  manifest  error  for  them  so  to  find.  The  result  is  that  the 
judgment  is  affirmed. 

T.  H.  Johnson,  for  plaintiff  in  error. 

Brady  d-  DowUiig,  for  defendant  in  error. 
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DAMAGES  CAUSED  DY  THE  FLOODING  OF  LAND. 

[Circuit  Court  of  Huron  County.] 

City  op  Norwalk  v.  Prances  Blatz. 

Decided,  1906. 

Adverse  Possession — Limitation  of  Actions — In  Cases  of  Damage  Caused 
by  the  Flooding  of  Landa — Prescriptive  Right  to  Flood  Lands — 
Injury  from  Emptying  Sewage  into  a  Stream  Crossing  Plaintiff's 
iJand. 

1.  For  injuries  caused  by  the  flooding  of  land  with  water  from  sewers, 

which  has  washed  away  bridges  and  soil ;  damages  can  be  recovered 
for  a  period  of  four  years  only,  preceding  the  bringing  of  the  action. 

2.  Recovery  from  a  city  can  not  be  had  by  a  land  owner  for  damages 

caused  by  the  flooding  of  his  land  with  water  from  sewers  con- 
structed by  the  city,  when  such  right  has  been  enjoyed  by  the  city 
for  the  prescriptive  period,  and  the  damages  are  the  natural  con- 
sequences of  the  exercise  of  such  right  by  the  city. 

Parker,  J.;  Haynes  J.,  and  Winch,  J.  (sitting  in  place  of 
WiLDMAN,  J.),  concur. 

The  action  in  the  court  below  was  by  Prances  Blatz  against 
the  City  of  Norwalk.  In  her  petition,  she  set  forth  that  she 
was  the  owner  of  a  tract  of  land  of  about  seven  acres  in  the 
suburbs  of  the  city;  that  she  had  been  the  owner  of  this  land 
for  more  than  six  y(»ars,  and  that  over  and  across  this  land  from 
time  immemorial  there  had  been  and  then  was  a  natural  water- 
course, and  until  the  action  upon  the  part  of  the  city  of  which 
she  complains,  this  water-course*  supplied  the  land  with  pure 
and  wholesome  water,  sufficient  in  (quantity  and  qiiality  for  all 
domestic  and  agricultural  purposes.  She  charges  that  the  de- 
fendant has  constructed,  or  caused  to  be  constructed,  sewers 
in,  through  and  along  many  of  the  streets  and  avenues  of  said 
city — naming  them — and  that  without  any  right  or  authority 
the  city  made  this  water-course  the  outlet  for  these  sewers,  and 
that  these  sewers  carry  away  from  the  city  the  contents  of 
privy  vaults  and  all  sorts  of  offal  such  as  usually  go  into  sewers. 
She  also  savs  that  the  city  has  so  constructed  its  drains  and 
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sewers  as  to  throw  down  upon  these  premises  and  into  this 
water-course  a  greater  quantity  of  water  than  would  naturally 
flow  there,  and  that  this  has  resulted,  in  times  of  freshet,  in 
floods  that  have  carried  away  bridges  upon  her  premises  over- 
spanning  this  water-course,  and  has  resulted  in  washing  away 
the  soil,  and  in  widening  the  channel,  whereby  a  part  of  her 
land  has  been  permanently  lost  to  her.  And  she  says  that  the 
offensive  matter  that  has  been  brought  down  in  the  sew^ers  has 
been  thrown  upon  her  lands,  destroying  the  herbage;  that  the 
air  has  been  contaminated  and  made  foul-smelling,  disagreeable 
and  unhealthful,  and  her  land  rendered  unfit  for  occupancy 
for  dwelling  purposes,  and  for  farming  and  grazing,  and  that 
these  wrongs  have  continued  during  the  period  of  six  years  next 
prior  to  the  beginning  of  the  action;  and  for  these  w^rongs  she 
claims  damages  in  the  sum  of  $1,500. 

The  city  denies  that  it  has  committed  these  wrongs,  and  denies 
that  it  has  cast  any  more  w^ater  upon  her  premises  than  naturally 
would  flow  there ;  but  the  city  goes  further  and  claims  that  even 
if  it  has  by  sewers  or  drains,  carried  down  any  more  water  than 
would  naturally  flow  upon  the  premises,  it  has  exercised  this 
right  for  such  a  period  of  time,  exceeding  twenty-one  years, 
under  claim  of  right,  that  it  has  acquired  the  absolute  right 
to  do  it,  and  that  the  plaintiff  has  no  longer  any  right  to  object 
to  or  oppose  it.    This  is  denied  by  the  plaintiff. 

The  case  was  submitted  to  a  jury  which  brought  in  a  verdict 
in  favor  of  the  plaintiff  below  for  $300.  The  city  filed  a  motion 
for  a  new  trial  upon  various  grounds,  which  motion  was  over- 
ruled; and  in  its  i)etition  in  error  here  it  sets  forth  the  various 
grounds  upon  which  it  claims  this  judgment  should  be  reversed; 
but  in  the  brief  filed  by  counsel  for  plaintiff  in  error  the  grounds 
really  relied  upon  are  stated,  and  in  discussing  the  case,  we  will 
follow  those  assignments  of  error.  They  are  five  in  number, 
and.  the  fourth  and  fifth  we  may  as  well  dismiss  at  once.  The 
fourth  is:  **The  court  erred  in  the  admission  and  rejection  of 
testimony. ' ' 

We  find  no  error  in  this  respect,  unless  such  as  may  be  covered 
by  another  assignment  of  error  involving  the  subject  of  the 
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statute  of  limitations ;  and  that  subject  will  be  discussed  further 
on,  and  will  not  be  given  attention  under  this  assignment. 

Fifth.  **The  attorney  for  the  plaintiff  was  guilty  of  mis- 
conduct in  his  final  argument  to  the  jury,  as  stated  in  the 
affidavits  filed  in  support  of  the  motion  for  new  trial.'* 

We  do  not  find  that  the  affidavits  have  been  made  part  of  the 
bill  of  exceptions;  therefore,  they  can  not  be  considered;  and 
nothing  on  the  subject  is  otherwise  shown. 

Going  back  to  the  first: 

**The  verdict  of  the  jury  was  against  the  weight  of  the  evi- 
dence concerning  the  right  of  the  city  by  prescription  to  main- 
tain its  sewage  across  the  premises  in  question. '* 

We  are  not  prepared  to  say  that  that  is  so  \s  to  the  sewage; 
but  it  seems  clear  to  us  that  as  to  the  alleged  flooding  of  the 
premises  by  an  excessive  quantity  of  water,  which  was  one  of 
the  matters  submitted  to  the  jury,  and  presumably  one  of  the 
things  taken  into  consideration  in  making  up  their  verdict,  is 
against  the  weight  of  the  evidence.  That  is  to  say,  the  casting 
of  water  upon  these  premises  in  the  (luantities  shown  has  been 
continued  by  the  city  for  so  long  a  period  that  it  has  ac(piired 
a  right  to  this  use,  and  the  land  has  become  subject  to  this  servi- 
tude; and  this  requires  a  reversal  of  the  judgment;  for  we  can 
not  tell  how  much  of  the  $300  was  allowed  on  this  account,  or 
how  much  upon  the  claim  which  the  evidence  supports. 

A  part  of  the  damage  was  claimed  for  the  washing  of  the 
banks  and  a  part  for  the  washing  away  of  bridges.  If  the  city 
acquired  a  right  to  carry  down  that  (luantity  of  water,  then  the 
plaintiff's  land  was  subject  to  all  the  natural  consequences  of 
the  water  flowing  thereon,  and  if  it  washed  away  some  of  the 
banks,  or  if  it  carried  away  bridges  that  were  not  constructed 
so  as  to  withstand  floods,  that  would  be  one  of  the  burdens  the 
servient  land  would  have  to  bear;  so  it  follows  (since  we  have 
found  that  the  verdict  as  to  the  right  of  the  city  to  convey 
water  down  in  that  way  was  against  the  weight  of  the  evidence) 
that  so  much  of  the  verdict  as  is  founded  upon  the  loss  of 
bridges  and  the  loss  of  soil  and  washing  away  of  the  soil  is 
unsupported  by  the  evidence. 
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The  second  assipmment  is:  **That  the  verdict  of  the  jury  was 
excessive  and  could  not  have  In^en  arrived  at  in  any  legitimate 
way.  and  was  evidently  the  result  of  passion  and  prejudice." 

We  find  that  it  was  probably  excessive  on  account  of  the 
jury  adopting  such  wrong  basis  for  its  estimate  of  the  damages, 
but  not  because  of  any  passion  or  prejudice  apparent  in  the 
record. 

One  of  the  cpu^tions  much  d(»bated  and  apparently  carefully 
considered  by  the  trial  judge  was  as  to  thi»  statute  of  limitations 
applicable  to  th(»sc  claims,  and  to  certain  elements  of  damage; 
and,  a  retrial  Ijeing  probable,  we  deem  it  exiK*dient  to  discuss 
this  question. 

The  plaintiff  in  error  complains  of  the  refusal  of  the  court 
to  charge  upon  this  subject  as  requested,  and  of  the  charge  as 
given.  The  requ(»sts  refiiscd  on  account  of  which  complaint  is 
made,  are  numbers  12  and  17;  number  12  reads: 

**You  should  in  no  case,  even  if  you  find  for  the  plaintiff, 
award  any  damag(»s  for  the  claimed  washing  away  of  bridges, 
or  parts  of  bridges,  which  occurred  before  four  years  next  pre- 
ceeding  the  beginning  of  this  action. 


jf 


That  was  refused;  number  17  reads: 

**In  no  case  is  the  plaintiff  entitled  to  damage  against  the 
defendant  cm  account  of  the  washing  away  of  the  banks  of  the 
stream  or  water-course  in  (piestion,  which  occurred  prior  to 
June  19,  1897.'' 

That  would  carry  it  back  of  the  pericxl  of  four  years,  and  that 
was  refused.  The  court  chargtHl  the  jury  up<m  this  subject 
as  follows: 

**The  injuri<»s  alleged  l)y  the  plaintiff  are  of  two  classes — 
those  of  a  temporary  character  affecting,  as  claimed,  the  value 
of  the  use  of  tli(»  premisj's  owned  by  the  ])laiutiff,  and  those 
more  permanent  in  their  nature  and  alleged  to  have  affected 
permanently  the  value  of  said  preniis(^s.  The  claimed  tempor- 
ary injuries  can  afford  a  basis  of  recovery  so  far  only  as  they 
occurred  within  a  period  of  four  years  just  ])rior  to  the  begin- 
ning of  this  action,  the  date  of  which  beginning,  as  I  have  told 
you,  was  June  19,  1901.  The  measure  of  damages  for  any  such 
temporary   injury   would   l)e   the   depreciation,   if  any,    ia   the 
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rental  value  of  the  property  while  so  affected,  during  said 
period.  As  to  alleged  permanent  injuries  to  the  real  estate  by 
the  washing  away  of  banks  of  the  claimed  water-course  and 
widening  its  channel,  and  by  the  destruction  of  any  bridge  or 
bridges,  the  plaintiff  alleges  that  this  occurred  within  the  period 
of  six  years  just  prior  to  the  same  date,  June  19,  1901,  and 
if  she  is  entitled  to  a  verdict  for  such  permanent  injuries,  it 
can  not  be  enhanced  by  reason  of  other  injuries  caused  and 
occurring  prior  to  the  beginning  of  said  period  of  six  years. 
The  mea.sure  of  such  permani^nt  damage  would  be  the  de])r(»cia- 
tion  in  the  permanent  market  value  of  the  premises  afftK'ted 
during  the  six  years.*' 


Now,  we  understand  that  the  court  did  not  charge  that  the 
recovery,  with  n^spect  to  these  i)ermanent  injuries,  would  be 
limited  to  six  years,  because^  the  six  years  limitation  under  the 
statute  would  be  applicable,  but  upon  the  theory  that  the  twenty- 
one  years  limitati(m  would  be  applicable,  and  that  the  plaintiff 
could  not  go  back  more  than  six  years,  because  she  had  limited 
herself  in  her  petition  to  six  years.  So  that  we  have  to  consider 
whether  four  vears  or  twentv-(me  vtuirs  is  the  true  limitation 
in  a  case  of  this  character. 

This  is  clearly  an  action  for  tres[)ass — trespass  on  the  case, 
or  nuisance — and  the  statute  of  limitations  applicable^  in  Sec- 
tion 4982,  Revised  Statutes,  and  not  Section  4977,  Revised 
Statutes,  which  applies  to  an  action  for  the  recovery  of  title 
or  possession  of  real  property;  and  if  is  conct'ded,  we  believe, 
by  all,  that  Section  4982,  Revised  Statutes,  applies  generally, 
though  it  is  urged  by  defendant  in  terror,  and  seems  to  have  been 
the  opinion  of  the  court  l)elow.  that  there  are  (*(»rtain  exceptional 
circumstances,  even  in  a(*tion  of  trespass,  where  Seeticm  4977, 
Revised  Statutes,  may  apply. 

Section  4979,  Revised  Statutes,  reads: 

**  Civil  actions  other  than  for  the  recovery  of  real  ])rop(»rty 
can  only  be  brought  within  the  following  periods,  after  the 
caases  of  the  action  accrues.  *' 

Section  4982,  Revised  Statutes,  reads: 

*' Within  four  years:  An  acti(m  for  tn^spass  upon  real  prop- 
erty, but  in  an  action  for  trespass  under  ground  or  injury  to 
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mines,  the  action  shall  not  be  deemed  to  have  accrued  until  the 
wrongdoer  is  discovered." 

This  section  covers  several  other  classes  of  actions,  the  second 
claiLse  covering  actions  for  relief  on  the  ground  of  fraud,  and 
the  next  to  the  last  clause,  ^*An  action  for  an  injury  to  the 
rights  of  the  plaintiff  not  arising  on  contract  and  not  herein- 
after enumerated/' 

We  think  this  class  of  actions  comes  spe<»ifically  under  the 
first  clause  read;  and,  if  not,  certainly  the  last  clause  would 
cover  it.  I  read  the  first  clause  onlv  of  Section  4977,  Revised 
Statutes,  because  that  is  all  that  is  applicable  here: 

"An  action  for  the  recovery  of  the  title  or  possession  of  real 
property,  can  only  be  brought  within  twenty-one  years  after 
the  cause  of  such  action  accrues. '  * 

We  need  not  consider  what  the  limitation  would  have  been 
if  plaintiff  had  elected,  as  she  might  have  done,  to  pursue  some 
other  remedy;  though  it  may  be  suggested  that  if  she  had  pro- 
ceeded under  Section  6448,  Revised  Statutes,  to  compel  an 
appropriation  of  the  property,  or  the  right  to  cast  water  and 
sewage  upon  her  land,  the  limitation  would  have  been  twenty- 
one  years  from  the  time  the  city  began  to  impose  such  servitude; 
and  it  mav  be  that  in  such  case  different  rules  of  limitation  as  to 
temporary  as  well  as  permanent  damage,  and  as  to  the  measure 
of  damages,  would  obtain.  See  cases  of  Fries  v.  Railway,  56 
Ohio  St.,  185;  Railway  v.  O'Hara,  48  Ohio  St.,  343;  Pitts,  & 
W.  Ry.  V.  Perkins,  49  Ohio  St.,  326,  where  it  is  held  that  the 
twenty-one  years  limitaticm  applies  under  Section  6448,  Revised 
Statutes.  We  are  advised  that  the  action  of  the  court  below 
upcm  this  subject  was  influenced,  and  that  the  court  was 
practically  guided  by  the  case  of  Little  Miami  Ry.  v.  Hambleton, 
40  Ohio  St.,  496,  a  decision  by  the  Supreme  Court  Commission, 
wherein  something  is  said  about  the  twenty-one  years  limita- 
tion to  which  I  shall  refer  later. 

We  think  the  true  rule  upon  the  subject  is  stated  in  the  case 
of  Mansfield  v.  Hunt,  19  C.  C,  488,  in  the  third  clause  of  the 
syllabus : 
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*'When  a  municipal  corporation  or  an  individual  commits  a 
nuisance  or  an  act  of  trespass  upon  the  lands  of  another,  and 
thereby  Injures  such  other,  and  to  the  full  extent  that  such 
act  will  ever  injure  him,  such  municipal  corporation  or  individ- 
ual is  liable  at  once  for  such  act  and  its  effects,  and  the  time 
of  the  statute  of  limitations  runs  from  the  time  of  such  com- 
mission of  the  nuisance  or  act  of  trespass.  But  where  the  wrong 
complained  of  is  a  continuing  nuisance  or  trespass,  until  such 
continued  nuisance  or  trespass  by  adverse  use  ripens  into  a 
presumptive  right  and  estate  in  the  wrongdoer,  the  injuried 
party  may  bring  his  action. 


>  9 


Reading  from  pages  571  to  572,  a  part  of  the  opinion  of  the 
court : 

**It  is  alleged  in  the  petition,  and  the  record  shows,  that  the 
city  has  caused  its  sewage  to  be  discharged  into  said  stream 
continuously  for  twelve  years  next  preceding  the  time  of  the 
bringing  of  this  action,  to  the  special  and  substantial  injury  of 
the  plaintiff;  and  that  it  has  ever  since  in  the  same  way  and 
manner  continued  to  corrupt  the  waters  of  said  stream  to  his 
damage. ' ' 

It  will  be  noted  that  the  plaintiff  undertook  to  recover  for 
injuries  covering  a  period  of  twelve  years. 

**We,  therefore,  hold  that  suit  could  be  l)-!  ought  for  such 
injury  at  any  time  within  twenty-one  years  from  the  conipleticm 
of  said  act  of  nuisance  or  trespass,  causing  such  injury;  but 
damages  could  only  be  recovered  for  injuries  resulting  there- 
from within  a  period  of  four  years  next  preceding  the  bringing 
of  the  action.  To  this  extent,  such  damages  would  not  be  barred 
by  Section  4982,  Revised  Statutes.^* 

The  case  of  LiiUe  Miami  Ky.  v.  Ilamhlcion,  supra,  seems  to 
us  to  be  confusing.  Hut  it  must  be  borne  in  mind  that  in  that 
case  the  railroad  company  had  been  so  long  in  possr-ssion  of  the 
street  in  question  that  it  had  accjuired  the  right  to  remain  therc^, 
and  it  is  doubtful  if  the  plaintiff  had  any  remedy  under  Sec- 
tion 6448,  Revised  Statutes,  for  the  additional  burdens  amount- 
ing to  invasion  of  his  rights,  such  additional  burden  by  the 
railroad  company  consistiong  of  a  raising  of  the  grade  some 
twenty   inches,   and   putting   in   an   additional   track,   thereby 
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increasing  the  servitude.  At  all  events,  the  plaintiff  recognized 
the  right  of  the  railroad  company  to  occupy  the  street,  and 
sought  no  remedy  but  compensation  for  additional  damages, 
but  sought  permanent  damages  on  the  theory  that  the  railroad 
company  would  permanently  impose  such  additional  burdens. 
The  judgment  doubtless  put  an  end  to  the  right  of  the  plaintiff 
to  seek  further  remedy  by  way  of  damage. 

A  consideration  of  this  condition  will  aid  us,  we  think,  in 
determining  what  .was  intended  by  the  court  in  the  use  of  the 
term  ** permanent  injuries.''  It  was  said,  in  that  case — reading 
the  second  and  third  clauses  of  the  syllabus: 

**2.  That  the  plaintiff  may  recover  for  permanent  injury  to 
his  property,  resulting  from  a  change  of  grade,  or  for  the  addi- 
tional track,  at  any  time  before  the  right  to  maaintain  the 
track  at  the  raised  grade  and  the  additional  track,  was  complete. 

*'3.  That  the  right  to  recover  for  temporary  injury  resulting 
from  a  change  of  grade,  or  for  the  additional  track,  m  limited 
to  four  years  prior  to  the  commencement  of  an  action  for  the 
same.'' 

This  syllabus  leaves  room  for  the  inference  that  the  right  to 
recover  for  permanent  injury  might  reach  back  of  the  period 
of  four  years.  In  the  opinicm  by  Judge  ^IcCauley,  it  is  said, 
page  503: 


( i 


As  to  the  temporary  injury  resulting  from  the  raised  track 
before  the  lease,  the  Little  Miami  Company  alone  would  be 
liable  for  that.  And  this  is  so  because  the  injury  is  not  con- 
tinuing in  its  nature,  and  having  occurred  before  the  lease,  the 
lessee  had  no  connection  with  it.  As  to  the  temporary  injury 
after  the  lease,  both  companies  might  be  liable  for  it.  If  the 
lessor  without  right  to  do  so,  created  that  which  at  times  caused 
damage,  as  by  overflow  of  water  or  any  injury  merely  temporary, 
and  the  lessee  continued  the  cause  of  such  injury,  both  should 
be  liable. 

**The  charge  of  the  court  on  the  trial  below  was  correct,  so 
far  as  the  causes  of  damages  were  affected  by  limitation;  that 
is,  that  for  permanent  injury  the  limitation  would  be  twenty-one 
years,  the  whole  period  during  which  the  acts  of  the  defendants 
in  continuing  the  cause  of  such  injury  was  without  legal  right. 
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And  that  for  temporary  injury  the  plaintiff  would  be  limited 
to  four  vears  before  his  acticm  for  the  same.'* 

The  court  does  not  say  what  it  means  by  ** permanent  injury," 
and  what  was  meant  is  not  apparent  from  a  reading  of  the 
ease.  The  case  does  not  disclose  what,  if  anything,  was  allowed 
by  the  jury  to  the  plaintiff  for  so-called  ''permanent  injuries," 
or  of  what  those  so-called  permanent  injuries  ccmsisted;  we  are 
left  very  much  in  the  dark  on  that  subject,  except  that  the 
court  treats  the  overflow  of  water,  or  consequences  of  the  over- 
flow of  water,  as  injuries  of  a  temporary  character.  The  in- 
juries, as  shown  by  the  proof,  were  of  two  kinds:  first,  those 
resulting  from  the  overflow  of  water  on  the  premise:^  of  the 
plaintiff,  and  consequent  injuries  of  a  temporary  kind ;  and, 
second,  injury  in  its  nature  permanent,  resulting  mainly  from 
a  change  of  grade  of  the  railroad,  whereby  the  relative  level 
of  the  property  of  the  plaintiff  and  the  railroad  was  changed, 
and  whereby  permanent  changes  in  the  buildings  and  improve- 
ments on  the  plaintiff's  i)roperty  were  made  necessary,  and  in 
consequence  of  which  his  property  was  permanently  damaged. 

It  seems  to  us  that  the  real  ground  upon  which  the  court  may 
have  made,  and,  we  assume,  did  make,  the  distinction  between 
temporary  and  permanent  injury — the  real  classification — is 
indicated  in  the  brief  of  counsel  for  defendant  in  error.  The 
counsel  were,  Hoadly,  Johnston  &  Colston.  I  read  a  part  of 
that  brief: 

**  Statute  of  limitations.  Within  what  time  was  the  action 
barred?  The  answer  to  this  question  depends  upon  the  char- 
acter of  the  act  or  acts  forrtiing  the  bfisis  of  the  cause  of  action. 
If  that  which  is  done  amounts  to  a  permanent  destruction  or 
modification  of  the  lot  owner's  easement  or  right  of  property 
in  the  street,  the  lot  owner's  action  therefor  will  not  ho  barred 
until  the  usurpation  has  continued  for  a  l(»ngth  of  time  necessary 
to  create  a  right  by  prescrif)tion,  which  in  Ohio  is  twenty-one 
years.  But  if  that  which  is  done  be  not  continuous  in  its  nature 
or  effect,  but  merely  occasional  or  intermittent,  causing  specific 
damage,  then  each  of  said  acts  is  a  distinct  and  separate  trespass, 
and  an  acti(m  therefor  should  b(»  brought  within  four  years. 
The  latter  is  a  mere  tort,  while  the  former  is  the  assertion,  by 


426       CIRCUIT  COURT  REPORTS— NEW  SERIES. 

City  of  Norwalk  v.  Blatz.  [Vol.  IX,  N.  S. 


disseizin,  of  title  to  an  incorporeal  hereditament  belonging  to 
the  lot  owner.    This  distinction  exists  in  the  present  case.'' 

And  we  think  that  the  raising  of  the  grade  and  requiring  a 
change  in,  and  a  modification  of  the  plaintiff's  buildings,  there- 
!)y  increasing  the  servitude,  or — putting  it  the  other  way — affect- 
ing the  plaintiff's  easement  in  the  street,  was  the  thing  referred 
to  by  Judge  McCauley  when  he  spoke  of  the  relative  level  of 
the  property  of  the  plaintiff  and  the  railroad  company  being 
broken  up  and  destroyed,  and  permanent  changes  and  improve- 
ments in  the  buildings  of  the  plaintiff  ])eing  made  necessary. 

This  made  a  case  of  permanent  modification  of  an  easement 
or  right  of  property  in  a  street,  a  usurpation  that  would  ripen 
into  a  right  of  property  in  twenty -one  years.  Therefore,  any 
act  tending  to  the  establishment  of  such  permanent  right  was 
an  act  cal(*ulated  to  create  permanent  injury.  The  permanent 
injury  referred  to  is  the  imposition  of  a  continuing  and  perma- 
nent burden  upon  the  estate  of  the  plaintiff,  in  the  nature  of 
an  easement  on  the  one  hand  and  a  servitude  on  the  other. 

In  any  case  where  the  j)ermanen(^y  of  such  a  burden  will  be 
fixed  by  a  judgment,  and  the  plaintiff  obtains  satisfaction  there- 
for, as  in  appropriation  proceedings,  or  suit  for  full  compensa- 
tion for  property  taken,  it  is  manifest  that  the  damages  result- 
ing tlierefrom  should  l>e  taken  into  acc(mnt;  but  where  the  rights 
of  parti(»s  are  not  to  be  thus  fixed  and  determined,  as  in  a 
suit  for  (lamag(»s  for  trespass,  it  is  not  apparent  to  us  that  such 
damag(»s  should  be  allowed  to  the  plaintiff.  This  principle  was 
recognized  by  the  court  in  the  case  at  ])ar  when  it  limited  the 
plaintiff's  right  of  recovery  for  such  alleged  invasion  of  her 
right,  amounting  to  an  exercise  of  an  easement,  to  the  temporary 
eff(»ct — that  is,  the  effect  upon  the  rental  value  of  the  premises. 
Manifestly,  this  is  right;  otherwise  the  plaintiff  might  recover 
full  compensation  for  a  perraanont  injury  resulting  from  the 
ass(»rtion  of  an  easement  or  permanent  right,  and  then  sue  for 
and  recover  damages  again  and  again  for  resulting  temporary 
injuries,  or  even  enjoin  the  exercise^  of  the  right  acquired  by 
the  full  c()m])ensation  awarded  for  permanent  injuries.     This 
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rule  is  stated  in  the  fourth  clause  of  the  syllabus  in  the  case  of 
Mafis field  v.  Hunt,  supra  i 

**When  the  nuisance  complained  of  is  of  such  a  character  as 
can  be  removed  by  removing  the  cause  thereof,  or  for  the  con- 
tinuance of  which  a  second  or  third  action  may  be  maintained. 
or  which  may  be  abated  by  the  order  of  a  competent  court,  and 
the  injury  to  the  premises  already  inflicted  is  not  of  a  perma- 
nent nature,  the  rule  that,  in  actions  for  nuisance,  the  measure 
of  damages  is  the  difference  between  the  market  value  of  the 
land  before  and  after  the  occurrence  of  the  injury,  is  not  the 
rule  for  assessing  damages/' 

When  it  is  said  in  Little  Miami  Ky.  v.  Hamhleton,  supra,  that 
the  plaintiff  may  recover  for  permanent  injury  to  his  property, 
resulting  from  a  change  of  grade,  or  for  the  additional  track,  at 
any  time  before  the  right  to  maintain  the  raised  grade  and  the 
additional  track  was  complete — that  is,  at  any  time  before 
twenty-one  years  adverse  exercise  of  the  right — we  do  not 
understand  that  anything  more  is  meant  than  that  as  to  such 
continuing  trespass  and  continuing  and  permanent  results,  the 
four  years  statute  shall  not  apply,  even  though  the  initial  step 
and  successive  steps  of  such  wrongdoing  occurred  long  prior  to 
such  four  years  period;  that  the  trespass  being  of  a  continuing 
nature,  so  long  as  it  was  continued  there  was  constantly  arising 
a  fresh  wrong  and  fresh  damage  from  such  continuation  of  the 
act. 

By  the  statute  the  limitation  is  the  same  —  that  is,  four 
years — ^whether  the  injury  from  trepass  is  temporary  or  perma- 
nent ;  but  in  the  ca.se  of  permanent  injury  resulting  and  flowing 
continuously  from  a  continuing  trespass,  the  act  causing  the 
injury  is  necessarily  of  such  a  nature  that  the  four  years  limita- 
tion has  no  effect  upon  it  or  its  results  so  long  as  the  trespass 
is  continued,  except  to  limit  the  recovery  to  damages  resulting 
within  four  years  of  the  bringing  of  suit. 

This  is  illustrated  by  the  case  of  Valley  Ry.  v.  Franz,  43 
Ohio  St.,  623.  A  question  was  presented  in  that  case  as  to  the 
statute  of  limitations.  A  stream  was  diverted  and  its  course 
was  so  changed — wrongfully,  as  claimed  by  the  plaintiff  b<»low 
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— ^that  it  washed  the  banks  of  his  land  to  his  injury.  lie 
brought  an  action  against  the  railroad  company  for  this  wrong. 
It  appeared  from  his  petition  that  the  diversion  of  this  stream 
had  occurred  more  than  four  years  before  the  action  was  begun, 
and  the  railroad  company  inter j)osed  by  demurrer  the  bar  of 
this  statute.  It  was  also  disclos(*d  by  the  petition  that  the  wash- 
ing was  continuous,  because  the  diverted  stream  or  current  was 
continuoiLS  in  its  flow;  mu\  the  court  treats  it  as  a  continuing 
trespass,  and  the  injury  as  a  continuing  injury.  I  read  the 
syllabus : 

**A  railway  company,  like  an  individual,  may,  on  its  own 
land  and  for  its  own  benefit,  lawfully  cut  a  new  channel  * 
*  *  *  if  thereby  no  damage  is  caiLsed  to,  another;  but 
when  it  so  controls  and  directs  the  course  of  the  stream  that, 
as  the  stream  leaves  the  company's  premises  and  control,  the 
water  is  thus  thrown  across  the  old  channel  and  against  and 
upon  the  land  of  another,  and  there])y  causes  damage  to  such 
other,  the  company  is  lia])le  for  such  damage;  and  while  the 
company,  after  thus  causing  great  damage,  and  promising  to 
repair  the  damage  done  and  stop  future  damage,  continues  so 
to  control  and  direct  the  stream,  and  the  stream  continues  to 
cause*  additional  damage,  the  (company  becomes  liable  for  the 
additional  damage,  and  will  continue  so  to  become  liable  until 
the  company  acipiires  a  right  to  cause  such  damage;  and,  until 
such  right  is  acquired  by  the  company,  the  four  years  statute 
of  limitations  will  not  bar  a  proper  recovery  for  damages." 

In  the  course  of  the  opinion  by  Judge  FoUett  some  illustra- 
tions are  given  from  other  cases  and  decisions  that  I  will  quote, 
pages  625,  620 : 

**When  a  man  commits  an  act  of  trespass  upon  another's 
land,  and  thereby  injures  such  other  at  once  and  to  the  full 
ext(»nt  that  such  act  will  evc^r  injure  him,  he  is  liable  at  once  for 
this  one  act  and  all  its  effects;  and  the  time  of  the  statute  of 
limitations  runs  from  the  time  of  such  act  of  trespass.  To  this 
extent  only  is  the  case  of  Kansas  Pacific  Ry.  v.  Mihlman,  17 
Kan.,  224,  cited  here,  as  the  court  found  that  the  trespass  upon 
complainant's  land  was  a  single  completed  act.  And  the  same 
is  true  of  the  case  of  ^yiUiams  v.  Coal  To.,  .'^7  Ohio  St.,  583. 

^^Hut  when*  the  act  of  trespass  is  a  permanent  trespass,  as 
the  enaction  of  buttresses  to  supi)ort  a  turnpike  road    (as  in 
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Holmes  v.  Wilson,  10  Ad.  &  EL,  503),  or  the  erection  and 
maintenance  of  a  permanent  building  (as  in  TJiompson  v. 
Gibson,  7  M.  &  \V.,  456),  it  may  be  said  to  be  a  continuing 
trespass  or  nuisance  for  which  a  cause  of  action  accrues,  and 
may  be  brought  at  any  time  until,  by  adverse  use  or  possession, 
the  trespas.ser  has  enforced  an  adverse  claim  that  has  ripened, 
and  has  become  a  presumptive  right  or  a  valid  estate.  *  Where 
the  trustees  of  a  turnpike  road  built  ])uttresses  to  support  it  on 
the  land  of  A,  and  A  thereupon  sued  them  and  their  workmen  in 
trespass  for  such  erection,  and  ac(*epted  money  paid  into  court 
in  full  satisfaction  of  the  trespass — Uriel :  That  after  notice 
to  defendants  to  remove  the  buttn*sses,  and  a  refusal  to  do  so, 
A  might  bring  another  action  of  trespass  against  them  for  keej)- 
ing  and  continuing  the  buttresses  on  the  land,  to  which  the 
former  recovery  was  no  bar.  ^     Holmes  v.  Wilson,  supra. 

**  *The  defendants  were  liable  for  continuing  the  nuisance, 
although  they  had  no  right  to  ent(T  upon  the  land  to  remove 
it,  and  that  the  action  was  then^fore  maintainable.'  Thompson 
v.  Gibson,  supra, 

**An  owner  of  land  can  rightly  do,  on  his  own  land,  any  act 
that  does  not  interfere  with  another's  rights;  and  such  act  is 
not  illegal.  But  whenever  such  act  causes  injury  to  another, 
such  owner  is  liable  for  the  damage  so  caused,  and  the  cause 

of  action  accrues  at  i\\v,  time  of  such  damage,  and  not  before. 

•       •       •       • 

**And  when  the  owner  of  land  rightly  and  lawfull}'^  does  an 
act  entirely  on  his  own  land,  and  by  means  of  such  act  puts 
in  action,  or  directs  a  force  against,  or  upon,  or  that  affects 
another's  land,  without  such  other's  consent  or  permission,  such 
owner  and  actor  is  liable  to  such  other  for  the  damages  thereby 
so  caused  the  latter,  and  at  once  a  cause  of  acticm  accrues  for 
such  damages;  and  such  force,  if  so  continued,  is  continued  by 
the  act  of  such  owner  and  actor,  and  it  may  ])e  regarded  as  a 
continuing  trespass  or  nuisance;  and  each  additional  damage 
thereby  caused  is  caused  by  him  and  is  an  additional  cause  of 
action;  and  until  such  continued  trespass  or  nuisance  by  adverse 
ase  ripens  into  and  becomes  a  presumptive  right  and  estate  in 
the  former,  the  latter  may  bring  his  action." 

It  is  a  cause  of  action  that  arises  at  the  time  the  injury  is 
done.  It  is,  however,  subject  to  the  rule  that  suit  upon  it  must 
be  brought  within  four  years  of  the  time  the  cause  of  action 
accrues.  The  cause  of  action  does  not  come  under  the  twenty- 
one  years  statute.     It  is  not  an  action  for  the  recovery  of  com- 
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pensation  for  land,  but  it  is  an  action  for  recovery  on  account 
of  injurj'  to  land;  which  cause  of  acti<»n  may  accrue  and  be  en- 
forcwl  at  any  time  before  the  risrht  is  taken  awav  bv  the  twentv- 
one  years  limitation,  the  particular  claim  for  damages  W-'wg 
subje<*t  also  to  the  four  years  limitation;  i.  f.,  such  damages 
miLst  have  been  siLstained  within  four  vears. 

m 

I  quote  further  from  this  case,  page  628 : 

''In  Whiifhouse  v.  Fallows,  ir)0  Eng.  C.  L..  765,  the  court 
held:  'If  the  cause  of  action  be,  not  the  doing  of  the  thing, 
but  the  resulting  of  damage  only,-  the  period  of  limitation  is 
to  be  computed  from  the  time  when  the  plaintiff  sustained 
the  injury. 


9    >f 


There  are  more  illustrations  to  be  found  in  this  opinion.  We 
regard  it  as  significant  that  Vallfif  Ry.  v.  Franz,  supra,  decided 
by  the  Supreme  Court  in  1885,  takes  no  account  or  notice  of  the 
case  of  Little  Miami  Rij.  v.  Flamhhtou,  supra,  decided  by  the 
Supreme  Court  Commission  in  1884.  If  the  Supreme  Court 
had  understood  the  rule  to  be  as  the  court  below  in  the  case  at 
bar,  relying  upon  this  earlier  authority,  seemed  to  understand 
it,  it  need  not  have  pursued  this  course  of  reasoning  nor  cited 
these  authorities  to  show  that  the  plaintiff's  caiLse  of  action  was 
not  barred,  but  might  have  followed  the  earlier  case.  The 
diversion  of  the  stream  was  on  November  4,  1874,  and  the  action 
was  commenced  on  August  27,  1881,  a  period  of  nearly  seven 
years.  The  court  might  have  said  at  once  that  under  the  au- 
thority of  the  case  of  Little  Miami  Ry.  v.  Uamblcton,  supra, 
since  the  washing  away  of  the  banks  and  the  taking  away  of 
the  soil  was  a  permanent  injury  to  the  premises,  the  twenty-one 
years  statute  of  limitations  applied;  but  there  is  no  such  sug- 
gestion in  the  case.  The  petition  is  sustained  upon  the  ground 
that  it  is  a  continuing  trespass,  and  that  the  injury  by  the 
washing  away  of  the  banks  occurred  within  the  four  years 
[)eriod. 

An  injury  that  is  transient,  like  that  of  a  flood — here  to-day 
and  gone  tomorrow,  doing  damage  for  a  time  to  the  soil,  or 
creating  bad  odors  that  do  not  endure,  or  are  not  constant — 
the  eff(»(;t  of  which  disappears  with  the  cause,  and  the  future 
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recurrence  of  which  may  be  prevented  by  the  cessation  of  the 
trespass  of  nuisance,  so  long  at  least  as  the  right  to  continue 
the  same  has  not  accrued,  may  be  regarded  as  in  a  sense  a 
temporary  injury. 

It  is  conceded  that  ordinarily  it  is  only  temporary  effects  of 
this  character  that  can  be  taken  into  account  further  back  than 
four  years  from  the  bringing  of  the  suit.  But  here  we  have 
the  washing  away  of  the  banks,  and  the  widening  of  the  channel, 
and  the  destruction  of  bridges,  classed  by  the  court  below  as 
permanent  injuries,  on  account  of  which  plaintiff  ma}'  go  back 
any  time  short  of  twenty-one  years.  They  are  permanent  in 
the  sense  that,  in  measuring  the  damages,  the  lessened  value  of 
the  real  estate  is  to  be  considered,  because  these  thing  are  not 
restored  by  the  cessation  of  the  trespass  or  the  nuisance;  but  is 
the  fact  that  they  are  not  so  restored  a  criterion  for  determining 
their  permanency,  in  the  sense  that  the  term  is  applied  in 
Little  Miami  Ry.  v.  UamblctoUf  supra,  in  giving  effect  to  the 
statute  of  limitations  ?  We  think  not.  If  it  were  so,  why  should 
not  the  limitation  for  permanent  injuries  in  all  cases  of  trespass 
be  fixed  at  twenty-one  years?  Why  apply  it  to  cases  of  con- 
tinuing trepass?  What  authority  can  be  found  in  the  statute 
for  this  distinction  ?  We  can  find  none  whatever.  If  applicable 
to  such  cases,  what  rule  could  be  applied  where  a  trespass  has 
been  continued  for  twenty  years  and  then  discontinued  so  that 
it  is  no  longer  a  continuing  trespass,  and  where  an  action  is 
brought  by  the  person  injured  for  such  injuries  as  the  taking 
away  of  a  bridge,  or  the  taking  away  of  a  part  of  the  soil,  or 
the  chopping  down  of  his  fruit  trees,  or  shade  trees,  or  the  like, 
occurring  twenty  years  before  the  action  is  planted  ? 

If  the  nature  of  the  tres[)ass,  as  being  continuing,  has  the 
effect  of  modifying  the  statute  of  limitations,  making  the  twenty- 
one  years  statute  apply,  rather  than  the  four  years  statute, 
then  it  should  apply,  we  think,  as  well  to  the  case  where  the 
trespass  is  discontinued  before  suit  as  to  a  case  where  it  is 
continued  up  to  the  time  suit  is  brought.  The  discontinuing  of 
the  trespass  can  not  have  the  eff(H*t  of  instantly  bringing  a  dif- 
ferent statute  of  limitation  into  oi)eration  upon  the  cause  of 
action  already  accrued. 
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If  I  go  to  a  neighbor's  land  and  move  away  or  destroy  his 
bridge,  or  take  away  a  part  of  his  soil,  doing  it  forcibly — a 
simple  ordinary-  trespass — of  course  it  is  entirely  clear  that, 
notwithstanding  the  permanency  of  that  injury,  in  the  sense 
that  my  ceasing  from  my  depredation  will  not  restore  the  prop- 
erty, the  cause  of  action  would  l)e  barred  in  four  years.  If  1 
should  flood  his  land  and  continue  to  flood  it  from  day  to  day, 
or  from  year  to  year,  trespassing  in  the  manner  that  is  called 
a  continuing  trespass,  what  authority  can  be  found  in  the 
statutes  for  saying  that  the  same  rule  of  limitation  upon  an 
action  for  trespass  shall  not  apply?  The  statute  covers  all 
actions  of  trespass  of  all  sorts,  natures  and  kinds. 

Holding  this  view  of  the  matter,  we  conclude  that  the  court 
erred  in  refusing  to  charge  as  re(iuosted  upon  the  subject  of  the 
statute  of  limitations,  and  in  charging  as  it  did. 

There  was  one  other  reciuest  to  charge  that  we  think  was  in 
harmony  with  the  law  as  wt  laid  it  down  in  the  case  of  the 
shade  trees,  which  has  been  before  this  court  some  two  or  three 
times : 

**You  are  not  permitted  to  arrive  at  values  or  conclusions 
in  the  absence  of  evidence  either  direct  or  circumstantial.  If 
you  are  entirely  unable  to  separate  and  distinguish,  under  the 
evidence  and  the  reasonable  inference  to  be  drawn  therefrom, 
the  extent  of,  and  damage  from,  the  claimed  washing  of  the 
banks  of  the  stream  in  question,  caused  by  flood  water  which 
would  drain  through  said  stream  during  freshets  without  regard 
to  any  claimed  act  of  the  defendant,  from  the  washing,  if  any, 
causcMl  by  the  claimed  acts  of  tht»  city  of  Norwalk,  you  should 
not  consider  that  element.  The  law  will  not  permit  a  jury  to 
arriv(»  at  a  conclusion  from  mere  conjecture  or  guess." 

We  think  that  is  good  law  and  should  have  been  given.  Be- 
cause of  the  error  pointed  out,  the  judgment  of  the  court  of 
common  pleas  will  be  reversed. 

Shrrman  Culp  and  S.  M.  Younff,  for  plaintiff  in  error. 

E.  G.  Martin  and  A.  V.  Aiidrcws,  for  defendant  in  error 
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STATUS  OF  PURCHASER  OF  STOCK  ISSUED  BY  CONSTITUENT 

COMPANY  AFTER.  CONSOUDATION. 

L Circuit  Court  of  Cuyahoga  County.] 

George  II.  Worthington  v.  Cleveland  City  Railway.* 

Decided,  July  13,  1904. 

Evidence — Admissibility  of  Personal  Declarations  of  Agent  Against  the 
Principal — Corporations — Stock  Issued  by  a  Constituent  Company 
After  Consolidation  Spurious — Principal  not  an  Innocent  Bona  Fide 
Purchaser  of  Stock — When  Facts  Known  to  His  Agent  Should  Put 
Him  on  Inquiry. 

1.  Declarations  by  an  agent  are  not  admissible  against  the  principal 

unless  made  in  performance  of  the  business  of  the  principal;  and 
when  the  transfer  agent  of  a  consolidated  company,  to  secure  a 
personal  loan  for  himself  or  interests  which  he  represents,  trans- 
fers stock  in  one  of  the  constituent  companies  and  promises  to 
exchange  such  shares  for  shares  in  the  consolidated  corporation, 
such  promise  is  not  admissible  against  the  consolidated  corporation 
in  an  action  to  compel  such  exchange. 

2.  Stock  issued  by  a  company  after  its  consolidation  with  another  com- 

pany has  been  completed  is  spurious;  and  one  who  was  a  share- 
holder in  one  of  the  constituent  companies  and  had  his  stock 
transferred  into  the  stock  of  the  consolidated  company  is  presumed 
to  be  acquainted  with  all  the  facts,  and  when  acting  as  agent  for 
another  he  obtains  stock  which  is  spurious  because  issued  after 
consolidation  and  the  surrender  of  the  charter  of  the  issuing  com- 
pany, his  principal  can  not  be  held  to  be  an  innocent  bona  fide  pur- 
chaser of  such  stock. 

W.  W.  Boy n ton,  for  plaintiff,  contended  that  a  constitii'^Mit 
company  remains  in  existence  with  the  right  to  transfer  stock 
from  one  owner  to  another,  until  floating  indebtedness  is  paid 
off,  although  the  c(msolidated  company  is  organized  and  in 
operation  as  a  railroad  company.  Compton  v.  Railway,  45  Ohio 
St.,  592;  Railway  v.  Garrett,  50  Ohio  St.,  405;  Cincinnati,  K. 
0.  &  T.  F.  By.  V.  Bank,  56  Ohio  St.,  351 ;  Edison  Elec.  Light 
Co.  V.  Electric  Co.,  35  Fed.  Rep.  233 ;  Buell  v.  Railway,  57  N. 


♦  Affirmed  by  the  Supreme  Court  without  report,  Worthington  v.  Rail- 
way, 75  Ohio  State, . 
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Y.  Supp.,  Ill;  In  re  Vika  Xaf.  Brnr.  Co.,  154  X.  Y.,  2f)8; 
Bishop  V.  BraimnJ,  28  (Vmn.,  289;  Chicago,  S,  F,  &  C.  Ry.  v. 
Ashling,  160  111.,  :i78;  10  (yc,  802;  Noyos,  Iiitereorporat**  Re- 
lations, Sees.  58,  51),  H2;  Killiwell.  Stock  &  Stockholders,  888. 

As  to  transfer  aj?ent's  duties,  and  liability  of  the  consolidated 
company  for  his  false  representations,  there  was  cited:  Gris- 
wold  V.  Havin,  25  X.  Y.,  595  (82  Am.  Dec,  8^0^  ;  Xew  York  (t 
X.  H.  Ry.  V.  SchuyUr,  84  X.  Y.,  80;  Farmers  d*  M.  Bank  v. 
Bank,  16  X.  Y.,  125  (69  Am.  Dec,  608);  Armour  v.  Railway, 
65  X.  Y.,  Ill  (22  Am.  Rep.,  608);  Farker  v.  Saratoga  Co. 
(Supers.),  106  X.  Y.,  892;  Railway  v.  Bank,  56  Ohio  St.,  851; 
Combes  v.  Chandler,  :^:i  Ohio  St.,  178;  McXeil  v.  Bank,  46  X. 
Y..  825  (7  Am.  Rep.,  841 )  ;  .Moore  v.  Bank,  55  X  .Y.,  41  (14  Am. 
Rep.,  178);  Pomeroy,  Leg.  Rem..  156-168;  Citizens'  Sav.  Bank 
V.  Blakesley,  42  Ohio  St.,  645;  Fittsburg,  C,  C.  A'  St.  L.  Ry. 
V.  Lynde,  55  Ohio  St.,  28;  Stranaham  Bre)S.  Catering  Co.  v. 
Coit,  55  Ohio  St.,  898;  Cincinnati,  X.  0.  d'  T.  F.  Ry.  v.  Bank, 
56  Ohio  St.,  851 ;  Liekl)arrow  v.  Mason,  2  Term,  6S;  Xorth  River 
Bank  v.  Aymar,  8  Hill  (X.  Y.),  262;  Bank  of  Batavia  v.  Rail- 
way, 106  X.  Y.,  195;  Bridgeport  Bank  v.  Railway,  30  Conn., 
281;  Meehem,  Agency,  Secti(m  789;  Story,  Agency,  SiH*tion 
452;  Beach,  Priv.  Corp.,  Section  488;  Story,  Partnership,  par. 
108. 

In  application  of  the  rule  of  equitable  esto])pel,  that  where 
one  of  two  innocent  persons  must  suffer  from  the  wrongful  act 
of  another,  he  must  Ix^ar  the  loss  that  i)laced  it  in  the  power 
of  such  other  to  do  th(»  wrong.  MeKenzie  v.  Steele,  18  Ohio  St., 
WS;  Citizens'  Sav.  Bank  v.  Blakesley,  42  Ohio  St.,  645;  Ensel 
V.  Levy,  46  Ohio  St..  255;  Fittsburg,  C,  C.  &  St.  L.  Ry.  v. 
Lynde,  55  Ohio  St.,  28;  Sehurtz  v.  Calvin,  55  Ohio  St.,  274; 
Stranahan  Bros.  Catering  Co.  v.  Coit,  55  Ohio  St.,  398;  Cincin- 
nati, X.  0.  d'  T.  F.  Ry.  V.  Bank,  56  Ohio  St.,  351;  Dezell  v. 
Odfll,  8  Hill  (X  Y.\  215;  Griswold  v.  Haven,  25  X.  Y.,  595 
(82  Am.  Dec,  880);  Farnu rs  &  J/.  Bank  v.  Bank,  16  N.  Y., 
125  (69  Am.  Dec,  678)  ;  Xew  York  d  X.  II.  Ry.  v.  Schuyler,  34 
X.  Y.,  80;  Contimntal  Xat.  Bank  v.  Bank.  50  X.  Y.,  575;  Titus 
V.  Turnpike  Road,  61  X.  Y.,  287;  Feople  v.  Bank,  75  X.  Y„  547; 


CIRCUIT   COURT    REPORTS— NEW    SERIES.       486 


1907.]  Cuyahoga  County. 


Fifth  Ave.  Bank  v.  Bailway,  137  N.  Y.,  281;  Allen  v.  Railway, 
150  Mass.,  200;  11  Am.  &  Eng.  Eiic.  Law  (2d  Ed.),  422. 

Laubie,  J.  (sitting  in  place  of  Hale,  J.)  ;  ^Iarvin  J.,  and 
Winch,  J.,  coneur. 

Appeal  from  Cuyahoga  Common  Pl?as  Court. 

The  ease  of  Georg(»  II.  Worthington  aojainst  th?  Cleveland 
City  Railway  Company  is  here  on  appeal.  The  action  is  for 
the  purpose*  ( f  crmpelling  th*  defendant  to  issue  a  number  of 
shares  of  sto(*k  to  the  plaintiff  in  exchan^i^e  for  stock  of  the 
Cleveland  (  ity  Cable  Comj)any.  or,  if  the  court  finds  that  that 
can  not  be  ordered  done,  he  asks  for  judgment  for  the  value  of 
the  stcck  which  he  claims  to  hold. 

The  claim  is  based  u;>on  the  fact  that  the  Woodland  Avenue 
&  West  Side  Railroad  Com])any  and  the  Cleveland  City  Cable 
Company  had  consolidated  in  1893,  and  that  provision  was  made 
by  which  shares  in  certain  proportion  were  to  be  issued  to  the 
stockholders  of  each  cj^mpany  by  the  consolidated  company  in 
exchange  for  the  stock  of  the  constitutent  companies;  that 
after  the  consolidation  the  plaintiff  o])tained  these  certificates 
or  shares  of  stock  in  the  cable  company  from  John  eJ.  Shiph:-rd. 
as  security  ui)on  certain  bonds  that  he  had  loaned  to  John  J. 
Shipherd,  doing  business  under  the  name  of  ("harles  H.  Potter 
&  Company,  and  who  was  also  the  transfer  agent  of  the  VAm- 
solidated  company,  defendant ;  and  that  he  is  entitled,  there- 
fore, to  have  the  stock  of  this  constitutent  company  transferred 
into  shares  of  stock  of  the  consolidated  company. 

It  seems  to  be  assumed  on  both  sides,  and.  indeed  the  action 
of  the  plaintiff  is  foundcni  upon  the  assumption,  that  this  con- 
solidation was  authorized  by.  and  subject  to,  the  conditions 
of  Section  3384,  Revised  Statutes,  which  provides  for  the  con- 
solidation of  railroad  ccmipanies,  and  we,  therefore,  assume  the 
same. 

Now^  the  plaintiff  does  n<^t  seek  such  relief,  or  to  recover 
by  reason  of  any  act  done  by  John  J.  Shipherd  for  the  defendant 
as  its  transfer  agent,  but  upon  declarations  he  made  at  the  tim^ 
he  delivered  such  stock  certificates  to  plaintiff.     Shipherd,  as 
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the  transfer  ag^ent,  was  authorized,  when  the  ciuestion  as  to  the 
amount  of  stoek  that  a  stoekholder  in  the  Ch»veland  City  Cable 
(Ninipany  was  to  reeeive,  and  the  amount  of  money  he  was  to 
pay  had  In^en  determined  by  the  lK)ard.  to  accept  and  cancel 
the  stock  of  the  Cleveland  Citj'  Cable  Ccmipany,  and  to  issue 
to  the  stockholder  the  requisite  number  of  shares  of  the  stock 
of  the  (\msolidated  Company  to  which  he  was  entitled,  and 
blank  certificates  of  stock,  siorned  by  the  prcipi-r  officers,  were 
in  his  possession.     The  facts  are  as  follows: 

Worthington  was  loaning  to  Shipherd  certain  bonds  of  the 
(.\)lumbus  City  Railroad  Company  for  the  purpose  of  aiding 
that  company  in  the  discharge  of  its  floating  debt,  Shipherd  lie- 
ing  the  president  of  that  company;  and.  as  security  therefor, 
and  for  the  return  of  these  bonds,  Shipherd  delivered  to  him 
thes(»  certificates  of  stock  in  the  Cleveland  City  Cable  Com- 
pany— stoek  which  apparently,  on  its  face,  belonged  to  John 
J.  Shipherd  himself,  and  which  the  defendant  claims  was  spuri- 
ous. !Mr.  Worthington  did  not  himself  make  this  contract,  but 
he  did  it  through  Mr.  Painter.  Painter  testifies  that  when  this 
stock  was  offered  to  him  as  security  he  objected ;  that  he  asked 
Shipherd  to  transfer  it  into  stock  of  the  Cleveland  City  Rail-  * 
way  Company,  the  defendant,  and  that  Mr.  Shipherd  said.  no. 
he  could  not  do  that  because  he  didn't  have  the  moi^ey  reipiired 
to  pay  his  proportionate  share  of  the  Hoating  debt  of  that  com- 
pany, referring  to  the  terms  of  the  contract  of  consolidation 
which  provided  that  each  stockholder  of  the  cable  comj)any  was 
to  stand  his  proportionate  share  of  the  floating  debt  of  that 
company,  which  was  to  be  j)aid  before  he  could  receive  his 
proportionate  shan»s  of  stock  in  the  new  comj)any,  and  said  to 
Painter.  '\y^ai  take  the  stock  and  you  can  pay  it,  and  I  will 
issue  to  you  the  stock  of  the  new  company  in  lieu  thereof,*' 
or  words  to  that  effeet.  Relying  on  this  ])romise,  Painter  took 
the  stoek  of  the  <*able  company  for  Mr.  Worthington  as  security 
for  the  bonds  loan«M.l  to  Shipherd  in  the  name  of  Charles  II. 
Potter  &  Company. 

It  is  clear,  then^fore,  that  the  transfer  agent.  Shipherd,  was 
not  performing  or  doing  any  art  for  either  of  these  companies; 
he  was  simply  acting  for  himself  in  his  i?idividual  capacity  and 
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for  his  personal  benefit,  or  for  the  benefit  of  the  company  that 
he  represented,  located  in  Cohimbnis,  and  how  can  the  (level and 
City  Railway-  Company,  the  defendant,  be  responsible  for  that 
declaration,  and  be  compelled  to  issue  stock  in  lieu  of  such  cable 
company  stock,  or  to  pay  its  value?  Under  what  circumstances 
would  the  declaration  of  Mr.  Shipherd  as  its  transfer  agent 
bind  the  defendant  company? 

It  would  only  bind  the  comjiany  in  case  he  was  acting  for 
it,  so  as  to  constitute  the  declaration  a  part  of  the  res  gestae — 
a  part  of  the  act  itself.  This  rule  is  stated  in  the  brief  of  the 
eminent  counsel  for  the  plaintiff  in  this  case.  In  his  brief  he 
refers  to  the  case  of  Union  Vent.  Life  Ins.  Co.  v.  Checver,  36 
Ohio  St.,  201,  208,  and  to  the  opinion  delivered  by  himself  while 
he  was  a  distinguished  member  of  the  Supreme  Court  of  this 
state,  as  follows : 

'"It  is  because  the  declaration  of  an  agent  is  a  verbal  act 
and  part  of  the  res  gestae,  that  it  is  admissible,  and  whenever 
what  he  did  is  admitted  in  evidence  then  it  is  competent  to  prove 
what  he  said  about  the  act  while  he  was  doing  it." 

In  that  case  it  was  held  that  Checver  was  not  acting  for 
his  wife  at  the  time  he  made  the  declaration,  and,  therefore, 
his  declaration  did  not  bind  her  and  was  not  admissif)K»  against 
her.  Well,  let  us  apply  that  rule  here.  What  was  Shipherd 
doing  for  the  defendant  company?  It  he  \Nas  acting  solely  for 
himself,  endeavoring  to  make  a  contract  with  Worthington  for 
his  own  benefit,  or  the  benefit  ot  the  Columbus  C  ity  Railroad 
Company,  how  is  his  d(»claration  a  j)art  of  the  res  gestae  ox 
any  act  done  icr  the  d»'tendant,  and  admissible  against  it?  lie 
must  have  bi'en  acting  for  the  defendant  at  the  time,  doing  some 
act  for  it,  transacting  its  business,  or  his  declarations  are  not 
admissible  against  it.  The  universal  rule  is,  the  declarations 
of  an  agent  are  only  admissible  against  the  principal  when  mad* 
in  performing  the  business  of  the  principal,  or  professing  to  act 
for  the  principal  in  the  doing  of  some  act  within  the  apparent 
scope  of  his  authority. 

Now,  in  this  ease,  ]\Ir.  Worthingtcm,  or  ]\Ir.  Painter,  as 
representing  him,  did  not  go  to  (Mther  the  office  of  the  defend- 
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ant  or  the  agent  of  the  defendant  for  the  purpose  of  obtaining 
information  upon  which  he  might  rely  in  the  making  ci  a  eon- 
tract  with  some  third  party  in  regard  to  this  stock.  He  went  t ) 
find  John  J.  Shipherd,  who  in  the  contract,  as  appears  from  the 
testimony,  represented  the  Columbus  City  Railway  Company, 
if  he  represented  anyone  but  himself,  for  the  purpose  (f  loan- 
ing to  Shipherd,  or  to  the  Columbus  City  Railway  Company, 
the.se  bonds,  and  n^ceive  in  s'^curity  therefor  whatever  I\Ir.  Ship- 
herd  might  offer.  Shii)herd  cffered  stock  of  ancther  company 
first,  and  subsecjuently  offered  this  stock  of  the  Cleveland  ('ity 
Cable  Railway  Company,  and  this  declaration  was  made  simply 
to  induce  ]\Ir.  Painter  to  enter  into  a  personal  contract  with 
him,  John  J.  Shipherd. 

That  declaration  therefore  is  not  admissible  as  testimony 
as^ainst  the  defendant,  as  it  had  no  relation  to  any  act  that 
Shipherd  was  performing  for  the  defendant,  and  could  not  be 
any  part  of  the  res  gestae  of  an  act  done  for  the  defendant. 

But  aside  from  this  tli'^re  is  still  another  complete  objr-etion 
to  plaintiff's  action.  In  eases  where  the  declaration  of  an  a«:eut 
i;  s  UT^ht  to  be  u.s:'d  to  bind  a  principal,  it  can  only  be  used  in 
favor  ci  an  innccent  bona  fide  party  or  purchaser.  Was 
Worthington  of  that  character  of  person  or  party?  He  was 
chargi-able  with  whatever  knowledge  the  party  to  whom  he 
turnc^d  ever  his  Liisiness  to  transact  for  him  had — chargeable 
with  whatever  knowledge  Mr.  Painter  had,  who  was  to  transact 
the  business  for  him,  whc.m  he  authorized  to  loan  the  bonds  and 
to  s-^lect  and  approve  tho  security.  Was  he,  therefore,  a  honei 
f.de  innocent  party? 

Under  such  circumstances  a  purchaser  is  not  an  innocent  hona 
fide  party  entitled  to  rely  upon  statements  made,  when  the  facts 
known  to  his  agent  would  put  him  upon  inquiry,  and  still  more 
S),  if  such  facts  would  make  it  apjiarent  that  the  stock  offered 
to  him  was  spurious.  Ilovr  was  it  in  this  case?  Paintei:  had 
knowledge  of  all  the  ccmditions  surrounding  the  transaction; 
he  not  only  knew  that  the  consolidation  had  taken  place  in 
June,  1S1))3,  and  was  perfected  by  the  election  of  directors  in 
January,  1804 — he  not  only  knew  that — Imt  he  was  .a  stoek- 
h(;lder   of   one   of   the    c(;nstituent    companies    the    Woodland 
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Avenue  &  West  Side  Company,  and  he  had  had  his  stock  trans- 
ferred imniediately  after  the  consolidation.  lie  knew  all  the 
circumstances  and  the  conditions  of  this  contract  of  consolida- 
tion. He  knew  when  the  directors  were  elected;  he  was  a  stock- 
holder in  the  new  company  at  that  time,  and  undoubtedly  voted 
at  such  election.  He  is  chargeable  with  all  the  knowledge  which 
the  law  would  give  him,  of  the  effect  of  such  consolidation;  and 
plaintiff  can  not  escape  that,  as  the  knowledge  of  such  an  agent 
is  imputed  to  his  principal. 

Now,  what  was  the  eftVct  of  the  consolidation?  Counsel  on 
both  sides  refer  to  Section  3884,  Revised  Statutes,  which  all 
parties  agree  and  claim  applies  to  and  governs  the  consolidation 
of  street  railroads,  and  it  provides: 

**Upon  the  election  of  the  first  Ix.ard  of  directors  of  the  com- 
pany created  by  the  agreement  of  consolidation,  all  and  singuhir, 
the  rights,  privileges,  and  franchises  of  each  of  the  companies 
to  the  agreement,  and  all  the  property,  real,  personal  and 
mixed,  and  debts  due  on  account  of  subscriptinos  of  stock,  or 
other  things  in  action,  shall  be  deemed  to  be  transferred  to  and 
vested  in  such  new  company,  without  further  act  or  deed;  all 
property,  rights  of  w ay,  and  other  interests,  shall  be  as  effectual- 
ly the  property  of  the  new  comi)any  as  they  were  of  the  com- 
panies ])arties  to  the  agreement;  the  title  to  real  estate,  either 
by  deed,  gift,  grant,  or  by  ap{)r()priati()ns  under  \h?  laws  of 
this  state,  shall  not  be  deemed  to  rv'vert  or  be  impaired  Uy  reasjn 
of  the  consolidaticn ;  but  all  rights  cf  creditors,  and  all  liens 
upon  the  property  of  either  of  such  companies,  shall  be  pre- 
served unimpairecl,  and  the  respective  companies  may  be  deemed 
to  be  in  existence  to  preserve  the  same. 


>> 


It  is  only,  therefore,  as  to  creditors  that  th?  constitu.^nt 
companies  remain  alive-.  The  rights,  privileges  and  franchises 
of  each  were  transferred  to,  and  vested  in,  the  consolidated  or 
new  company,  and  consequently  werc^  forever  gone  from  thos? 
constituent  eompiiiiics,  and  the  constituent  companies  remained 
in  existence  onlv  so  far  as  their  creditors  were  concerned,  and 
to  preserve  unimpaired  liens  upcm  their  property. 

In  Stale  V.  Shcrwa)),  22  Ohio  St.,  412,  it  was  held,  in  the 
third  head  of  the  syllabus: 
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**  Where  a  eoriK>ration,  in  pursuance  of  an  act  of  th?  Lecrj^la- 
ture,  transfers  or  conveys  its  franchise*  to  he  a  corporation  tj 
others,  the  transaction,  in  h»pil  effect,  is  a  surrender  or  al)andon- 
ment  of  its  charter  by  the  corporation,  aiul  a  grant  by  thv» 
Legislature  of  a  similar  charter  to  the  transferees  or  purchasers; 
and  the  charter  sj  granted  is  sul)ject  to  all  the  provisions  of 
the  constitution  existing  at  the  time  it  is  so  granted.'' 

So  that  iK^yond  doubt,  when  the  first  bnard  of  directors  of 
the  new  com[»any  was  elected  and  installed,  from  that  m')nient 
every  right,  power,  privilei^(»  and  franchise  of  the  ccmstituent 
companies  was  abandoned,  and  their  charters  surrendered  to 
the  new  company,  and  their  existence  terminated,  save  only  s) 
far  as  the  rights  of  cn^ditors  were  concernecL 

Mr.  W^orthington,  thrc^u^h  his  agent,  therefore,  knew  that  th"* 
cable  company  had  transferred  and  surrendered  its  charter  and 
corporate  power  in  January,  1894,  and  from  that  time  on,  th? 
power  to  issue  stock  by  the  Cleveland  City  Cable  Company  had 
been  surrendered  and  transferred  along  with  all  of  its  other 
franchises  to  the  ccmsolidated  company.  Yet,  through  Mr. 
Painter,  he  received  certificates  of  stock  which  he  now  .seeks 
to  enforce  against  this  defendant  company,  that  purport  on 
their  face  to  have  been  issued  by  the  Cleveland  City  Cable  Com- 
pany to  John  J.  Shipherd  from  a  year  to  a  year  and  a  half  after 
the  el(»ction  of  this  board  of  directors,  and  after  the  surrender 
of  its  franchise  and  powers  and  rights  to  the  new  company 

rp(m  the  face  of  these  certificates,  therefore,  it  was  ap])arent 
that  the  stock  was  spurious.  What  inquiry  did  he  make  in 
regard  to  it?  All  the  incpiiry  Painter  testified  he  made,  was  to 
go  to  a  certain  bank  to  find  out  whether  the  bank  had  received 
some  of  the  (  lev«land  (  ity  Cable  Company  stock  as  security, 
and  finding  that  tht»  bank  had  taken  some  stock  of  that  company 
as  security,  he  took  this.  He  never  even  asked  Shipherd,  ''iroAV 
does  it  come,  Mr.  Shipherd,  that,  a  year  and  a  half  after  this 
consolidaticm  and  election  of  directors,  this  cable  company  can 
issue  stock?  Of  this  stock  you  are  offering  me,  one  part  is 
dated  January,  1895,  and  the  other  along  in  October  and 
Xov(»mber,  1895,  from  a  year  to  a  year  and  ahalf  after  the 
el(»ction  of  these  directors — how  doc^s  it  come  that  it  issued  this 
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stock?  IIow  is  that  valid?"  lie  made  no  inquiry  in  that  Fv^- 
gard.  All  he  did,  was  to  in^inire  at  some  bank  if  it  had  received 
as  collateral,  stock  of  the  cable  company.  Plaintiff  was  not, 
therefore*,  an  innccent  and  bona  fide  purchaser. 

For  these  reasons,  the  judgment  will  be  in  favor  of  the  de- 
fendant, and  the  petition  of  the  plaintiff  dismissed. 

W.  W.  Boijnton,  for  plaintiff. 

Squire,  Sanders  &  Denrpsey,  for  defendant. 


PREMIUMS  PAID  BY  INFANT  ON  LIFE  INSUR/VNCE  POi^ICY 

R£CX>V£RABL£. 

[Circuit  Court  of  Portage  County.] 

The  Prudential  Insirance  Company  op  America  v.  Frank 
R.  Fuller,  a  Minor,  by  J.  G.  Yeend,  His  Duly  Appointed 

Guardian. 

Decided,  February  Term,  1907. 

Life  Insurance — Repudiation  &y  Minor  of  Contract  for — Action  for 
Recovery  of  Premiums  Paid — Others  Minors  Having  an  Interest 
in  a  Voidable  Contract  not  Necessary  Parties — Misjoinder  of  Causes 
of  Action — Infants — Vested  Rights  of  Beneficiaries. 

Upon  repudiating  his  contract  of  life  insurance  and  surrendering  to 
the  company  its  policy  therefor  an  infant  may  recover  the  whole 
amount  of  premiums  paid  by  him  thereon. 

IMr.  Arthur  S.  Mottinger  contended  in  his  brief  for  plaintiff 
in  error — 

(1)  That  the  beneficiaries  named  in  the  several  policie.n 
of  insurance  are  necessary  parties  plaintiff;  that  if  the  infant 
Fuller  is  permitted  to  rei)udiate  his  ccmtract  of  insurance  and 
sue  to  recover  the  premiums  paid,  then  the  beneficiaries  named 
in  the  separate  insurance  policies  are  necessary  i)arties  to  \\\v  suit 
before  a  recovery  of  the  premiums  paid  can  be  had  by  the  infant 
and  the  contractual  relations  between  the  insured  and  insurer 
canceled,  in  order  to  release  the  insurance  company  from  any 
future  liability  to  the  beneficiary ;  that  the  right.s  of  a  benciiciary 
in  a  policy  of  insurance  and  the*  amount  to  be  paid  at  th(»  death 
of  the  insured  are  vested  rights  \ipon  the  taking  effect  of  the 
policy  and  that  these  rights  can  not  b«»  defeatcul  by  the  separate 
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or  combined  acts  of  the  insured  and  insurance  company  M'ithout 
the  consent  of  the  beneficiary.  Holland,  Guardian,  v.  Taylor,  111 
Ind.,  121;  Trabendt  v.  Connecticut  Mutual  Life  Ins.  Co.,  131 
Mass..  167;  North  American  Life  Ins.  Co.  v.  Wilson,  111  Mass., 
542;  Joyce  on  Insurance,  Section  730;  Manhattan  Life  Insurance 
Co.  V.  Smith,  44  O.  S.,  156 ;  Gass  v.  U.  S.  Life  Ins.  Co.,  3  Ohio 
Nisi  Priu3,  216;  Connecticut  Mutual  Life  Insurance  Co.  v. 
Luchsn,  108  U.  S.,  498;  Aetna  Life  Ins.  Co.  v.  France,  94  U.  S., 
562;  Bliss  on  Insurance,  Chapter  10,  page  517 ;  Glanz  v.  Oloeclar, 
104  111.,  573;  Hume  v.  Central  Bank  of  Washington,  128  U.  S., 
195;  Bacon  on  Life  Insurance,  Section  292;  Aetna  Life  Insur- 
ance Co.  V.  Pcnn,  Nisi  Prius  and  General  Term  Reports,  IG 
Dec,  275;  Vance  on  Insurance,  page  390. 

(2)  That  there  is  a  misjoinder  of  parties  plaintiff  (if  the 
beneficiaries  are  necessary  parties)  and  of  causes  of  action. 
Inasmuch  as  there  are  different  policies  of  insurance  taken  at 
different  periods  of  time,  and  upon  the  lives  of  different  per- 
sons, and  the  beneficiaries  named  in  the  different  policies  are 
different  persons,  that  suit  upon  these  different  policies  must  be 
brought  separately.  It  was  further  contended  that  the  several 
contracts  of  insurance  sued  upon  did  not  grow  out  of  the  same 
transaction,  are  not  connected  with  the  same  subject  of  action, 
and  do  not  affect  all  the  parties  who  should  be  joined  in  the 
action.     Section  4993,  R.  S. 

(3)  x\s  to  the  minor's  right  to  rescind  a  contract  of  insur- 
ance and  recover  premiums  paid,  it  was  contended  that  even  a 
minor,  before  he  can  rescind  a  contract,  w^hich  as  to  him  might 
be  voidable,  must  so  far  as  in  his  power  lies  put  the  opposing 
party  in  statuo  quo;  that  before  a  recovery  can  be  had,  in  any 
event,  in  this  case  the  plaintiff  must  tender  back  all  he  and  the 
beneficiaries  received  under  the  policies  and  he  must  also  relieve 
and  release  the  insurance  comi)any  from  all  liability  upon  his 
part  and  upon  the  part  of  the  beneficiaries.  Kent.  Com.,  Vol.  2, 
page  240;  Bishop  on  Contracts,  paragraph  921;  22  of  Cyc,  617; 
Robinson  v.  Weeks,  56  Me.,  102;  Heath  v.  Stevens,  48  N.  H.,  251; 
Adams  v.  Beall,  67  Md.,  53;  Chitty  on  Contracts,  Vol.  1,  page 
222;  Rice  V.  Butler,  160  N.  Y.,  578;  16  Am.  &  Eng.  Enc.  of  Law, 
2d  Edition,  295  and  296;  21   of  .AIo.,  404;   15  of  Gray,  445; 
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Chicago  Mutual  Life  Indemnity  Ass'n  et  al  v.  Hunt,  127  111., 
257;  Johnson  v.  Northwestern  Mutual  Life  Ins.  Co.,  56  Minn., 
372;  59  North  Western  Rei)orter,  992. 

Mr.  W.  J.  Beckley,  for  the  minor,  addressed  himself  to  the 
question,  **Can  a  minor  recover  for  monies  paid  upon  life  insur- 
ance policies? 

Life  insurance  is  not  a  necessary  and  the  minor  may  repudiate 
the  contract  and  recover  back  the  mcmies  paid,  even  though  the 
contract  has  been  executed.  Page  on  Contracts,  Vol.  2,  pagv-^ 
1340,  paragraph  866;  also  page  1344;  ISimpson  v.  Prudential 
Insurance  Company,  184  Mass.,  348;  68  N.  E.  Reporter,  page 
673;  100  American  State  Reports,  560,  and  notes. 

Fire  insurance  is  not  a  necessary  for  which  a  minor  can  make 
a  valid  contract.  Page  on  Contracts,  1343.  See  also  16th  Ameri- 
can &  English  Enc.  of  Law,  2d  Edition,  page  276. 

We  concede  that  the  contracts  of  minors,  as  a  rule,  are  only 
voidable  in  Ohio.  Harner  v.  Dipple,  31  0.  S.,  72;  Rush  v.  Wait, 
31  0.  S.,  521. 

The  minor  must  return  such  of  the  property  as  he  may  have 
in  his  possession  or  under  his  control,  but  if  the  same  has  been 
lost  or  taken  from  said  minor,  or  is  of  such  a  character  that  it 
can  not  be  restored  in  kind,  he  may  still  dis-affirm  the  contract 
and  recover  back  the  consideration  paid  by  him  without  making 
restitution.  Lemmon  v.  Beemnn,  45  O.  S.,  505.  See  opinion  of 
court,  page  509;  MacGreul  v.   Taylor,  167  U.  S.,  689. 

In  this  case  the  minor  has  deposited  in  court  the  insurance 
policies  and  made  all  the  restitution  that  it  was  within  his  power 
to  make. 

Cook,  J.;  Laubie,  J.,  and  Burrows,  J.,  concur. 

Error  to  Portage  Common  Pleas  Court. 

Prank  R.  Fuller,  a  minor  eighteen  years  of  age,  took  out 
several  policies  of  insurance  in  the  plaintiff  company,  he  paying 
all  the  premiums;  some  of  them  were  upon  his  own  life  for  the 
benefit  of  his  brothers  and  sisters,  who  were  also  minors 
younger  than  himself,  and  some  of  them  upon  the  lives  of  his 
brothers  and  sisters,  for  his  own  benefit.  His  father  and  mother 
were  dead,  and,  being  the  eldest  child,  looked  after  the  interests 
of  his  brothers  and  sisters. 


444       CIRCUIT  COURT  REPORTS-NEW  SERIES. 

Prudential  Insurance  Co.  v.  Fuller.  [Vol.  IX,  N.  S. 

Young  Fuller,  Ix^eoming  dissatisfied  with  his  contract  of  in- 
surance, repudiated  the  same,  and  demanded  of  the  company 
that  it  pay  back  to  him  the  amount  of  premiums  that  he  had 
paid  running  over  a  period  of  about  three  years  and  amounting 
to  one  hundred  dollars,  on  the  ground  that  he  was  a  minor  when 
he  made  the  contract  and  paid  the  premiums.  This  the  company 
refused  to  do.    No  fraud  is  claimed. 

The  principal  errors  assigned  are,  that  the  court  erred  in  over- 
ruling the  demurrer  to  the  petiti<m  and  in  directing  a  ver^lict 
for  plaintiff  below  for  the  full  amount  of  his  claim.  These 
grounds  of  error  raise  but  the  one  question  and  that  is:  ^lay  a 
minor  repudiate  his  contract  of  insurance  and  recover  back  the 
premiums  paid  and,  if  so,  must  he  deduct  the  expenses  incurrec 
for  carrying  the  risk  during  the  time  the  insurance  continued 
before  such  repudiation? 

It  should  be  stated  that  plaintiff  below  tendered  back  to  the 
insurance  company  all  the  policies  of  insurance  issued  and  de- 
posited the  same  in  court  for  its  benefit. 

The  first  claim  made  on  behalf  of  the  company  is  that  the 
brothers  and  sisters  having  an  interest  in  the  contract  and 
policies,  or  at  least  in  some  of  them,  and  not  being  parties  to  the 
action,  the  contract  can  not  be  repudiated  and  the  policies  can- 
celed, in  this  action  or  in  any  action  without  their  consent. 

It  is  no  doubt  true  that  generally  the  beneficiary  has  a  vested 
interest  and  that  nothing  can  be  done  to  prejudice  such  interest 
without  the  consent  of  the  beneficiary,  except  in  case  where  the 
policy  or  the  rules  of  the  company  provide  otherwise.  But  that 
principle  (h)es  not  api)ly  to  a  case  of  this  character.  These  bene- 
ficiaries are  mere  volunteers.  They  paid  nothing.  They  and  the 
company  knew  that  the  contract  was  voidable  at  the  option  of 
the  minor  at  any  time  before  or  at  th(i  time  he  attained  his 
majority.  The  claim  of  the  plaintiff  in  error  that  the  company 
is  still  liable  to  these*  beneficiaries  after  the  repudiation  by  the 
minor  making  the  contract  is  therefore,  we  think,  wholly  unten- 
able. Conns(4  in  their  exhaustive*  brief  have  furnished  us  no 
authority  to  that  effect  and  the  claim  is  against  principle  and 
reason.  PMirthermore  the  guardian  has  tendered  to  the  company 
all  of  th<»  policies  and  d(»posite<l  tliem  in  court  for  the  ccmipany, 
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presumably  with  the  consent  of  the  beneficiaries,  so  far  as  the 
beneficiaries,  who  are  all  minors,  could  ji;ive  their  coiis:Mit. 

It  is  again  claimed  that  the  company,  in  the  absence  of  fraud, 
has  a  right  to  retain  from  the  amount  of  premiums  [)aid  ])y  the 
infant  the  necessary  expense  of  carrying  the  risks  and  that  the 
plaintiff  below  is  only  entitled  to  tlie  excess;  and  this  claim  has 
some  support  in  the  adjudicated  cases. 

The  solution  of  the  (luestion  turns  on  what  are  thj  ri^j^hts  of 
the»infant  who  has  lost  or  s([uandered  what  he  has  received  as  the 
consideration  for  his  contract,  ^lust  he  return  what  he  has  not 
the  power  to  return,  or  nuist  he  permit  the  other  contracting^ 
party  to  retain  that  which  has  proved  of  no  benefit  to  him  or  has 
been  wasted?  If  so,  th(»  shield  of  infancy  would  be  of  little 
value. 

This  claim  is  no  (hmbt  in  accord  with  the  p]nglish  rub*  aiul 
has  some  countenance  in  the  decisions  of  some  of  the  states. 

The  case  of  Johnson  v.  Northwestern  Mutual  Life  Insuranee 
Company y  ^^^  Minn.,  365  (59  N.  W.  R.,  992),  is  the  leading  case 
holding  to  this  rule.    In  that  case  it  was  held : 

**  Where  the  personal  contract  of  an  infant  is  fair  and  reason- 
able and  free  from  any  fraud,  overreaching,  or  undue  inline  ice 
by  the  other  party,  and  has  been  wholly  or  partly  executed  on 
both  sid(»s  so  that  the  infant  has  enjoyed  the  benefits  of  it,  but 
has  parted  with  what  he  received ;  or  the  benefits  reciMved  are 
of  such  a  nature  that  he  can  not,  restore  them,  he  can  not  recover 
back  what  he  has  paid.'' 

In  accordance  with  that  holding  the  infant  in  that  case  was 
ordered  to  account  for  the  current  annual  risk  assiimed  by  the 
company  under  its  policy. 

The  case  of  Simpson  v.  Prudential  Insurance  (-ompany  of 
America,  184  Mass.,  348,  is  directly  in  conflict  with  Johnson  v. 
The  Northwestern  Mutual  Life  Insurance  (^ompany.  In  that  case 
it  was  held : 

*'lst.  An  infant  may  avoid  a  contract  of  life  insurance  and 
recover  the  money  paid  by  him  as  premiums,  however  reasonable 
and  prud(»nt  it  may  have  been  for  him  to  take  out  the  policy. 

**2.  In  this  comnumwealth  an  infant  to  avoid  a  contract  is  not 
obliged  to  put  the  other  party  in  statu  quo.  Thus  an  infant  may 
recover  mon(\v  paid  by  him  as  premiums  under  a  i)olicy  of  life 
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insurance  without  any  deduction  for  the  expenses  incurred  hy 
the  insurer  in  keeping  the  policy  iu  force.'' 

In  the  opinion  it  is  said: 


it 


The  defendant  contends  that  the  contract  having  been  execu- 
ted in  part  at  least,  the  plaintiflp  can  not  recover  without  making 
the  defendant  whole  for  the  expenses  to  which  it  has  been  sub- 
jjected.  But  that  would  be  compelling  the  plaintiff  to  carry  out 
to  that  extent  a  contract  which  is  not  binding  on  her  and  which 
she  may  avoid.    Morse  v.  Ely,  15  Mass.,  458." 

This  decision  seems  to  be  in  accord  with  the  adjudications  in 
most  of  the  states.  English  &  American  Encyclopedia  of  Law, 
Vol.  16,  page  29^,  where  the  decision  are  collated. 

The  case  of  Lernmon  v.  Bccmaiu  45  O.  S.,  505,  would  seem  also 
to  be  in  accordance  with  the  case  of  Simpson  v.  Prudential  Insur- 
ance Company  of  America,  supra,  and,  if  so,  is  determinative. 

We  might  add  that,  while  we  have  passed  upon  the  question,  it 
is  doubtful  if  it  is  raised  by  the  pleadings  as  the  answer  makes 
no  claim  for  anything  for  the  expenses  of  carrying  the  risks. 

Judgment  affirmed. 

Arthur  S.  Mottinger,  for  plaintiff  in  error. 

W,  J.  Beckley,  for  defendant  in  error. 


NECESSITY  FOR  SUMMONS  ON  A  PETITION  IN  ERROR. 

[Circuit  Court  of  Crawford  County.] 
Anna   M.   Andress  v.    Eliza   Grkenfelter,   Guardian. 

Decided,   September,   1906. 

Proceedings  in  Error — Issue  of  t>uvimons  Must  Affirmatively  Appear, 
When — Petition  in  Error  may  he  Stricken  from  the  Files,  Unless — 
Section  5032. 

The  filing  of  a  petition  In  error  with  praecipe  within  the  four  months' 
limitation  is  not  a  sufficient  compliance  with  Section  5032,  unless 
summons  actually  issues;  and  where  there  was  no  summons  issued 
and  no  service  obtained  within  the  four  months,  a  motion  to  strike 
the  petition  in  error  from  the  files  must  be  sustained. 
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NoRRis,  J. ;  HuRiN,  J.,  concurs. 

Error  to  Crawford  Common  Pleas  Court. 

An  action  in  orror  is  a  civil  action.  Under  Section  5082,  Re- 
vised Statntx^s,  a  civil  action  must  he  commenced  by  the*  filing:  of 
the  petition  and  causing?  summons  to  he  issued  thereon. 

A  petition  in  error  was  filed  in  this  court  by  the  plaintiff  in 
error.  Anna  M.  Andress,  to  reverse  the  judgment  of  the  court 
of  common  pleas  of  this  county  a«:ainst  her,  which  jud^ient 
is  of  the  date  of  May  17,  1906. 

The  petition  in  error  was  filed  on  July  17,  1906,  accompanied 
by  the  requisite  exhibit.s  pur{)ortinfr  to  indicate  th(*  error  com- 
plained of,  tojrether  with  a  praecipe  for  simnnons  in  error.  This 
matter  is  submitted  at  this  .innctnre  upon  motion  to  strike  th'^ 
petition  in  error  from  the  files,  on  ground  that  no  summons  in 
error  issued  in  this  action.  The  issuins:  of  the  summons  in 
the  face  of  a  motion  to  dismiss  for  want  of  summons  must 
affirmatively  appear. 

This  motion  we  are  compelled  to  sustain.  Section  6718,  Re- 
vised Statutes,  makes  provision  for  the  manner  in  which  pro- 
ceedinprs  to  obtain  review,  etc.,  of  a  judprment  shall  be  commenced. 
The  action  in  error  is  instituted  by  filing  the  petition  in  error, 
upon  which  summons  in  error  shall  be  issued  and  served  unless 
issue  and  service  be  waived  as  provided  in  Section  6714,  Revised 
Statutes. 

Section  6728,  Revised  Statutes,  by  its  provisions  makes  limita- 
tion for  commencement  of  actions  in  error,  with  certain  ex- 
ceptions, which  do  not  include  the  case  at  bar,  to  the  period  of 
four  months  next  after  the  rendition  of  the  judj^ment  com- 
plained of. 

Section  4987,  Revised  Statutes,  frives  definition  as  to  w^hat 
shall  constitute  the  commencement  of  an  action<,  which  aM 
applied  to  the  action  at  bar,  there  bein^f  no  waiver  nor  issuinof 
of  service  of  sunmions,  would  relate  to  the  date  of  the  sum- 
mons  served  on  defendant  in  error.  By  the  provisions  of  Section 
4988,  Revised  Statutes,  the  attempt  to  comnu^nce  the  action  is 
deemed  equivalent  to  commencemc^nt  thei'eof  when  the  party 
diligently  endeavors  to  procure  service,  and  service  actually 
follows  within  sixty   days  after  the   att<^mpt.     These  sections 
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are  held  to  be  applicable  to  actions  in  error  equally  and  the 
same  as  to  civil  actions  in  which  the  impleaded  Issues  of  liti- 
gants are  adjudged  by  courts  upon  the  evidence. 

Under  the  holding  in  the  cast?  of  Bolt,  d'  O.  Ry.  v.  Amharh, 
55  Ohio  St.,  558,  to  bring  a  case  within  the  saving  clause  of 
Section  4988,  Revised  Statutes,  a  summons  must  be  caused  to 
be  issued  before  the  expiration  of  the  statute  of  limitations 
governing  the  cause  of  action.  In  the  case  of  Ross  v.  WiUel, 
54  Ohio  St.,  150,  it  is  held  that  the  provisions  of  Section  4988. 
Revised  Statutes,  are  applicable  by  analogy  to  proceedings  in 
i^rror. 

In  this  case  the  summons  was  not  is.sued  within  four  months 
after  the  judgment  complained  of,  in  which  actions  in  error 
may  be  commenced.  So  that  the  attempt  to  commence  the 
action,  which  is  complemented  by  the  filing  of  the  petition  and 
causing  summons  to  issue  was  not  made.  What  the  statut? 
or  Supreme  Court  means  or  what  act  it  enjoins  on  a  party  by 
the  expression  ^Vausing  summons  to  issue"  or  what  the  party 
musi^^  do  other  than  file  petition  and  praecipe  we  can  not  define 
nor  intimate.  Whether  unreasonable  or  not  it  seems  to  be  the 
law,  that  in  order  to  commence  or  make  the  attempt  to  com- 
mence an  action  in  error,  a  summons  must  be  caused  to  be 
issued  within  four  months  next  after  the  rendition  of  a  judg- 
ment complained  of.  This  has  not  be-n  accomplished  and  the 
motion  must  be  sustained.  We  have  endeavored  not  to  reach 
this  conclusion.  We  are  driven  to  it  by  the  stress  of  the  de- 
cisions of  the  Supreme  Court,  which  hold  in  effect  that  though 
the  party  be  without  fault  and  though  he  exhau.st  ever>'  means 
at  his  conmiand  to  cause  summons  to  issue,  if  the  fact  remain 
that  the  summons  be  not  issuel  within  the  period  limited,  no 
review  can  be  had,  and  the  party  los'^s  all  rights  which  review 
of  the  Cfuse  might  secure  or  restore*  lo  him. 

W.  J.  (icn\  for  plaintiff  in  error. 

C,  II.  Iloikd  and  J.  W.  McCarron,  for  defendant  in  error. 
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PARTITION  SUPERSEDED  BY  PROCEEDINGS  OP 

ADMINISTRATOR. 

[Circuit  Court  of  Crawford  County.] 
Frank  P.  Myers  et  al  v.  Margaret  P.  Myers  et  al. 

Decided,   January  Term,   1907. 

Administration  of  Estates — Partition — When  Action  for  Partition  may 
be  Brought — When  Order  for  Partition  may  he  Taken — Hasty  Ac- 
tion by  Heirs — How  Administrator  may  Intervene — Section  5766 
Construed, 

1.  A  suit  in  partition  may  be  commenced  by  an  heir  at  any  time  after 

the  death  of  the  ancestor,  although  no  order  for  partition  can  be 
talcen  until  after  the  expiration  of  one  year  from  such  ancestor's 
death,  unless  the  petition  shall  set  forth  and  it  be  proved  that  all 
the  debts  and  claims  against  the  estate  of  such  decedent  have 
been  paid  or  secured  to  be  paid,  or  that  the  personal  property  of  the 
decedent  is  sufficient  to  pay  the  same.  Swihart  v.  Swihart,  7  C.  C, 
338,  and  Smith  v.  Montag,  32  Bull.,  153,  not  follviwed. 

2.  But,  when  the  sale  of  the  lands  of  such  ancestor  is  necessary  to 

pay  debts  of  his  estate,  the  filing  of  such  suit  in  partition  does  not 
prevent  the  administrator  from  proceeding  to  sell  the  lands;  and 
on  filing  his  certificate  from  the  probate  court  in  accordance  with 
Section  6173,  Revised  Statutes,  in  the  court  of  common  pleas  where 
such  partition  suit  is  pending,  he  is  entitled  to  an  Immediate 
order  of  sale,  the  necessity  for  such  sale  not  being  contested;  and, 
without  filing  such  certificate,  he  may  appear  in  said  partition  suit 
and,  on  his  cross-petition,  obtain  such  order  of  sale  without  waiting 
for  the  expiration  of  the  year  from  the  ancestor's  death. 

3.  The  law  favors  the  speedy  and  orderly  settlement  of  estates,  and  an 

heir  will  not  be  suffered  to  interfere  with  such  speedy  and  orderly 
settlement  by  a  hasty  suit  in  partition;  but  the  partition  suit,  if 
commenced,  will  be  superseded  by  and  subject  to  the  proceedings 
of  the  administrator  on  his  cross-petition  praying  for  the  sale  of 
lands  to  pay  debts. 

HuRiN,  J.;  NoRRis,  J.,  and  Donnelly,  J.,  concur. 

Appeal  from  the  Oawford  Common  Pleas  Court. 
John  G.  Myers  died  intestate  November  16,  1905,  seized  of 
certain  real  estate.    The  administrator  of  his  estate  in  the  per- 
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forraanee  of  his  trust,  discovered  certain  claims  against  the 
estate  which  he  caused  to  be  submitted  to  arbitrators  in  ac- 
cordance with  the  provisions  of  Section  6093,  Revised  Statutes. 

While  these  proceedings  were  pending  in  the  probate  court, 
certain  of  the  heirs  commenced  proceedings  in  partition  in  the 
court  of  common  pleas,  making  the  administrator  a  defendant, 
and  causing  service  of  summons  to  be  made  upon  him. 

This  petition  in  partition  was  filed  June  16,  1905,  just  seven 
months  after  the  death  of  John  G.  Myers.  On  June  23,  1905. 
the  arbitrators  made  their  report  to  the  probate  court  finding 
the  claims  submitted  to  them  to  be  valid  claims  against  the 
estate  to  the  amount  of  $3,000.  On  June  30,  the  administrator 
filed  in  the  probate  court  a  petition  to  sell  lands  to  pay  debts. 

Thereupon  the  heirs  who  were  i)laintiffs  in  the  partition  case, 
appeared  in  the  probate  court  and  by  answer  to  the  administra- 
tor's petition  to  sell  lands  set  up  the  fact  of  the  pending  par- 
tition suit  in  the  connnon  pleiis  court  as  a  bar  to  further  pro- 
ceedings in  the  probate  court  regarding  the  same  lands.  A 
demurrer  to  this  answer  was  sustained  by  the  probate  court  and 
a  judgment  rendered  for  the  administrator  and  a  sale  of  the 
land  ordered.     No  error  was  prosecuted  to  this  judgment. 

Thereupon  the  administrator  appeared  in  the  common  pleas 
court  and  by  answer  set  up  his  order  of  sale  obtained  in  the 
probate  court  as  a  bar  to  the  action  in  partition.  The  common 
pleas  court  sustained  a  demurrer  to  this  plea  and  ordered 
partition  of  the  land.  Prom  this  judgment  the  administrator 
appealed  to  this  court. 

The  first  questicm  arising  is  as  to  the  right  of  the  heirs  to 
commence  partition  proceedings  before  the  expiration  of  one 
year  from  the  death  of  the  ancestor. 

Section  5756  provides  that — 

*' Where  the  title  to  such  estate  came  to  such  persons  by  de- 
scent or  devise  upon  the  death  of  an  inhabitant  of  this  state, 
a  partition  thereof  shall  not  be  ordered  by  the  court  within 
one  year  from  the  date  of  the  death  of  such  inhabitant  unless 
the  petition  shall  set  forth  and  it  be  proved,  that  all  of  the 
debts  and  claims  against  tli(*  estate  of  such  decedent  have  been 
paid  or  secured  to  be  paid,  or  that  the  personal  property  of 
said  deceased  is  sufficient  to  pay  the  same.'' 
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This  statute  has  created  much  discussion.  Its  intent  ap- 
parently was  to  prevent  unseemly  haste  on  the  part  of  heirs 
in  rushing  into  court  and  seeking  a  partition  of  an  ancestor's 
estate  immediately  after  his  decease. 

The  circuit  court  of  this  circuit,  per  Seney,  J.  (Judge  Day 
dissenting),  rendered  a  decision  in  the  case  of  Sivihart  v.  Swi- 
hart,  7  C.  C,  338,  in  which  it  was  held  that  this  statute, 
5756,  denies  to  the  heir  the  right  to  commence  such  action 
within  a  year  after  the  death  of  his  ancestor. 

And  in  Smith  v.  Montag,  32  Bull.,  153,  Judge  Hunt  held  to 
the  same  effect  and  said: 

**  There  can  be  no  doubt  but  that  the  Legislature  intended  by 
this  amendment  to  give  the  exclusive  right  to  the  administrator 
or  executor  for  one  year  to  sell  the  real  estate  to  pay  debts,'* 
etc. 

But  in  the  case  of  Fri/man  v.  Fryman,  9  (■.  C,  91,  the  fifth 
circuit  court  took  the  contrary  view,  and  held  that  the  statute 
meant  simply  what  it  said  and  no  more,  viz.,  that  '*a  partition 
shall  not  be  ordered  within  one  year  from  the  death  of  such 
inhabitant. ' ' 

After  an  examination  of  all  these  decisions  and  of  the  statute 
in  question,  we  are  constrained  to  believe  that  the  latter  view 
is  the  correct  one  and  that,  while  a  partition  suit  may  be  com- 
menced at  any  time  after  the  death  of  the  ancestor,  no  order  of 
partition  can  be  taken  until  after  one  year  from  such  death. 
Whatever  may  have  been  the  intention  of  the  Legislature,  it 
has  not  gone  farther  than  to  jn'ohibit  the  taking  of  the  order 
for  partition.  It  follows  then,  in  the  case  at  bar,  that  the  suit 
in  partition  was  properly  pending  at  the  time  the  administrator 
filed  his  petition  in  the  probate  court  to  sell  lands  to  pay  debts, 
and  it  appears  that  when  he  did  so  he  had  already  been  served 
with  summons  in  the  partition  case  and  was  therefore  duly  noti- 
fied that  such  case  was  pending. 

In  filing  his  petition  in  the  probate  court  to  sell  lands  to 
pay  debts,  the  administrator  appears  to  have  strictly  complied 
with  the  statutes  6136.  et  scq.,  and  to  have  promptly  and  in 
strict  conformity  to  the  usual  course  in  such  cases,  attempted  to 
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carry  out  the  provisions  of  law  for  the  subjection  of  the  land 
to  the  debts  of  the  intestate,  simply  pursuing  the  course  of  con- 
duct which,  by  the  commencement  of  the  process  of  arbitration, 
he  had  started  to  follow  before  the  filing  of  the  suit  in  partition. 

But  in  so  doing  he  appears  to  have  overlooked  the  provisions 
of  Sections  6173  and  6174,  Revised  Statutes,  which  provide 
another  way  for  accomplishing  the  same  result  and  apparently 
an  exclusive  way,  by  procuring  from  the  probate  court  a  certifi- 
cate of  the  amount  necessary  to  pay  the  indebtedness  and  ex- 
penses in  addition  to  the  assets,  and  filing  this  certificate  with 
the  court  in  which  the  proceedings  for  partition  are  pending. 

Section  6174  provides  that  such  court  shall,  on  motion  of  the 
administrator,  order  the  amount  named  in  such  certificate  to 
be  paid  over  to  the  administrator  out  of  the  proceeds  of  the 
sale  of  the  premises. 

The  evident  purpose  of  these  sections  of  the  statutes  is  to 
^^^-.^pFO¥k!(^  a  quick  and  easy  and  inexpensive  method  for  the  pay- 
ment of  these  debts  without  undue  litigation;  and  to  further 
insure  the  administrator  against  danger  of  loss  of  the  laud  as 
security  for  the  payment  of  the  debts  of  the  estate,  it  is  in 
Section  6174  provided,  that  nothing  therein  contained  shall  be 
so  construed  as  to  prohibit  any  executor  or  administrator  from 
proceeding  to  sell  land  belonging  to  such  estate  t(>.pay  any 
debts,  when  the  same  has  been  sold  on  partition  or  other'^ise,  or 
the  proceeds  of  such  sales  fully  distributed. 

And  the  Supreme  Court  has  repeatedly  held  that  the  dsbts 
of  the  ancestor  are  liens  on  his  lands  indefeasible  by  any  i^- 
tion  of  the  heirs  or  others  in  a  partition  case,  and  that  an>« 
purchaser  thereof,  either  by  private  purchase  from  the  heirs 
or  at  a  partition  sale,  takes  said  land  cum  onere.  Faran  v. 
Robinson,  17  0.  S.,  243;  Doan  v.  Bitvlcy,  49  O.  S.,  586;  Lafferty 
V.  Shimu  38  0.  S.,  46;  Sidener  v.  Haives,  37  0.  S.,  532. 

It  is  thus  evident  that  the  administrator  could  have  lost 
nothing  but  time  by  proceeding  in  the  partition  case,  for  he  was 
amply  protected  by  statute. 

While  it  must  seem  an  extraordinary  thing  for  an  heir  of 
an  estate,  in  process  of  administration  and  possibly  insolvent, 
to  step  in  and  interrupt  the  orderly  administration  of  the  estate 
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and,  for  his  own  purposes,  choose  his  own  forum  for  the  deter- 
mination of  his  own  interests — another  forum  from  that  in  which 
the  administrator  is  properly  and  diligently  acting — and  while 
we  do  not  say  that  such  a  course  would  be  permissible,  after 
the  administrator  has  actually  petitioned  the  probate  court  for 
an  order  to  sell  lands  and  that  court  has  assumed  jurisdiction, 
yet  under  the  state  of  facts  appearing  in  this  case,  such  action 
by  the  heir  seems  to  be  expressly  permitted  to  him  by  the  law 
and  the  administrator  is  bound  by  the  provisions  of  the  statutes 
expressly  providing  for  such  an  emergency.  Sections  6178  and 
6174. 

But  was  he  obliged  to  wait  till  the  heir  could  at  the  end  of  a 
year  take  his  order  of  partition?    We  think  not. 

The  law  favors  the  speedy  settlement  of  estates.  While  these 
statutes  gave  the  administrator  an  assurance  of  ultimate  funds 
to  be  derived  from  the  sale  of  the  land  at  the  end  of  the  vear, 
if  at  that  time  the  pleadings  in  the  partition  suit  were  ripe  for 
the  taking  of  the  order  of  partition  or  sale,  yet  he  was  not  bound 
to  await  the  passing  of  the  year  before  subjecting  such  lands 
to  sale.  It  was  his  right  and  duty  to  proceed  with  such  sale 
as  soon  as  possible  after  discovering  the  necessity  thereof. 

Having  been  brought  into  the  partition  case  against  his  will, 
he  had  the  right  and  it  was  his  duty  to  set  up  in  that  proceeding 
the  necessity  of  a  sale  of  the  lands,  and  to  ask  and  r^^eeive  an 
order  for  such  sale  on  his  cross-petition. 

Ilis  right  to  such  order  supercedes  the  right  of  the  heirs 
to  an  order  of  partition,  and  the  action  in  partition  must 
thenceforth  proceed  on  his  cross-petition,  as  a  proceeding  to 
sell  lands  to  pay  debts,  at  least  until  the  debts  which  he  repre- 
sents are  provided  for  {Lafferiu  v.  Shinn,  138  0.  S.,  46)  For 
if  it  should  happen  that  the  sale  of  all  the  lands  was  necessary 
in  order  to  pay  debts,  there  would  be  no  lands  left  to  partition 
among  the  heirs.  And,  under  the  statutes  and  decisions  pre- 
viously referred  to,  no  order  of  partition  could  avail  to  prevent 
this  sale  of  the  lands  on  his  dt^niand — the  necessity  of  a  sale 
to  pay  debts  being  undisputed — nor  could  a  partition,  had  one 
actually  been  made,  and  even  though  the  hinds  had  been  resold 
to  third  parties,  have  prevented  a  sale  of  the  same  lands  on 
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his  demand.  No  title  could  have  passed  by  an  order  of  parti- 
tion that  would  have  been  free  from  the  claim  of  the  adminis- 
trator for  debts  of  the  estate.  See  Faran  v.  Robinson,  Lafferty 
V.  Shinn,  and  ISidener  v.  HaweSy  supra. 

The  demurrer  to  the  cross-petition  of  the  administrator  will 
therefore  be  overruled;  there  will  be  a  finding  and  decree  in 
favor  of  the  administrator  on  his  cross-petition  and  an  order 
of  sale  on  that  cross-petition,  appraisers  appointed,  execution 
awarded  and  cause  remanded  for  execution  and  further  pro- 
cedings. 

L.  C.  Feighner  and  Anson  Wickhaniy  for  plaintiff. 

Scroggs  &  Monnett,  Finley  d-  Gallinger,  Kennedy  A:  Ken- 
nedy and  W.  J.  Schwenk,  for  defendant. 


ORDERS  NOT  PR£VENT1NC  A  JUDGMENT. 

[Circuit  Court  of  Hamilton  County.] 

The  City  of  Cincinnati  v.  Florence    Reimer    and    Brigos 

Cunningham. 

Decided,  March,  1907. 

Final  Order — Withdrawal  of  Juror  with  Leave  to  Amend — Section  6707 
Applied — Error. 

The  overruling  of  a  motion  by  the  defendant  for  judgment,  accompanied 
by  the  withdrawal  of  a  juror  and  continuance  of  the  cause  with 
leave  to  the  plaintiff  to  amend  his  petition  if  he  so  desires,  does 
not  in  effect  determine  the  action  and  prevent  a  judgment,  and  is 
not  a  final  order  which  may  be  vacated  or  modified  by  a  proceeding 
in  error. 

GiFFEN,  J.;  Swing,  J.,  and  Smith,  J.,  concur. 

This  original  action  was  commenced  by  Florence  Reimer 
against  Briggs  Cunningham  and  the  City  of  Cincinnati  to 
recover  damages  for  a  personal  injury  suvstained  by  reason  of 
the  slippery  condition  of  the  sidewalk  in  front  of  Cunningham  *s 
premises,  which  the  defendants  had,  as  averred,  negligently 
suffered  to  become  and  continue  to  be  cove^red  with  ice.  At  the 
conclusion  of  plaintiff's  testimony  each  defendant  moved  the 
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court  for  judgment,  which  motion  by  Cunningham  was  granted 
and  judgment  rendered  in  his  favor.  The  motion  of  the  city 
was  overruled ;  but  the  court  of  its  own  motion  decided  that  the 
petition  did  not  constitute  a  good  cause  of  action  against  the 
city,  and  after  withdrawing  a  juror  continued  the  cause  to 
enable  the  plaintiff  to  prepare  an  amended  petition  if  she  so 
desired. 

Held:  Xo  judgment  against  the  city,  nor  final  order  within 
the  meaning  of  Section  6707,  Revised  Statutes,  was  rendered  by 
the  court.  It  does  not  appear  that  any  of  the  orders  made  **in 
effect  determined  the  action  and  prevented  a  judgment.'*  The 
city  may  upon  the  final  hearing  of  the  cau'je  succeed  in  its  de- 
fense. The  record  therefore  disch)ses  no  ground  for  a  proceeding 
in  error  by  the  city,  and  its  petition  in  error  will  be  stricken 
from  the  files.  Holbrook  v.  (Joundly,  6  0.  S.,  199;  King  v. 
Bell,  36  O.  S.,  460. 

('ity  Solicitor,  for  plaintiff  in  error. 

Geo.  W.  Harding,  for  defendants  in  error. 


FIXING  THE  AMOUNT  OF  A  STREET  ASSESSMENT. 

[Circuit  Court  of  Lucas  County.] 

Josephine  Lippert  v.  City  of  Toledo  et  al.* 

Decided,  April  2,  1906. 

Streets — Improvement  of — Assessing  Ordinance — Preliminary  Proceed- 
ings— Apportioning  the  Cost — Municipal  Corporations — Injunction. 

1.  It  is  not  necessary  that  council  shall  determine  in  advance  of  the 

assessing  ordinance  the  proportion  of  the  cost  and  expense  of 
making  a  street  improvement  that  is  to  be  asses8?d  upon  the 
property  abutting  thereon. 

2.  The  fact   that  council   may   have   indicated   in   the   resolution   and 

ordinances  adopted  and  passed  preparatory  to  the  maMng  of  the 
improvement,  the  proportion  it  intended  to  assess  on  the  abutting 
property,  does  not  bar  it  from  designating  a  different  proportion 
in  the  assessing  ordinance,  provided  it  i&  within  the  limitations 
fixed  by  the  statute. 


♦Affirmed  by  the  Supreme  Court  without  report  {Lippert  v.  Parker^ 
Treasurer),  February  19,  1907. 
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Error  to  Lucas  Common  Pleas  Court. 

B.  A.  Hayes,  for  plaintiff  in  error,  cited  the  subjoined  au- 
thorities : 

Bloom  V.  Xenia,  32  Ohio  St.,  461;  Cimiiitwti  v.  Scasongood, 
46  Ohio  St.,  296 ;  Hunter  v.  Earl,  51  Ohio  St.,  573 ;  Elyria  Gas 
&  Water  Co.  v.  Elyria,  57  Ohio  St..  374;  Co'mstock  v.  Nehan- 
villf,  61  Ohio  St.,  288 ;  Scott  v.  Toledo,  36  Fed.  Rep.,  385 ;  Free- 
man  v.  Hunter,  7  C.  C,  117;  Elyrm  Oas  d-  Water  Co.  v.  Elyria, 
14  C.  C,  219. 

Parker,  J. ;  Haynes,  J. ;  and  WiIiDMan,  J. ;  concur. 

Josephine  Lippert  filed  a  petition  in  the  court  of  common 
pleas,  setting  forth  the  facts  respectinpf  a  pavement  of  Canton 
street  and  the  assessment  of  a  part  of  the  costs  thereof  upon 
her  property,  and  prayin*?  that  a  part  of  the  assessment  might 
be  enjoined.  The  court  of  common  pleas  sustained  a  demurrer 
to  this  petition,  and  judf^rment  was  entered  and  the  case  is 
brought  into  this  court  for  the  reversal  of  that  judgment. 

It  appears  that  the  council  proceeded  in  the  regular  and  ordi- 
nary way  to  make  this  improvement  and  to  assess  the  cost  thereof . 
Tt  is  claimed,  however,  that  when  they  came  to  pass  the  ordi- 
nances assessing  the  cost,  they  assessed  more  of  the  cost  upon 
the  plaintiff  and  other  abutting  owners  than  was  authorized 
or  resolved  upon  by  the  ordinance  preceding  the  assessment 
ordinance. 

Graff  M.  Acklin  was  also  a  plaintiff  in  the  ca<Jo  and,  upon  the 
court's  sustaining  the  demurrer  to  the  p<4ition,  Graff  M.  Acklin 
asked  leave  to  amend  and  the  case  was  divided.  It  is  brought 
up  by  Josephine  Jjippert,  but  is  pending  in  the  court  below 
on  behalf  of  Graff  M.  Acklin,  he  having  amended  his  petition. 

The  averments  respecting  the  resolution  and  ordinance  fixing 
the  amount  that  should  be  assessed  upon  the  property  abutting 
upon  the  improvement  are  as  follows: 

**  Paragraph  fourth.  Plaintiffs  further  say  that  on  the  four- 
teenth day  of  March,  1904,  said  council  passed  an  ordinance 
for  the  improvement  of  said  Canton  street  from  Cherry  street 
to  Jackson  .street,  by  repaving  the  central  f(>rty  feet  thereof; 
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that  the  fourth  section  of  said  ordinance  provided,  *that  the 
cost  and  expenses  of  said  improvement,  less  one-half  (V^)  the 
cost  of  repaving  and  less  one-fiftieth  (1-50)  of  ttie  cost  of  paving 
and  the  cost  of  intersections,  and  except  the  cost  of  that  portion 
of  said  improvement  lyin*r  between  the  outer  rails  of  the  tracks 
of  the  Toledo  Railways  &  Light  Company,  if  any  such  tracks 
there  be,  shall  be  assessed  in  proportion  to  the  benefits  which 
may  result  from  the  said  improvement,  upon  all  the  lots  and 
lands  bounding  and  abutting  upon  said  Canton  street  from 
Cherry-  strei^t  to  Jackson  street,  and  of  printing  and  publishing 
notices,  resolutions  and  ordinances  required,  together  with  the 
cost  of  serving  said  notices,  the  cost  of  construction,  and  the 
interest  on  bonds  issued  in  anticipation  of  the  collection  of 
deferred  assessments,  and  all  other  nece.ssary  expenditures.' 

*' Paragraph  fifth.  Plaintiffs  further  say  that  on  the  sixteenth 
day  of  May,  19()4,  said  council  passed  an  ordinance  determining 
to  proceed  with  the  improvement  of  Canton  street  from  Cherry 
street  to  Jackson  strwt,  by  repaving  the  central  forty  feet  there- 
of;  that  the  third  section  of  said  ordinance  provided,  'that  there 
be  levied  and  assessed  upon  the  lots  and  lands  hereinafter  de- 
Kcribed,  the  costs  and  expenses  of  said  improvement,  less  one-half 
{Y2)  the  cost  of  repaving  and  less  one-fiftieth  (1-50)  of  the 
cost  of  paving  and  the  cost  of  intersections,  and  except  the 
cost  and  expense  of  that  portion  of  said  improvement  lying 
between  the  outer  rails  of  the  tracks  of  the  Toledo  Railways  & 
Light  Company. 


>  J  J 


The  tracks  of  the  railroad  company  mentioned  in  the  petition 
extend  along  the  center  of  Canton  street. 

The  contention  of  plaintiff  in  error  is  that,  under  the  plan 
of  assessing  outlined,  or  formulatcnl  and  provided  for  in  this 
legislation,  this  being  a  case  of  repaving,  one-half  of  the  whole 
cost  should  be  ascertained  and  laid  ui)on  the  city,  and  from 
the  other  half  should  be  deducted  the  amount  apportioned  to 
the  railroad  company  and  the  amount  of  intersections,  and  the 
result  would  be,  as. we  find  from  ccmiputations  made  and  pre- 
sented to  us,  the  cost  of  the  improvement  being  $41,472.54,  that 
after  deducting  one-half  of  that  total  cost,  $20,786.27,  and  then 
the  cost  of  intersections,  $5,887.20,  and  the  cost  of  the  portions 
between  the  outer  rails  of  the  street  railroad  which  would  fall 
upon  the  street  railroad,  amounting  to  $14,542.40,  there  would 
remain  to  be  assessed  upon  the  abutting  pr-operty  $306.67.  It 
is  contended,  however,  upon  the  part  of  the  city  that  this  is 
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not  the  tnie  construction  of  the  legrislation ;  that  what  the 
council  must  have  intended,  and  what  they  evidently  intended, 
was  the  thin^  that  is  usually  done  in  such  cases  by  the  council ; 
to-wit,  the  deducting  from  the  total  cost  of  $41,472.54  of  these 
items  of  the  cost  of  intersections  and  the  cost  of  the  portion 
betwc^en  the  outer  rails  of  the  street  railroad,  which  would  leave 
$21,042.94  to  be  divided  between  the  city  and  property  owners, 
one-half  to  be  paid  by  each,  or  $10,521.47  to  be  assessed  up(m 
the  abutting  property.  And  it  is  pointed  out  or  suggtsted  to 
us  in  argument,  and  we  suppose  it  is  true,  though  we  have  no 
other  evidence  of  the  fact,  that  on  Monroe  street  the  same  svs- 
tem  w'as  adopted,  the  same  language  was  used  in  the  resolutions 
and  ordinances,  with  the  result,  if  the  contention  of  the  plaintiff 
in  error  is  upheld,  that  instead  of  the  property  owners  paying 
anything  for  the  pavement  they  would  really  have  some  $5,000  or 
$6,000  coming  to  them  from  the  city  on  account  of  its  laying 
the  paving  in  front  of  their  property.  I  suppose  that  could 
hardly  be  true.  The  result  might  be,  however,  that  they  would 
be  relieved  from  paying  anything  whatever  if  the  rule  and  con- 
struction contended  for  by  counsel  for  plaintiff  were  upheld. 

I  shall  read  one  of  these  paragraphs  again,  since  it  has  been 
seen  what  a  startling  r(»sult  would  flow  from  sustaining  the 
contention  of  plaintiff  in  error.  I  read  from  the  ordinance  of 
May  If),  1904: 

**That  there  be  levied  and  a^^sessed  upon  the  lots  and  lands 
hereinafter  d<^:cribed  the  cost  and  expenses  of  said  improvement 
less  one-half  (\<y)  the  cost  of  repaving  and  Irss  one-fiftieth  (1-50) 
of  the  cost  of  paving  and  the  cost  of  intersections,  and  exce])t 
the  cost  and  expenses  of  that  portitm  of  said  improvement  lying 
between  the  out(T  rails  of  the  tracks  of  the  Toledo  Railways  & 
Light  Company." 


It  sec^ms  to  us  that  that  language  is  entirely  clear,  and  that 
it  does  not  accomplish  what  it  is  said  upon  the  part  of  the  city 
it  was  the  intention  of  the  council  to  accomplish,  but  that  the 
whole  cost  vif  the  intersections  and  of  the  paving  of  the  part 
the  cost  of  which  falls  up<m  the  railway  company  is  to  be 
deducted  from  the  one-half  of  the  cost  of  rei)aving  which  is  to 
fall  upcm  the  property  owners. 
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We  are  told  by  tKo  solicitor  that  this  language  of  the  ordi- 
nance results  from  trying  to  adopt  a  form  in  use  when  the  stat- 
ute did  not  contain  the  provision  that  *' whenever  special  as- 
sessments have  been  levied  and  paid  for  the  improvement  of 
any  street  or  other  place  the  property  so  assessed  shall  not 
again  be  assesvsed  for  more  than  one-half  the  cost  and  expense 
of  repaving  or  repairing  such  street  or  other  place  unless  th** 
grade  of  the  same  is  changed '^  and  that  to  mec^t  such  condi- 
tions the  old  form  was  changed  by  inserting  the  words  *Mess 
one-half  the  cost  of  repaving  and/'  as  now  found  in  the  ordi- 
nances of  March  14,  1904,  and  ]\Iay  16,  1904.  This  seems  to 
be  the  true  explanation  of  the  peculiar  form  now  in  use.  Never- 
theless, we  must  construe  the  language  as  we  find  it,  and  assume 
that  it  was  meant  by  the  council  to  have  its  usual  and  ordinary 
meaning.  It  will  be  readily  seen  that  the  old  form  was  and  is 
suitable  for  a  case  of  original  construction  of  an  improvement, 
where  the  purpose  is  to  except  certain  it«ms  from  the  whole 
cost  and  assess  the  remainder  on  abutting  property,  while  the 
new  form  does  not  express  a  purpose  to  deduct  such  items  from 
the  whole  cost  and  assess  one-half  the  remainder  upon  the  abut- 
ting property. 

But  it  appears  from  the  petition  that,  notwithstanding  this, 
the  council  did  subsequently  pass  an  ordinance  in  which  it  appor- 
tioned the  cost  differently;  that  is  to  say,  in  the  way  that  the 
solicitor  says  it  wjus  designed  from  the  first  to  apportion  the 
cost,  and  therefore  we  have  to  pass  upon  the  validity  of  that 
assessment,  which  amounted  to  a  radical  change  of  base  upon 
the  part  of  the  council. 

The  question  is,  might  they  lawfully  do  that  or  were  they 
bound  to  follow  out  the  scheme  and  plan  and  the  rate  of  propor- 
tions set  forth  in  the  preliminary  legislation,  or  the  earlier 
legislation?  We  are  cited  to  the  case  of  Freeman  v.  Hunter, 
7  C.  C,  117,  decided  by  Jthis  circuit  court  at  its  September 
term,  1892.  That  was  a  ease  where  propeity  owners  were  resist- 
ing part  of  the  assessment  on  the  ground  that  there  had  been 
included,  in  the  amount  assessed,  items  that  could  not  be  law- 
fully assessed  against  their  ])roperties.  Indeed,  the  assessment 
which  was  there  attacked  was  made  up  entirely  of  items  of  a 


460       CIRCUIT  COURT  REPORTS-NEW  SERIES. 

Lippert  v.  City  of  Toledo  €t  al.  [Vol.  IX,  N.  S. 

character  which  they  declared  could  not  1)e  lawfully  assessed 
upon  their  property.  Prior  to  that  time  assessments  had  bee?i 
made  for  the  ordinary  cost  of  the  improvement,  to  which  no 
resistance  was  made,  but  when  it  came  to  the  last  assessment  it 
covered  awards  of'  damages  on  account  of  property  taken,  by 
changing^  the  grade  of  the  street,  amounting  to  over  $10,000. 
and  court  costs  in  the  cases  where  these  amounts  were  determined, 
amounting  to  $352  and  some  odd  cents,  the  ^vitness  fees,  the 
interest,  and  so  forth,  the  whole  amount  being  $12,468,42.  Now, 
the  chief  contention  of  the  property  owners  in  that  casje  was, 
that  these  were  items  that  could  not  be  lawfully  assessed  as  a 
part  of  .the  cost  of  the  improvement,  and  that  was  the  question 
which  was  discussed  by  the  judge  of  this  court  who  delivered 
the  opinion.     In  starting  out  to  discuss  it,  he  says,  page  691: 

'*The  question  as  to  the  constitutionality  of  the  proceedings 
whereby  these  as.sessmen.ts  were  made,  being  of  prime  importance, 
will  bo  first  considered.'* 

And  he  proceeds  to  discuss  it.  That  seems  to  imply  a  prom- 
ise that  he  would  come  back  to  a  consideration  of  the  other 
question,  but  he  did  not,  and  one  of  the  points  made  by  the 
property  owners  complaining,  but  which  was  not  discussed  by 
the  court,  was  stated  as  follows: 

'*That  even  granting  the  power  of  the  council  originally  to 
have  ass(^ssed  for  any  or  all  of  said  items,  it  did  not  determine 
to  do  so  at  the  proi>er  time;  but,  on  the  contrary,  indicated 
by  its  action  that  it  would  not  so  assess  them,  and  exhausted  its 
power  of  assessing  the  cost  and  expenses  of  said  improvement 
in  making  its  said. assessment  of  September  5,  1890." 

The  case  went  to  the  Supreme  Court,  and  there  is  a  very  brief 
niention  of  the  point  upon  which  it  was  decided  by  the  Supreme 
('ourt,  found  in  H writer  v.  Earl,  51  Ohio  St.,  573,  as  follows: 

* 'Judgment  affirmed  on  the  ground  that  the  ordinance  of  July 
18,  1881).  did  not  indicate  an  intention  on  the  part  of  the  city 
to  assess  on  the  abutting  property,  any  pai-t  of  the  cost  included 
in  the  assessment  ordinance  of  October  27,  1890;  nor  was  any 
()p])oi-t unity  given  the  parties  assesstnl  to  be  heard  on  or  in  op- 
position to  the  same.'"' 
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So  that' what  was  re«?arded  by  the  parties  and  by  the  court 
below  as  the  principal  question  in  the  cas(»  was  not  passed  upon 
by  the  Supreme  Court  at  that  time. 

In  a  later  case  it  did  hold,  as  this  court  held  in  that  case,  that 
the  assessing  of  such  items  as  were  objected  to  there  was  un- 
lawful ;  that  the  law  which  appeared  to  authorize  it  was  in  that 
respect  unconstitutional. 

Council  for  the  plaintiff  here  cites  this  decision  by  the  Su- 
preme Court  in  support  of  his  contention  that  the  council,  having 
declared  and  ordained  in  its  ordinance  of  March  14,  19^)4,  antl 
a|?ain  in  its  ordinance  of  May  16,  1904,  that  the  assessment  was 
to  be  made  upon  the  basis  which  would  relieve  thc^  property 
owners  from  paying  any  more  than  $306.67,  it  was  not  competent 
or  lawful  for  the  council  afterward  to  change  basi*  upon  this 
matter  and  require  the  property  owners  to  pay  $10,521.47.  It 
will  be  observed  that  the  Supreme  (^)urt  states  the  concurr(»nce 
of  the  two  things  or  elements  enjt(»ring  into  that  casi^  as  the 
reason  why  the  subsecpu^it  assessment  ordinance  was  objection- 
able and  invalid :  First,  that  the  council  had  not  indicated 
by  the  earlier  ordinanC(»  an  intention  to  assess  these  items 
upon  the  property;  and,  secondly,  that  no  opportunity  was 
given  to  the  parties  assessed  to  be  heard  on  or  in  opposition 
to  the  same.  We  do  not  understand  it  to  be  true  in  this  case 
that  the  parties  were  not  given  an  opportunity  to  be  heard  in 
opposition  to  this  assessment  of  $10,521.47;  and  so  far  as  ap- 
pears from  the  petition  the  council  proc(»eded  in  'the  ordinary 
way  to  publish  notice  of  the  assessment,  and  property  owneis 
were  given  an  opportunity  to  come  in  and  be  heard  upon  it. 
I)m*s  the  mere  circumstance  then,  that  in  the  earlier  ordinance 
the  council  had  resolved  upon  a  course  which  would  result  in 
less  burden  to  proi)erty  owners,  forestall  and  hinder  or  prevent 
the  council  from  afterward  making  an  assessment  which,  it 
must  be  conceded,  would  be  a  lawful  assessment  if  the  steps 
taken  were  regular? 

Upon  looking  into  the  statutes,  we  do  not  find  that  it  devolved 
upon  the  council,  or  that  it  is  recpiired  of  the  council  that  it 
shall,  bv  these  earlier  ordinances  under  circumstances  like  those 
set  forth  in  the  petition,  declare  the  amount  or  the  proportion 
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that  is  to  be  assessed  against  the  property  owners. .  It  should 
ho  remarked  that  there  is  no  element  of  contract  or  estoppel 
here.  The  resolution  and  ordinances  were  j^a^ssed  by  a  suflBcient 
vote  of  the  council,  so  that  no  petition  for  the  improvement 
was  needed,  and  no  petition  was  in  fact  presented.  The  council 
proceeded  upon  its  own  initiative.  The  property  owners  were 
bound  to  submit  to  any  lawful  thing  tbat  the  council  might 
do  in  the  premises. 

Under  certain  circumstances,  as  set  forth  in  Section  61  of  the 
code  recently  adopted,  passed  on  October  22,  1902  (96  0.  L., 
42;  Revised  Statutes  1536-221),  a  petiticm  would  be  required. 
Section  50,  96  0.  L.,  39  (Revised  Statutes  1536-210),  provides 
that  the  cost  of  such  an  improvement  may  be  assessed  by  either 
one  of  thrc  e  distinct  methods : 

**  First.  By  a  percentage  of  the  tax  value  of  the  property  as- 
se8S(»d. 

**  Second.  In  proportion  to  the  benefits  which  may  result  from 
the  improvement;  or 

**  Third.  By  the  foot  frontage  of  the  property  bounding  and 
abutting  upon  the  improvement.'' 

We  understand  that  the  assc^ssment  was  made  in  this  case 
upon  the  basis  set  forth  in  the  second  paragraph,  i.  c,  in  pro- 
portion to  the  benefits.  Section  51,  96  0.  L.,  39  (Revised  Stat- 
utes 1536-211),  provides,  among  other  things,  that  there  shall  be 
a  resolution  declaring  the  necessity  of  the  improvement  and 
that — 

**N(>t  earlier  than  two  weeks  after  the  passage  of  said  rt\solu- 
ticm,  and  before  any  such  improvement  is  begun,  council  shall 
by  ordinance,  *  *  *  determine  the  general  nature  of  the  im- 
provement, what  shall  be  the  grade  of  the  street,  alley  or  other 
public  place  to  be  improved,  as  well  as  the  grade  or  elevation 
of  the  curbs,  and  approve  the  phms,  specifications,  estimates 
and  profiles  for  the  prope)sed  improvement." 

And  then  this: 

**  Council  shall  also  eletermine  in  said  ordinance  the  method 
of  the  assessment,  the  mode  of  payment  therefor,  and  shall 
declare  whether  or  not  bcmds  shall  be  issued  in  anticipation 
of  the  eolleetion  of  the  same." 
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The  methods  of  assessment  are  required  to  be  set  forth  in  such 
ordinance,  but  we  do  not  understand  that  the  setli' ^r  forth  of  the 
amount  or  proportion  to  be  assessed  ao^ainst  the  abutting  prop- 
erty, is  any  part  of  the  method  of  assessment.  The  methods 
are  what  are  mentioned  in  this  statute,  i.  e.^  by  a  percentage 
of  the  tax  vahie  of  the  property  assessed,  or  in  proportion 
to  the  benefits  which  may  result  from  the  improvement,  or  by 
the  foot  frontage  of  the  property  bounding  and  abutting  upon 
the  improvement.  Those  things  must  be  declared  by  such  ordi- 
nance, but  the  matter  of  declaring  the  amount  of  tlie  whole 
cost  to  be  {assessed  upon  the  abutting  property  may  be  deferred. 

Section  58,  96  0.  L.,  40  ^R?visi'd  Statutes,  1586-213),  provides 
a  limitation  of  assessments.  First  comes  the  general  provision 
that  in  all  cases  of  assessment  the  council  shall  limit  the  same 
to  the  special  benefits  conferred  upon  the  property  assessed. 
Then  follow  the  provisions  applicable  to  the  case  under  con- 
sideration : 

**In  all  municipalities  the  corporation  shall  pay  such  part  of 
the  cost  and  expense  of  improvements  for  which  special  assess- 
ments are  levied  as  council  may  deem  just,  which  part  shall  not 
be  less  than  one-fiftieth  of  all  such  cost  and  expenses;  and  in 
addition  thereto,  the  corporation  shall  pay  the  cost  of  intersec- 
tions: provided,  that  whenever  special  assessments  have  been 
levifHl  and  paid,  for  the  improvement  of  any  street  or  other 
public  place,  the  property  so  assessed  shall  not  again  be  assessed 
for  more  than  one-half  th(»  cost  and  expense  of  repaving  or  re- 
pairing such  street  or  other  public  place  unless  the  grade  of 
the  stime  is  changed.'' 

This  was  a  case  coming  under  this  last  ])r()vision,  a  ease  where 
the  street  was  being  reimproved,  where  the  property  owners 
had  already  been  once  assessed  for  an  improvement  of  this 
character.  It  seems  that  it  was  within  the  power  of  the  council, 
under  the  circumstances  shown  here,  to  have  made  this  assessment 
$306.67,  and,  as  we  construe  the  two  ordinance  mentioned,  they 
set  out  with  that  pur[)ose  and  intention ;  but  we  do  not  under- 
stand that  in  vso  doing  they  had  exhausted  their  power  in  the 
premises,  but  we  hold  that  they  might  lawfully  do  subsequently 
what  they  did,  i.  c,  resolve  u|)on  putting  more  of  this  cost,  but 
not   exceeding   $10,521.47,    upon    the   abutting   propei"ty:    that 
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thfv  niiprht  do  that  without  formally  repeal insr  or  amending  any 
part  of  the  ordinances  theretofore  adopted,  and  by  the  passing 
of  ordinanc»-s  that  are  irreconcilable  therewith  and  which  de- 
clare a  diffc»rent  intention.  That  Ls  the  way  they  appear  to 
have  proceeded  here. 

After  they  passed  this  assessing  ordinance,  for  anght  that  ap- 
pears, they  pr(M?eede<l  resnilarly  under  Section  68,  96  O.  L.,  4-] 
(Revised  Statutes  1536-228 ^  to  appoint  a  b^^ard  to  report  esti- 
matt*s  of  the  assessment,  and  under  Section  69,  96  O.  L.,  44 
(Kevi.sed  Statute's  1536-229 «,  to  tix  a  day  for  the  equalization  of 
jLssessments,  and  Si-ction  69.  96  O.  L.,  44,  pro^-ides  that  when 
the  asst^ssmeut  is  confirmed  by  th.^  council  it  shall  be  complete 
and  final  and  shall  be  recorded  in  the  office*  of  the  clerk  of  the 
council.  Amonir  th'?se  sections  w<*  do  not  find  any  provision 
for  the  publication  of  a  notice  to  the  parties  interested  or  for 
the  filing  of  objei»tions  to  the  assessment,  but  those  provisions 
are  found  in  Revised  Statutes,  227S,  2279  (Revisit  Statut<*s. 
1536-259:  1536-260^  and  by  Sei^tion  94,  96  O.  L.,  51  ( Re- 
vis*:  d  Statutes,  1536-257 \  of  this  code  they  ai-e  presi»rved  and 
kept  in  force,  to-wit : 

*'A1I  ass«*ssments  provided  for  in  this  act  shall  bi»  subject  to 
the  pnnisiiuis  of  StH'tions  2278.  2279  1 15:>6-259,  1536-260 V." 

We  think  that  under  the  cireunistances  this  legislation  of  the 
council  wheivby  the  chaniri*  of  pn>p<^rti<m  of  the  assi^ssment  to 
1h*  paid  by  the  abutting  ownei's  was  made  which  resulted  in 
their  being  ass<\ssed  $1(\521.46.  instead  of  $306.67,  was  regular 
and  U^gal  and  should  stand.  For  that  nason  we  hold  that  the 
petition  fails  to  set  forth  a  eaus.>  of  action,  and  that  the  judg- 
ment of  the  court  i>f  eonunon  pleas  should  be  affirmed,  and  it 
is  affirmed  aeeordiuirly. 

B.  A.  //(!//( >\  for  plaintitT  in  error. 

C.  S,  XorthruiK  (.'ity  Solicitor,  and  O.  W.  y*hi*n,  for  defend- 
ants in  ern>r. 
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UMITATIONS  ON  MUNIOPAL  BONDING  POWER. 

[Circuit  Court  of  Mercer  County.] 

J.  F.  Smitii,  a  Tax-payer,  v.  The  Village  op  Rockford  et  al.* 

Decided,  December  21,  1906. 

Corporations,  Municipal  and  Village — Authority  of,  to  Issue  Bonds — For 
Street  and  Sewer  Improvements — Limitation  of  Indebtedness  which 
may  he  Incurred  in  One  Fiscal  Year — Without  Authorization  hy  the 
Electorate — Sections  2835  and  2835& — Auditor's  Certificate  not 
Ground  for  Reliance  on  Validity  of  Proceeding.s — Bonds  under  an 
Excessive  Authorization  Valid  to  What  Extent. 

1.  Bonds  for  payment  of  a  municipality's  portion  of  street  and  sewer 

improvements  are  governed  entirely  as  to  the  amount  of  issue 
by  the  provisions  of  Section  2835,  Revised  Statutes,  et  seq.,  and 
amendments  thereto,  and  are  subject  to  the  limitations  therein 
prescribed,  and  especially  to  the  limitation  for  any  one  calendar 
year  of  one  per  cent,  of  the  valuation  of  taxable  property  within 
the  corporation  and  on  the  tax  duplicate;  and  this  limitation 
refers  to  the  amount  of  bonds  issued,  and  not  to  the  amount  be- 
coming payable  within  any  one  calendar  year. 

2.  Bonds  not  authorized  nor  issued  until  after  the  date  on  which  the 

amendments  to  Sections  2835,  2835&,  2836  and  2837  went  into 
effect,  April  4,  1906,  do  not  come  within  the  curative  provisions 
of  Section  2837  as  then  amended,  notwithstanding  the  ordinance 
providing  for  such  issue  of  bonds  directed  that  they  be  dated 
back  to  April  1st  of  that  year,  and  further  declared  that  the  in- 
debtedness so  provided  for  was  an  existing,  valid  and  binding 
obligation  of  the  village. 

3.  Persons   contracting   with   a   municipality   for  the   construction   of 

street  or  sewer  improvements  are  bound  to  use  reasonable  dili- 
gence and  business  caution  to  ascertain  the  validity  of  the  pro- 
ceedings and  authority  of  council  to  enter  into  such  contracts; 
and  where  a  gross  disproportion  is  apparent  between  the  amount 
authorized  to  be  so  expended  and  the  amount  legally  applicable 
thereto  in  view  of  the  taxable  valuation  of  the  property  Included 
within  such  municipality,  such  contracting  parties  can  not  rely 
merely  on  the  clerk's  certificate  that  the  requisite  funds  are  in 
the  treasury  and  unappropriated  for  any  other  purpose. 

4.  Where  the  total  amount  of  bonds  authorized   by  council  exceeds 

the  one  per  cent,  limitation,  but  the  contracts  entered  into  and 

♦Affirming  Smith  v.  Rockford,  4  N.  P. — N.  S.,  476,  and  Smith  v.  Rock- 
ford,  4  N.  P.— N.  S.,  513. 
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partly  executed  on  the  faith  of  such  issue  will  not  require  an 
amount  in  excess  of  that  limitation,  the  issue,  to  the  extent  of 
the  amount  required  to  meet  such  contracts  so  in  part  executed, 
will  be  upheld  as  binding  on  the  municipality. 

HuRiN,  J. ;  NoRRis,  J.,  and  Donnelly,  J.,  concur. 

On  appeal  from  Common  Pleas  Court  of  Mercer  County. 

The  plaintiflP,  a  citizen  and  tax-payer  of  the  village  of  Rock- 
ford,  brings  this  action  on  behalf  of  the  corporation  of  Rockford 
and  prays  for  an  injunction,  restraining  said  village,  its  council 
and  officers  from  executing  and  delivering  certain  bonds  of  said 
village  for  street  and  sewer  improvements  and  from  borrowing 
money  and  pledging  the  credit  of  the  village  for  the  payment 
thereof.  He  asks  also  that  defendants  be  enjoined  from  tearing 
up  the  streets  of  said  village  in  furtherance  of  said  improve- 
ments. 

The  case  was  heard  in  the  common  pleas  court  and  a  perma- 
nent injunction  granted  as  prayed  for.  The  defendants  there- 
upon appealed  the  case  to  this  court. 

We  have  heard  the  evidence  and  it  thereby  appears  that  on 
March  16,  1906,  the  village  council  passed  certain  ordinances  for 
the  improvement  of  Main  and  Market  streets  in  said  village  by 
grading,  draining,  curbing  and  paving  the  same.  These  ordi- 
nances provided  in  the  usual  w^ay  for  the  assessment  of  the  cost, 
less  one  fiftieth  (1-50)  part  thereof  and  the  cost  of  intersections 
upon  the  abutting  property,  and  on  or  about  May  8,  1906,  other 
ordinances  were  passed  providing  for  issuing  the  bonds  of  the 
village  in  anticipation  of  the  collection  of  these  assessments  and 
for  the  payment  of  the  village's  share  of  the  cost. 

The  bonds  so  authorized  for  the  ]\Iain  street  improvement 
amounted  to  eight  thousand  ($8,000)  dollars.  For  the  Market 
street  improvement  the  bonds  amounted  to  five  thousand  ($5,000) 
dollars.  For  the  Main  street  sewer  they  amounted  to  two  thou- 
sand ($2,(X)0)  dollars,  and  for  the  Market  street  sewer  they 
amounted  to  two  thousand  ($2,000)  dollars,  making  a  total  in- 
debtedness thus  created  of  seventeen  thousand  ($17,000)  dollars. 

These  ordinances  passed  May  8,  1906,  declared  that  these  vari- 
ous amounts  of  money  were  existing,  valid  and  binding  obliga- 
tions of  said  village  and  provided  that  the  bonds  thus  issued 
should  bear  date  of  April  1,  1906. 
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The  question  of  issuing  said  bonds  was  never  submitted  to 
the  vote  of  the  qualified  electors  of  said  village.  It  appears 
further  that  on  June  5,  1906,  other  bonds  of  the  village  amount- 
ing to  two  thousand  ($2,000)  dollars  were  issued  and  sold  for  the 
purpose  of  improving  the  water  works  plant  of  the  village,  and 
these  bonds  are  now  outstanding  obligations  of  the  village;  and 
that  the  income  from  the  water  works  plant  is  not  suflficient  to 
cover  the  costs  of  all  operating  expenses,  interest  charges,  and 
to  place  a  suflScient  amount  to  the  credit  of  the  sinking  fund 
to  retire  said  bonds  as  they  become  due ;  that  on  June  12,  1906, 
the  contract  for  the  water  works  improvement  was  let  to  Earl 
Lewis  for  three  thousand  and  ninety-four  ($8,094)  dollars,  be- 
ing one  thousand  and  ninety-four  ($1,094)  dollars  in  excess  of 
the  amount  of  bonds  sold  for  that  purpose  (it  appears,  how- 
ever that  this  excess  was  paid  out  of  the  revenue  for  1905) ;  that 
the  total  value  of  all  property  listed  and  asst»ssed  for  taxation  in 
the  village  of  Rockford,  Ohio,  is  three  hundred  and  eighty-one 
thousand  ($381,000)  dollars,  of  which  one  per  cent,  amounts  to 
three  thousand  eight  hundred  and  ten  dollars  ($3,810) ;  that  the 
bonds  for  said  improvement  have  been  sold  to  the  firm  of  Briggs 
&  Company,  but  have  not  yet  been  executed  or  delivered. 

That  the  village's  portion  of  the  cost  of  said  improvements  is 
as  follows: 

For  the  Main  street  paving  $8,605.87 

For  the  Market  street  paving 4.471.66 

For  the  Sewer  No.  1   557.53 

For  the  Sewer  No.  2   768.65 

$14,403.72 

Making  a  total  village  indebtedness  in  excels  of  the  amount  to 
be  raised  by  speeial  assessment  of  lourtien  thousand  four  hun- 
dred and  three  dollars  and  sev(^nty-t\vo  ec^nts  ($14,403.72). 

That  there  is  no  money  in  the  treasury'  of  said  village  with 
which  to  pay  the  indebtedness  thus  sought  to  be  en^ated,  except 
certain  funds  which  appear  to  have  been  borrowed  on  the  credit 
of  the  village  in  anticipation  of  the  bonds  for  said  improvements 
which  have  been  enjoined  in  this  ease,  but  that  the  clerk  of  the 
village  certified  in  due  form  that  the  money  required  for  said 
improvements  was  in  the  treasury  of  said  village  to  the  credit  of 
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the  fund  from  which  it  was  to  be  drawn  and  not  appropriated 
for  any  other  use.        , 

That  at  a  public  lettinc?  of  the  contracts  for  said  improvements 
the  defendant  firm  of  Iloagland  &  Gibney  obtained  the  contracts 
for  the  paving  of  the  two  streets,  and  that  the  defendant  firm 
of  Campbell  &  Ausman  obtained  the  contracts  for  the  sewers 
on  these  streets,  and  that  the  latter  firm  have  entered  upon  the 
execution  of  its  contract  and  has  completed  a  portion  of  said 
sewers  and  torn  up  the  streets  of  said  village  for  a  considerable 
distance. 

It  further  appears  that  the  contracting  firms  entered  upon 
their  respective  contracts  and  attempted  to  execute  them  in  re- 
liance upon  the  regularit}''  and  validity  of  the  proceedings  of  the 
village  council  and  upon  the  certificate  of  the  village  clerk  that 
the  money  was  in  the  treasury  applicable  to  these  purposes  and 
unappropriated  for  any  other  purpose,  and  by  reason  of  these 
facts  the  firm  of  Campbell  &  Ausman  pleads  an  estoppel  and 
claims  the  right  to  proceed  with  the  construction  of  the  sewers 
in  accordance  with  its  contracts. 

The  power  of  a  municipal  corporation  to  make  improvements 
of  the  kind  here  to  be  considered  is  purely  statutory,  and  the 
LegLslature  at  its  last  session  materially  changed  the  statutes, 
Sections  2885  to  2887,  inclusive,  which  control  in  this  case. 

Section  2835  a-s  now  amended  provides  that  the  council  of 
any  municipal  corporation  of  the  state  of  Ohio  shall  have 
power  to  issue  and  sell  bonds  for  certain  specified  purposes,  among 
which  are  enumerated  the  construction  of  sewers  and  the  improv- 
ing of  streets,  and  it  further  provides  that  **the  bonds  herein 
authorized  may  be  issued  for  any  and  all  piirposes  enumerated 
herein,  but  the  total  bonded  indebtedness  hereafter  created  in 
any  one  fiscal  year  under  the  a\ithority  of  this  act  by  any  town- 
ship or  municipal  corporation  shall  not  exceed  07ie  per  cent,  of 
the  total'  value  of  all  property  in  such  township  or  municipal 
corporation,  aw  listed  amd  assessed  for  taa-ation  except  as  other- 
wise provided  in  this  ax^t." 

Then  follows  a  provision  for  assessment  of  more  than  one  per 
etmt.  of  such  total  value  of  property  after  a  submission  of  the 
question  to  a  vote  of  the  qualified  elt^tors  of  such  township  or 
municipal  corporation. 
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There  is  a  further  provision  that  the  net  indebtedness  incurred 
by  any  township  or  municipal  corporation  after  April  29,  1902, 
shall  never  exceed  four  (4)  ]>i»r  cent,  of  the  total  value  of  all 
property  in  such  township  or  municipal  corporation  unless  such 
'  excess  is  authorized  by  vote  of  the  ({ualified  electors  of  the  town- 
ship or  corporation.  And  it  is  provided  by  Section  28356,  that 
the  limitations  of  one  per  cent,  and  four  [)er  eent.  provided  in 
Section  2835  .shall  not  be  con.strued  as  affecting  bonds  issued 
under  authority  of  said  Section  2835  upon  the  approval  of  the 
electors  of  the  corporation,  nor  shall  bonds  which  are  to  be  paid 
for  by  assessments  speiually  levied  upon  abutting  property,  nor 
bonds  is.sued  for  the  purposes  of  ccmstructing,  improving  and 
extending  water  works  when  the  income  from  such  water 
works  is  sufficient  to  cover  the  cost  of  all  op(»rating  expenses, 
interest  charges,  and  to  pass  a  sufficient  amount  to  a  sinking 
fund  to  retire  such  bonds  when  they  become  due ;  nor  shall  any 
bonds  issued  prior  to  the  passage  of  Section  2835,  Revised  Stat- 
utes, as  amended  April  29,  1902,  be  deemed  as  subject  to  the 
provisions  and  limitations  of  said  section  or  be  c(msid(»r(Hl  in 
arriving  at  the  limitations  therein  provided. 

There  is  a  further  provision  contained  in  that  act  (98  0.  L., 
66),  and  that  is  that — 

**No  township  or  municipal  corporation  shall  hereafter  create 
or  incur  a  net  indebtedness  under  the  authority  of  this  act  in  ex- 
cess of  eight  per  cent,  of  the  total  value  of  all  property  in  such 
township  or  municipal  corponition  as  listed  and  assess(Ml  for  taxa- 
tion.'' 

And  finally  there  is  added  to  this  section  a  curative  provision 
that — 

**A11  bonds  heretofore  issued  in  good  faith  \inder  the  authority 
of  Section  2835,  Revised  Statutes,  as  amended  April  29,  1902, 
and  April  23,  1904,  which  at  the  time  of  issue  were  within  the 
limitation  provided,  shall  be  valid  obligations  of  the  townshi]), 
city,  village  or  other  municipal  corporations  which  issued  them, 
and  in  arriving  at  the  limitations  of  eiirht  per  cent,  herein  pro- 
vided, and  of  4  per  cent,  in  Section  2835,  Revised  Statutes,  pro- 
vided, all  such  bonds,  except  thosi^  excluded  by  the  provisions 
of  Section  28356,  Revised  Statutes,  shall  l)e  considere<l.'' 

This  act  was  passed  March  22,  1906,  but  was  not  signed  by  the 
governor  or  by  him  returned  to  the  house  where  it  originated 
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within  ten  days,  but  was  filed  with  the  secretary  of  state  April 
4,  1906,  and  took  effect  on  that  date. 

It  will  be  observed  that  the  date  of  the  ordinances  involved 
in  this  case  are  of  importance  in  determining  the  laws  applicable. 

The  original  ordinances  passed  March  16,  1906,  provided  for 
the  improvements  and  approved  the  plans,  profiles  and  specifica- 
tions, determined  how  the  assessments  should  be  made  and  how 
paid  and  that  bonds  should  be  issued  for  the  payment  of  the 
cost  of  the  improvements,  but  did  not  authorize  the  issuing  of 
the  bonds.  This  was  done  by  separate  ordinances  passed  May  8, 
1906,  which  declared  that  the  indebtedness  so  provided  for 
was  an  existing,  valid  and  binding  obligation  of  the  village,  and 
provided  further,  that  these  bonds  should  be  dated  April  1, 
1906. 

The  statutes  which  we  have  recited  went  into  effect  April  4, 
1906,  and  were  therefore  in  full  force  at  the  times  these  bonds 
were  authorized,  and  as  the  bonds  had  not  been  issued  or  author- 
ized at  the  time  these  statutes  went  into  effect  they  are  not  with- 
in the  curative  provisions  of  Section  2837  as  thus  amended,  not- 
withstanding the  fact  that  the  ordinances  provided  for  dating 
them  back  to  April  1,  1906,  and  declared  that  the  indebtedness 
so  provided  for  was  an  existing  valid  and  binding  obligation  of 
the  village.  As  no  contract  had  at  that  time  been  entered  into 
and  no  bids  had  been  authorized  or  received,  we  are  unable  to 
see  how  a  binding  indebtedness  coiild  be  held  to  exist. 

It  also  appears  that  they  have  never  been  authorized  by  a  vote 
of  the  qualified  electors  of  the  village,  and  are  not  therefore  with- 
in the  exception  made  by  the  statute  in  favor  of  such  bonds  as 
are  thus  voted  for;  nor  are  the  bonds  under  discussion  in  this 
case,  at  least  such  of  the  bonds  as  are  authorized  to  be  issued  to 
pay  the  village's  portion  of  the  indebtedness  to  be  incurred,  with- 
in the  other  exceptions  to  the  statute  provided  for  in  Section 
28356,  for  they  are  not  to  be  issued  for  the  purpose  of  construct- 
ing, improving  or  extending  the  water  works  of  the  village,  nor 
were  they  issued  prior  to  the  amendment  of  April  29th,  1902. 
Such  of  the  bonds,  however,  as  were  to  be  paid  for  by  assessments 
specially  levied  upon  abutting  property  would  of  course  come 
within  the  protecting  limits  of  this  section  provided  they  were 
not  in  excess  of  the  eight  per  cent,  limitation  of  Section  2837. 
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It  is  evident  then  that  these  bonds  for  the  costs  assessed  a«:ainst 
the  village  must  be  governed  entirely  by  the  provisions  of  Section 
2835  and  subject  to  its  limitations,  and  especially  to  the  limitation 
of  one  per  cent,  of  the  total  value  of  all  property  in  such  munici- 
pal corporation. 

If  it  be  urgred  that  as  all  of  the  bonds  are  not  payable  in  one 
year,  the  net  indebtedness  for  that  year  may  not  exceed  one  per 
cent,  of  the  total  property  valuation,  it  is  a  conclusive  answer 
that  the  statute  expressly  provides  that  the  total  bonded  indebt- 
edness hereafter  created  in  any  one  fiscal  year  shall  not  exceed 
the  one  per  cent,  limit. 

The  indebtedness  to  be  evidenced  by  these  bonds  was  all 
created  at  one  time,  and  that  time  we  must  conclude  was  not 
when  the  ordinance  was  passed  declarinpr  that  there  should  be 
improvements  made,  but  when  the  bonds  were  authorized  and 
the  contract  signed,  and  hence  that  this  indebtedness  was  all 
created  within  the  fiscal  year  1906,  and  that  all  this  occurred 
after  the  passage  of  the  new  statute.  Section  2835,  and  after  it 
was  in  force.  The  total  valuation  of  the  property  of  the  village 
was  found  to  be  three  hundred  and  eighty-one  thoiLsand  dollars 
($381,000).  One  per  cent,  of  that  amount  is  $3,810.  Four  per 
cent,  of  that  amount  is  $15,240. 

The  bonds  authorized  to  pay  the  proportion  of  the  cost  of  said 
improvements  assessed  against  the  village  amounted  to  seventeen 
thousand  ($17,000)  dollars,  an  amount  greatly  in  excess  of  both 
the  one  per  cent,  limitation  and  the  four  per  cent,  limitation, 
and  it  therefore  follows  that  their  is'sue  was  totally  unauthorized. 

If  it  be  urged  that  the  village  clerk  had,  by  his  certificate, 
declaring  that  the  money  for  the  payment  of  the  contracts  was 
in  the  treasury  and  unappropriated  for  any  other  purposi^*, 
caused  the  contractors  to  relj^  on  this  as  a  fact,  we  must  say  in 
reply,  that  that  alone  was  not  sufficient  to  justify  such  a  re- 
liance. 

The  contractors  were  bound  to  examine  into  the  faets  and  es- 
pecially where  there  is  so  great  a  disproportion  between  the 
amount  of  the  contract  price  and  the  amount  legally  applicable 
thereto  under  the  property  valuation  of  a  village  of  the  size  of 
Rockford,  the  contractors  W(»re  bound  to  use  due  business  caution 
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and  such  reasonable  diligence  as  would  have  disclosed  to  them  the 
facts  of  the  case. 

But  there  is  a  difference  in  the  position  of  the  two  contract- 
ing firms.  Each  one  of  the  contracts  taken  for  the  paving  im- 
provement exceeded  the  one  per  cent,  limit,  and  was  therefore 
illegal. 

But  the  total  cost  of  the  two  sewer  improvements  did  not  to- 
gether equal  the  one  per  cent,  limit. 

The  sewer  No.  1,  contract  called  for $557.53 

The  sewer  No.  2,  contract  called  for 768.65 

Total $1,326.18 

An  amount  considerably  less  than  one  per  cent,  of  the  total  val- 
uation. 

While  the  total  amount  of  four  thousand  ($4,000)  dollars  au- 
thorized to  be  issued  for  sewer  construction  would  have  exceeded 
the  one  per  cent,  limit,  yet  as  this  was  not  all  needed  for  the 
construction  of  the  sewers  as  shown  by  the  contracts,  these  con- 
tracts being  kept  within  the  one  per  cent,  limitation  were  valid, 
and  to  the  extent  of  the  amount  thus  called  for  the  bond  issue 
is  valid. 

The  finding  of  the  court  will  therefore  be  in  favor  of  the 
plaintiff  as  to  all  except  the  amount  of  bonds  necessary  to  be 
issued  in  payment  of  the  two  sewer  contracts,  and  in  favor  of 
the  defendants  Campbell  &  Ausman  as  to  the  bonds  for  such 
amounts. 

A  perpetual  injunction  will  be  allowed  restraining  the  de- 
fendants from  executing  and  issuing  all  bonds  for  the  paving 
improvements  and  from  tearing  up  the  streets  and  alleys  of 
Rockford  for  such  paving  improvement. 

The  injunction  heretofore  grant'nl  as  to  the  bonds  to  be  issued 
for  the  sewer  improvements  will  be  dissolved. 

Judgment  against  the  defendants,  the  council  and  officers  of 
the  village  of  Rockford  for  costs.  Execution  awarded  and  cause 
remanded  for  execution. 

Layt(m  d-  Son  and  John  W.  Lorcv,  for  i)laintiff. 

E.  E.  JaH'son^  J.  D.  Johnson,  C.  S.  Mauk  and  Cann  d'  BaJyeat, 
for  defendants. 
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QUESTIONS  AS  TO  TITLE  TO  REAL  ESTATE. 

[Circuit  Court  of  Lucas  County.] 

Peter  Anderson  v.  United  Re/VLty  Co.  ei  ai..* 

Decided,  January  21,  1907. 

Deeds — Effect  of  Failure  to  Record — As  to  Rights  of  a  Purchaser  at 
Judicial  Bale — Release  of  Title  hy  Prior  Mortgagee — Repose  of 
Title  Founded  on  Transactions  Long  Past — Deed  to  Trustee 
Placed  in  Escrow — Defeasible  Fee — Passed  by  Will  and  Limita- 
tion Over — Intention  of  Testator — Arbitrary  Rules  of  Construc- 
tion Oive  Way,  When — Error — Jurisdiction — Judicial  Sales— Bona 
Fide  Purchaser. 

1.  A  deed  for  lands  executed  by  a  mortgagor  thereof  in  1843,  but  not 

filed  for  record  within  six  months  of  its  execution,  nor  until  after 
decree  and  sale  of  such  lands,  in  a  suit  to  foreclose  the  mortgage 
wherein  the  mortgagor  was  the  defendant,  to  a  bona  fide  pur- 
chaser without  knowledge  of  such  deed.  Is  inefPective  against  the 
title  so  acquired  at  such  judicial  sale. 

2.  The  same  result  would   follow   if  the   purchaser  at  such  judicial 

sale  had  knowledge  of  such  prior  deed,  but  before  the  judicial 
sale  to  him  was  consummated  by  deed  the  grantee  in  such  prior 
deed  agreed  for  a  valuable  consideration  not  to  stand  upon  the 
title  thereby  acquired,  and  to  allow  the  title  under  the  judicial 
sale  to  prevail. 

3.  The  repose  of  titles  founded  on  long  past  transactions,  the  full  and 

exact  evidence  whereof  may  have  disappeared,  should  not  be  lightly 
disturbed,  especially  where  there  has  been  long  undisturbed  pos- 
session thereunder  and  valuable  improvements  have  been  made 
on  the  faith  thereof. 

4.  A  deed  executed  by  trustees  and  delivered  In  escrow  in  the  exercise 

of  power  to  convey,  to  be  delivered  by  the  depositary  to  the 
grantee  upon  the  performance  by  him  of  certain  conditions,  and 
accordingly  delivered  to  the  grantee,  though  after  the  cessation 
of  the  power  of  the  trustees,  takes  efFect  by  relation  and  conveys 
the  title  as  of  the  date  of  the  first  delivery. 

5.  A  devise  by  terms  describing  a  fee  simple,  or  from  which  a  purpose 

to  devise  a  fee  simple  is  inferable,  followed  by  a  limitation  over 
in  the  event  that  the  devisee  shall  die  "without  issue,"  or  "with- 
out children,"  or  "without  descendants,"  or  "without  heirs  of  his 

*  For  opinion  on  another  branch  of  the  same  case,  rendered  in  the 
United  States  Circuit  Court  of  Appeals,  see  4  O.  L.  R.,  361. 
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body,"  or  "without  legitimate  heirs,"  or  the  like,  such  limitation 
over  is  on  a  definite  failure  of  issue  surviving  the  aforesaid  devi- 
see at  the  time  of  his  death;  and  in  such  case  no  estate  is  limited 
to  such  "issue"  or  "heir  ,of  the  body,"  or  the  like,  but  the  pro- 
vision simply  declares  the  condition  or  contingency  upon  which 
the  limitation  over  shall  take  effect.  It  qualifies  the  fee  first  de- 
vised, making  it,  instead  of  an  unconditional  fee,  as  it  would 
otherwise  be,  a  conditional  or  defeasible  fee. 
6.  In  construing  a  will  all  arbitrary  rules  of  construction  must  give 
way  to  the  primary  rule  that  the  manifest  intention  of  the  tes- 
tator must  be  given  effect. 

Error  to  Luoas  Common  Pleas  Court. 

C.  A.  Thatcher,  R.  P.  Carey  and  C.  H.  Trimble,  for  plaintiff 
in  error,  cited  on  the  question  of  jurLsdiction  of  state  court 
aft^r  petition  for  removal  is  filed:  Amcricayi  Bridge  Co.  v. 
Hun.t,  130  Fed.  Rep.,  302;  Mansfield,  C,  tO  L.  M,  Ry.  v.  Swan, 
111  U.  S.,  379;  MadisoiwUle  Trac.  Co,  v.  Mining  Co.,  196  U. 
S.,  239;  LoimviUe  &  N.  Kij.  v.  Wangdin,  132  U.  S.,  599;  Chesa- 
peake  &  O.  Ry.  v.  Dixmi,  179  U.  S.,  131 ;  Crehore  v.  Railxeay, 
131  U.  S.,  240;  Kansas  City,  Ft.  8.  rf-  M.  Ry.  v.  Doughtry,  138 
U.  S.,  298;  Carson  v.  Dunham.,  121  U.  S.,  421;  Barney  v. 
Latham.,  103  U.  S.,  205;  Brooks  v.  Clark,  119  U.  S.,  502:  Camhcll 
V.  Smiley,  156  U.  S.,  335;  18  Enc.  PI.  &  Prac,  232;  Hoge  v. 
Insurance  Office,  103  Fed.  Rep.,  513;  Sharkey  v.  Mill  Co.,  92 
Fed.  R<^^p.,  425;  Insurance-  Co.  of  N.  A.  v.  Insurance  Co.,  50 
Fed.  Rep.,  257;  Le  Mars  v.  Railway,  48  Fed.  Rep.,  661;  Dred 
Scott  V.  Sanfoi'd,  60  U.  S.  (19  How.),  393;  Remington  v.  Rail- 
way, 198  U.  S.,  95;  Ston^^  v.  South  Carolina,  117  U.  S.,  430; 
Ashe  V.  Insurame  Co.,  115  Fed.  Rep.,  234;  Baliimore  &  0.  Ry. 
V.  Koontz,  104  U.  S.,  5;  Home  L.  Ins.  Co.  v.  Dunn,  86  U.  S.  (19 
Wall.),  214;  Oakley  v.  Goodnow,  118  T^.  S.,  43;  Meyer  v.  Rail- 
way, 100  U.  S.,  457;  Monnett  v.  Railway,  4  C.  C— N.  S.,  369; 
Atlantic  d'  G.  W.  Ry.  v.  Strin^jer,  32  Ohio  St.,  468;  Shelby  v, 
Hoffman,  7  Ohio  St.,  450;  State  v.  Fairfield  Co.  Com.  PL,  15 
Ohio  St.,  377;  Iladley  v.  Dunlap,  10  Ohio  St.,  1;  Central  Pas- 
se ng(T  Assur.  Co.  V.  Pierce,  27  Ohio  St.,  155;  Telluridc  Power 
Transmission  Co.  v.  Railway,  187  U.  S.,  569;  Missouri  Pac.  Ry, 
V.  Fitzgerald,  160  (J.  S.,  556;  Lnwton  v.  BlUch,  30  Fed.  Rep., 
641;  18  Enc.  PI.  &  Prac.,  350;  Wabash  ^V  est  em  Ry.  v.  BroWy 
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164  U.  S.,  271;  Penymjlvania  Co.  v.  Bender,  148  U.  S.,  255; 
Marshall  v.  Holmes,  141  U.  S.,  589;  Mamnhuf  v.  Amy,  140  U.  S., 
137;  Bxirlington,  C.  /^  &  N.  Ry,  v.  Dunn,  122  U.  S.,  513;  St. 
Paul  cfc  C.  By.  v.  McLean y  108  U.  S.,  212:  National  Steamship 
Co.  V.  Tiigman,  106  U.  S.,  118 ;  Tirr/wr  v.  Loan  (t  Tr  Co.,  106 
U.  S.,  552;  Pittsburg,  C.  d-  St.  L.  Ry.  v.  Ramsey,  89  U.  S.  (22 
Wall.),  322;  Monroe  v.  Wj7/mm.fOH,  81  Fed.  Rep.,  977:  W/Zis  v. 
Railway,  65  Fed.  Rep.,  532;  Merriman  v.  Dunbar,  11  Neb.,  208 
(7  N.  W.  Rep.,  443) ;  Birdseyc  v.  Scharffer,  37  Fed.  Rep.,  821; 
Kern  v.  Huidekoper,  103  U.  S  ,  485;  //owr  L.  Ins.  Co.  v.  Dunn, 
86  U.  S.  (19  Wall.),  214;  Wadleigh  v.  /w.^Mra;ire  To.,  76  Wis., 
439;  Farmers  Loam,  rf-  Tr.  Co.  v.  Railway,  9  Biss.,  133:  Shepherd 
V.  Bradstrect  Co.,  65  Fed.  Rep..,  142;  Mahoning  Min.  Co.  v. 
Bennett,  4  Sawy.,  289,  291;  Chnmbers  v.  Railway,  104  Iowa, 
238;  Cordon,  v.  Longest,  41  U.  S.  (16  Pet.),  97;  Virgi7iia  v. 
7?*vf.s,  100  U.  S.,  313;  Wo^itrr  v.  Co/?i/j,s,  167  U.  S.,  57;  FtV^f 
iVa^  Bank  v.  Progrrr,  91  Fed.  Rep.,  689;  Xew  Orleans,  M.  &  T. 
Ry.  V.  Mississippi,  102  U.  S.,  135. 

As  to  title  to  the  property  in  question  the  following:  cases  are 
cited:  Wilson  v.  Jo/uison,  74  Wis.,  337  (43  N.  W.  Rep.,  148) ; 
22  Am.  &  En^.  Enc.  Law  (2d  Ed.),  892:  Lord  v.  Hartford, 
175  Mass.,  320;  Learned  v.  Foster,  117  Mass.,  365;  2  Jones, 
Mortgafsres,  1881;  Edm/>ndson-  v.  Welsh,  27  Ala.,  578;  Hay  ward 
V.  Bank,  96  U.  S.,  611;  Easfon.  v.  Bank,  24  Fed.  Rep.,  523; 
Kelly  V.  Matloek,  85  Cal.,  122;  Hill  v.  Finninan,  11  Cal,  267; 
TTard  v.  Ward,  108  Ala.,  278  (19  So.  Rep.,  354) ;  Sharpe  v. 
BanJSc,  87  Ala.,  644  (7  So.  Rep.,  106)  ;  Ramsey  v.  Merriam,  6 
Minn.,  168;  Morris  v.  Daniels,  35  Ohio  St.,  406;  Shank  v.  Drwitt, 
44  Ohio  St.,  237;  MeGuffey  v.  f^i;//^'//,  20  Ohio,  474;  Car/rr 
V.  Walker,  2  Ohio  St.,  339;  Seribner  v.  Loekwood,  9  Ohio,  184. 

As  to  interpretation  of  the  will,  there  was  cited:  Jamrs  v. 
Pruden,  14  Ohio  St.,  251;  Schouler,  Wills,  470;  3  Jarman, 
Wills,  704;  Beach,  Wills,  Section  308;  Taylor  v.  Bell.  158  Pa. 
St.,  651;  Cox  V.  Sims,  125  Pa.  St.,  522;  Giles  v.  Little,  104 
U.  S.,  291;  Green  v.  Hewitt,  97  111.,  113;  2  Woerner, 
Administration,  Section  343;  4  Am.  Prob.  Rep.,  274;  Free- 
man V.  Coit,  96  N.  Y.,  63;  Foote  v.  Sanders,  72  Mo.,  616; 
Smith  V.   5rW,   31    U.   S.     (6    Pet.),   68;   Shaw  v.   Hoard,   18 
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Ohio  St.,  227;  Widows'  Home  v.  Lippardt,  70  Ohio  St.-,  261; 
Stuart  V.  Walker,  72  Me.,  145;  1  Washburn,  Real  Prop.  (6th 
Ed.),  Section  192;  2  Jarman,  Wills  (5th  Ed.),  136-139;  3  Wash- 
bum,  Real  Prop.,  S^M'tion  2457;  11  Am.  &  En":.  Ene.  Law  (2d 
Ed.),  372;  Doe  v.  Ellis,  9  East,  382;  Allen  v.  Ashley  School 
{Tr.),  102  Mass.,  262;  Nightingale  v.  Burrell,  32  Mass..  104; 
Weld  V.  WiUiam^,  54  Mass.,  486;  Brightman  v.  Brightman,  100 
Mass.,  238;  Parker  v.  Parker,  46  Ma.ss.,  134;  HaU  v.  Priest,  72 
Mass.,  18;  Abbott  v.  Essex  Co.,  2  Curt,  126;  Abbott  v.  Essex 
Co.,  59  U.  S.,  202  (15  L.  Ed.,  352) ;  Darling  v.  Hippel  12  Circ. 
Dec.,  754;  Richardson  v.  Stockyard  Co.,  8  N.  P.,  213;  17  Am. 
&  Eng:.  Enc.  Law  (2d  Ed.),  558;  Barber  v.  Railumj,  166  U.  S., 
83;  Middleswarth  v.  Blackmore,  74  Pa.  St.,  414;  Lawrence  v. 
LawTCfice,  105  Pa.  St.,  335;  Reitwehl  v.  /S/nVfe,  119  Pa.  St.,  108 
(12  Atl.  Rep.,  806);  Ilackney  v.  Tracy,  137  Pa.  St.,  53  (20 
Atl.  Rep..,  560);  Harkness  v.  Coming,  24  Ohio  St.,  416;  1 
Washburn,  Real.  Prop.  (3d  Ed.),  87;  2  Washburn,  Real.  Prop. 
(3d  Ed.),  690;  Comstock  v.  Conistock,  23  Conn.,  349;  Matlock 
V.  Roberts,  54  Pa.  St.,  148 ;  Jarman,  Wills,  465 ;  Jon-es  v.  Shields, 
14  Ohio,  359;  Parish  v.  Ferns,  6  Ohio  St.,  563;  Ntles  v.  Gray. 
12  Ohio  St.,  320;  TaAjlor  v.  Foster,  17  Ohio  St.,  166;  Piatt  v. 
/S'ui/on,  37  Ohio  St.,  353;  CoUim  v.  Co^/?«5,  40  Ohio  St.,  353; 
Collier  v.  Collier,  3  Ohio  St.,  369;  Merrick  v.  Merrick,  37  Ohio 
St.,  126;  McKelvey  v.  McKelvey,  43  Ohio  St.,  213;  Canfield 
V.  Canfield,  118  Fed.  Rep.,  1;  Mathews  v.  Krisher,  59  Ohio  St., 
562;  Z>i^r/fe  V.  MacNeil,  58  Ohio  St.,  238;Wo(?^/i>/'  v.  Duckwall, 
19  C.  C,  564 ;  Career  v.  Reddish,  32  Ohio  St.,  1 ;  Darlington  v. 
Comptmi,  20  C.  C,  242;  fif/mw;  v.  ^^)<ircZ,  18  Ohio  St.,  227; 
Bunnell  v.  ^i'a«^,  26  Ohio  St.,  409;  Holt  v.  Hemphill,  3  Ohio, 
232;  Thompson  v.  Gotham,  9  Ohio,  170;  Rhodes  v.  Gunn,  35 
Ohio  St.,  387;  Stambaugh  v.  CaW/w,  35  Ohio  St.,  209;  Magruder 
V.  ^s/na;y,  35  Ohio  St.,  221;  Jo?rf5  v.  />rrr>7T,  8  Ohio  St.,  430; 
Seventeenth  Ward  Bldg.  Assn.  v.  Fitzgerald,  8  N.  P.,  160; 
Collins  V.  CoM/m5,  40  Ohio  St.,  353. 

Parker,  J.;  Wildman,  J.,  and  Haynes,  J., -concur. 

This  action  was  brought  in  the  court  below  by  Peter  Anderson, 
plaintiff,  against  the  defendants  in  error,  to  recover  lands  and 
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tenements  in  the  city  of  Toledo,  of  which  he  claimed  to  be  the 
owuer,  and  which  properties  are  in  the  possession  of  the  defend- 
ants, and  of  which  they  claim  to  be  the  owners.  The  issues  as 
made  up  with  respect  to  the  disputed  questions  of  ownership 
were  tried.  Questions  of  rents  and  profits  that  might  become 
important  in  a  certain  event  were  held  in  abeyance,  by  agree- 
ment, to  await  the  determination  of  the  former  questions.  The 
finding  and  judgment  of  the  court  below  was  in  favor  of  the 
defendants  upon  this  issue,  so  Peter  Anderson  prosecutes  error 
to  this  court. 

These  different  defendants  are  owners  of  separate  and  distinct 
p.arcels  respectively;  they  have  no  joint  interest  in  any  parcel; 
but  they  claim  under  the  same  source  of  title,  the  same  questions 
are  presented  as  to  each,  and,  therefore,  it  has  been  agreed  by 
the  parties  that  no  question  of  possible  misjoinder  shall  be  raised ; 
that  the  questions  respecting  the  titles  of  each  and  all  shall  be 
determined  as  if  they  were  properly  joined. 

In  the  court  below  there  wore  other  defendants  than  they 
who  are  now  defendants  in  error  here;  they  were  parties  to 
this  arrangement  respecting  the  joinder;  but  they  wore  not  at 
all  interested  in  any  of  the  propt^rtifs  with  respect  to  which 
the  question  of  title  was  tried  in  the  court  below.  They  under- 
took to  effect  a  removal  of  the  case  to  the  federal  courts;  they 
filed  a  petition  for  that  purpose  in  that  court,  and  perhaps 
took  some  further  action.  But  the  plaintiff,  desiring  to  defeat 
that  object,  desiring  that  the  cas(^  should  remain  in  the  state 
courts,  entered  into  an  arrang(»ment  with  them  whereby  the 
action  was  dismissed  as  to  them,  and  no  further  effort  was  made 
to  carry  the  case  to  the  federal  court,  but,  without  objection, 
the  whole  matter  was  submitted  in  the  court  below  and  the 
judgment  of  that  court  obtained. 

Anderson,  having  been  defeated  in  that  court  and  prosecuting 
error  to  this  couit,  undertakes  to  raise  the  question  here  that 
the  case  was,  in  fact,  removed  to  the  federal  court  by  the  action 
of  the  parties  who  were  subscciuently  dismissed  from  the  case, 
and  he  insists  therefore  that  the  state  court  was  without  juris- 
diction, and  that  for  that  reason,  if  for  no  other,  the  judgment 
of  that  court  should  be  reversed. 
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I  shall  not  enter  into  a  discussion  of  that  (luestion.  Upon  the 
hearing  we  intimated  the  opinion  that  that  oiigrht  not  to  be  the 
result  under  the  circumstances;  and  that  it  was  not  the  result, 
chiefly,  perhaps,  because  of  the  interest  of  these  parties  under- 
taking to  remove  the  case  being  separate  and  distinct,  so  that  we 
have,  in  faet,  a  proceeding  in  error  touching  a  number  of  ac- 
tions of  ejectment  pending  here,  which  actions,  by  arrangement 
only  were  properly  heard  and  considered  as  one  action.  Of 
course,  if  it  shall  turn  out  that  we  are  wrong  on  this  proposi- 
tion, we  have  all  done  a  great  deal  of  useless  work;  but  we  are 
content  to  leave  that  qm^tion  without  further  remark. 

There  are  various  assignments  of  error  in  the  petition  in 
error,  some  relating  to  the  course  pursued  upon  the  trial  in 
the  admission  of  certain  evidence,  but  the  chief  question  is, 
whether  the  verdict  and  judgment  below  are  sustained  by  the 
evidence.  A  verdict  for  defendant  was  directed  by  the  court 
below  and  judgment  was  rendered  thereon.  The  defendants 
in  error  insist  that  that  judgment  may  and  should  be  sustaine<l 
upon  several  distinct  grounds.  Before  going  to  this,  however, 
I  should  say  that  in  order  to  make  a  full  and  fair  statement 
of  the  case,  or  perhaps  an  adequate  statement,  it  seems  to  us 
it  would  be  necei;sary  to  read  the  greater  part  of  this  bill  of 
exc(»ptions,  in  which  is  incorporated  the  facts  agn^d  upon  by 
the  parties,  and  all  the  evidence  submitted  by  both  sides,  be- 
cause there  is  no  part  of  it  but  has  some  legitimate  bearing 
upon  the  issues,  and  some  of  it,  indeed  the  most  of  it,  is  import- 
ant. What  I  have  said  is  enough  to  indicate  our  judgment 
that  none  of  the  evidence  was  improperly  admitted.  We  think 
that,  upon  some  one  or  more  of  the  questions  presented,  all 
of  the  evidence  was  admissible. 

But  to  undertake  to  make  a  somewhat  more  succinct  state- 
ment of  facts,  I  shall  adopt,  in  the  main  at  least,  the  statement 
of  facts  found  in  the  opinion  of  Judge  Severeus  of  the  federal 
court  of  appeals  of  this  court,  in  Anderson  v.  Messinger,  4  O. 
L.  R.,  361,  a  case  of  like  character,  involving  the  same  title, 
though  a  different  tract,  and  sul)mitted  upon  substantially  the 
same  evidence.  The  slight  changers  made  by  me  in  that  state- 
ment consist  of  the  addition  of  words  enclosed  in  brackets. 
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**  Statement  op  Pacts. 

**Each  of  the  parties  derives  title  from  Edward  Bissell,  a 
former  resident  of  Toledo.  On  May  19,  1838,  Bissell,  claiming 
to  bo  the  owner  of  the  premises,  grave  his  bond  to  Charles  Butler, 
of  New  York,  for  the  sum  of  $21,500,  payable  one  year  from 
that  date,  with  interest  at  7  per  cent.,  and  to  secure  the  payment 
thereof  gave,  with  his  wife,  to  said  Butler,  a  mortgage  on  the 
premises  in  question.  The  bond  and  the  mortgage  were  as- 
signed by  Butler  on  September  23.  1841,  to  Henry  Anderson, 
a  resident  of  Holly  Springs,  Mississippi,  to  secure  the  payment 
of  his  note  to  Anderson  for  the  sum  of  $20,000  and  interest 
thereon;  and  for  further  security  Butler  assigned  to  said 
Anderson  546  shares  of  the  Erie  &  Kalamazoo  Railroad  Com- 
pany' of  the  par  value  of  $50  per  share.  Butler  having  de- 
faulted in  the  payment  of  his  note,  Anderson,  on  September 
IJ),  1843,  filed  his  bill  in  chaneerv  in  the  (.^ourt  of  Common  Pleas 

7  7  •' 

of  Lucas  County,  Ohio,  to  foreclose  the  Bissell  mortgage,  making 
Bissell  and  his  wife,  Butler  and  other  parties  defendants.  These 
parties,  other  than  Butler,  were  served  with  process.  Butler 
was  not  served  and  did  not  appear.  That  suit  was  pursued  to 
a  decree,  which  was  rendered  April  1,  1844,  for  the  sum  of 
$29,139.01.  A  sale  was  ordered  and  a  master  appointed  to 
conduct  it.  The  mortgaged  lands  were  bid  off  l)y  Henry  Ander- 
son at  the  price  of  $6,910.  The  sale  was  duly  confirmed  and 
the  master  was  ordered  to  make  the  proper  deed  to  the  pur- 
chaser. At  this  stage  of  the  proceeJings  and  on  October  4, 
1844,  an  agrcH»ment  w^as  entered  into  betwem  Butler  and  Ander- 
son, which,  after  reciting  the  giving  of  the  bond  and  mortgage 
by  Bissell,  the  assignment  thereof  by  Butler  to  Anderson  and 
the  afssignment  of  the  546  shares  of  railroad  stock  to  secure 
Butler's  note  and  the  above-stiited  proceedings  for  the  fore- 
closure of  the  mortgage,  proceeded  as  f()llow\s : 

**  *And  whereas,  the  said  Henry  Anderson  at  the  instance 
and  requerst  of  the  said  Charles  Butler  hereinafter  contained, 
is  willing  to  relinquish  and  surrender  to  the  said  Charles  Butler 
the  collateral  securities,  so  assigned  as  aforesaid,  for  the  payment 
of  said  note  of  twenty  thousand  dollars,  so  far  as  the  same  may 
be  done  without  prejudice  or  injury  to  the  order  obtained  for 
the  sale  of  the  said  mortgaged  premis(\s,  and  the  rights  of  the 
said  Henry  Anderson  under  the  same,  and  without  prejudice  to 
the  personal  liability  of  the  said  Charles  Butler,  to  the  said 
Henry  Anderson  on  the  principal  debt. 

**  *Now  therefore,  these  presents  witness,  that  in  consideration 
of  the  premises  and  for  the  purpose  of  giving  eff'ect  to  the 
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same,  said  Henry  Anderson  has,  on  the  day  of  the  date  hereof, 
executed  and  delivered  a  power  of  attorney  to  the  said  Charles 
Butler,  empowering  and  authorizing  him  fully  <^nd  effectually, 
if  he  shall  see  fit  to  do  so,  to  release  and  discharge  the  said 
Edward  Bissel  of  and  from  all  personal  claim,  demand  of 
liability  whatsoever,  for  or  on  account  of  the  said  bond  and 
mortgage,  but  without  prejudice  to  the  proceedings,  which  have 
been  or  may  be  adopted,  to  effect  the  sale  of  the  said  mortgaged 
premises,  and  that  the  said  Henry  Anderson  has  also  by  instru- 
ment in  writiiig  released  and  transferred  to  the  said  Charles 
Butler  the  said  five  hundred  and  forty-six  shares  of  the  Erie 
&  Kalamazoo  Company  stock. 

**  *And  the  said  Charles  Butler,  in  consideration  of  the  sur- 
render and  relinquishment  of  the  securities,  hereby  covenauis 
and  agrees  to  and  with  the  said  Henry  Anderson,  that  the 
same  shall  not  be  held  nor  construed  in  any  way  to  affect  or 
impair  the  liability  of  him,  the  said  Butler,  on  the  said  note  for 
twenty  thousand  dollars,  and  the  said  Charles  Butler  also  cove- 
nants and  agrees  to  and  with  said  Henry  Anderson  that  he, 
the  said  Butler,  will  well  and  faithfully  apply  and  pay  over 
to  the  said  Henry  Anderson,  on  account  of  the  said  note,  all 
sums  of  money  or  otiAer  valuable  consideration  which  he,  the 
f?aid  Butler,  may  receive  or  derive  by  reason  of  the  surrender 
and  relinquishment  of  the  securities  aforesaid  by  him.  the  said 
Henry  Anderson.    . 

**  'In  testimony  whereof  the  said  Henry  Anderson  and  Charles 
Butler  have  hereunto  respectively  set  their  hands  and  seals  in 
duplicate  this  fourth  day  of  October,  in  the  year  one  thousand 
eight  hundred  and  forty-four. 

**  '(Signed)  Henry  Ai^erson, 

**  'Charles  Butler.' 

"Thereafter,  on  Noveml>er  18,  1844,  the  master,  in  pursuance 
of  the  above-mentioned  decree  and  of  the  sale  and  the  order 
of  confirmation  thereof,  executed  and  delivered  his  deed  of  con- 
veyance to  Anderson,  his  heirs  and  assigns,  of  the  premises 
here  in  que^jtion  and  which  as  above  stated  had  been  bid  off 
by  him.  Prior  to  the  date  of  this  last-mentioned  agreement 
between  Butler  and  Anderson,  Butler  had,  on  February  22, 
1843,  obtained  a  quit-claim  deed  of  these  premises  from  Bissell 
and  wife.  But  this  deed  was  not  recorded  until  after  Ander- 
s<m's  death,  nor  until  October  13,  1849,  and  it  does  not  appear 
(unless  inferentially)  that  the  latter  ever  had  notice  of  it. 
After  the  contract  of  October  4,  1844,  Butler  made  no  further 
payment  on  his  debt  to  Anderson  during  the  lifetime  of  the 
latter,  nor  to  his  representatives,  until  October,  1849. 
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**0n  February  28,  1846,  Henry  Anderson  made  his  will,  and 
on  the  third  day  of  April  following  he  died,  being  then  a  resi- 
dent of  Mississippi.  lie  was  at  the  date  of  his  will,  and  at  the 
time  of  his  death,  a  widower.  He  left  two  children  only,  Will- 
iam, born  February  12,  1828,  and  James  H.,  born  June  25, 
1831.  The  parts  of  this  will  which  are  now  material  are  here 
set  forth : 

'*  *I,  Henry  AnderKon,  do  make  and  ordain  this  to  bo  my 
last  will  and  testament.  I  declare  mv  domicile  to  bi^  the  town  of 
Holly  Springs,  Marshall  county,  state  of  Mississippi.  I  revoke 
the  will  made  by  me  on  the  third  day  of  March,  1837,  and  all 
other  wills,  if  any  there  be. 

"  *Item.  I  give,  devise  and  bequeath  to  Peter  Anderson,  Wal- 
ter Goodman  and  Peter  W.  Lucas  all  my  property,  both  real 
and  personal,  legal  and  equitable  in  possession,  reversion  or 
remainder,  and  all  claims  and  dt  mands  whatsoever,  except  such 
right,  title  or  claim  to  land,  money  or  chost»s  in  action  as  I 
may  be  entitled  to  as  one  of  the  agents  of  the  American  Land 
Company  and  as  one  of  the  stockholders  of  said  company;  this 
property  they  shall  hold  in  trust,  and  if  one  or  more  of  them 
die,  the  survivors  or  survivor  shall  hold  in  tnist  for  the  following 
purposes : 

**  *They  shall  pay  my  debts,  other  than  such  as  may  be  owing 
to  the  American  Land  Company,  out  of  moneys  on  hand  and 
such  property  as  may  be  sold  least  injuriously  to  my  estate. 
I  wish  them  to  collect  debts  due  to  me  and  apply  to  this  pur- 
pose. They  may,  if  they  see  fit,  and  can,  obtain  an  extension 
of  time  on  any  debt,  and  they  may  pledge  my  property  to  raise 
money  to  pay  debts.  They  may  sell  for  cash  or  on  credit,  and 
if  at  any  time  they  have  funds  on  hand  not  required  for  debts 
or  legacies,  they  may  invest  the  same.  They  shall  have  full 
power  to  make  titles  for  property  sold  and  to  pay  charges  for 
preservation  and  in  all  respects  have  the  power  of  owners,  but 
always  as  trustees.  I  have  entire  confidence  in  each  of  them,  and 
therefore  give  each  the  power  of  all,  so  that  each  may  do  separate- 
ly what  all  acting  togethcT  may  do,  except  in  making  invest- 
ments; in  that  I  wish  all  to  join.  The  annual  accounts  of  my 
said  trustees,  signed  by  their  respective  names,  shall  be  binding 
on  my  heirs,  and  shall  be  conclusively  so  unless  error  or  fraud 
be  clearly  est>ablished.  T  have  directed  the  payment  of  debts 
other  than  what  I  may  owe  the  American  Land  Company.  I 
exclude  the  debts  to  the  company  because  that  is  subject  to  an 
account  with  the  company,  and  I  do  not  wi.sh  my  trustees  to 
make  payments  before  that  account  is  adjusted.  The  adjust- 
ment of  that  account,  and  the  direction  and  management  of 
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the  affairs  of  the  company,  so  far  as  I  have  power,  rifjht  or 
interest,  I  place  in  the  hands  of  Peter  Andeison  and  Walter 
(joodinan,  and  when  they  have  finally  clos<^d  it,  it  shall  become 
a  part  of  the  trust  created  by  this  article  of  my  will  and  subject 
to  the  control  of  my  said  trustees.  By  saying  **It  shall  be- 
come a  part  of  the  trust/'  I  mean  the  effects  and  proceeds  that 
I  may  be  entitled  to  as  stockholder  and  agent  of  the  com- 
pany. *  •  * 

*'  'Item.  It  is  my  will  that  when  my  son  William 
arrives  at  the  age  of  twenty-one  years,  the  trustees  of  the  first 
and  second  general  trust  shall  deliver  to  him  a  settlement  of 
the  affairs  of  the  trust,  and  if  my  debts  are  then  paid,  and 
as  soon  as  that  takes  place,  they  shall  put  him  in  possession 
of  one-half  of  my  property,  reserving  thereout  two-fifths  part  of 
said  moiety  by  valuation,  which  my  said  trustees  .shall  hold 
in  trust  and  properly  invent  and  pay  over  to  him  at  the  age 
of  twentv^-five  years.  If  mv  interest  in  the  American  Land 
Company  be  not  brought  into  the  general  trust  at  the  time 
William  becomes  twenty-one,  but  is  brousrht  in  at  anv  time 
before  he  arrives  at  twenty-five,  so  soon  as  brought  in,  two- 
fifths  shall  be  deducted  therefrom  and  invested  and  paid  over  to 
him  at  twenty-five,  the  other  three-fifths  he  shall  have  as  soon 
as  paid  in.  I  find  the  above  does  not  express  my  will  in  tfeis: 
When  I  say  two-fifths  shall  be  deducted  from  the  interest  I 
may  have  in  the  land  company  for  investment  and  three-fifths 
to  be  paid  to  him,  I  mean  two-fifths  of  a  moiety  shall  be  de- 
ducted and  three-fifths  of  a  moiety  paid  over. 

''  *And  it  is  my  will  that  my  said  trustees  hold  and  invest 
and  pay  over  the  remaining  moiety  of  my  estate  to  my  son, 
James,  at  the  respective  periods  of  twenty-one  and  twenty-five 
years  of  age,  being  governed  as  to  the  amounts  to  be  paid  at 
each  of  the  respective  periocLs  by  the  same  rules  and  directions 
as  are  above  laid  down  in  the  bequest  to  William,  and  to  be 
governed  in  all  other  respects  by  the  regulations  laid  down  con- 
cerning the  same. 

**  'If  either  of  my  sons  die  without  lineal  descendants,  the 
one  surviving  him  shall  take  his  estate  above  bequeathed,  and 
if  the  survivor  dies  without  lineal  descendants,  then  one-half, 
both  of  the  decedent's  original  portion,  as  well  as  one-half  of 
the  portion  taken  by  survivorship,  shall  go  to  my  brother  Peter, 
the  other  one-half  to  such  of  my  brothei-s  and  sisters  as  may 
be  living  at  th?  time  of  the  death  of  such  surviving  son.  If 
my  brother  Peter  be  not  living  at  the  time*  of  the  death  of  my 
surviving  son,  so  dying  without  lineal  d(»scendant.s,  then  the 
share  he  would  have  taken,  if  living,  shall  go  to  his  children 
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living:  at  the  time  of  the  deceaso  of  my  said  son,  and  if  there 
be  no  children  survivin*?,  then  the  share  shall  pro  to  my  other 
brothers  and  sisters  siirvivinp:  at  the  time  of  such  decease  of 
my  son.    I  make  the  following  explanation  : 

*'  *The  limitation  over  on  the  death  of  my  surviving  son  with- 
out lineal  descendants  is  intended  to  take  effect  if  there  be  no 
lineal  descendants  living  at  the  time  of  the  decease  of  such 
son.  Nothing  in  the  foregoing  will  be  construed  as  to  deprive 
either  of  my  sons  of  disposing  of  their  portions  by  will  on 
their  attaining  the  age  of  twenty-one  years  respectively.  The 
above  limitations  over  shall  give  way  to  the  provisions  of  such 
wills. ' 


I  i  T«l 


This  will  was  duly  probated  in  Mississippi,  and  an  authen- 
ticated copy  of  the  will  and  of  the  probate  thereof  were  there- 
after duly  filed  in  the  Probate  Court  of  Lucas  County,  Ohio, 
where  the  will  was  duly  admitted  to  probate  and  record  as  a  will 
from  another  state. 

**  William  Anderson  became  of  age  February  12,  1849,  and  on 
October  10  of  that  year  Butler  obtained  for  him  an  agreement 
in  writing,  declaring  himself  to  be  an  heir  at  law  of  llenrj' 
Anderson  and  that  Henry  Anderson  *held  and  intended  to 
hoUr  the  premises  in  ([uestion  in  trust  to  secure  the  payment 
of  Butler's  note;  that  said  Henry  Anderson  had  died  without 
declaring  said  truvst  in  writing,  and  that,  being  desirous  of 
carrying  into  effect  his  father's  wishes  and  intentions,  he 
had  *  consented  to  execute  and  deliver  to  said  Butler  this  declara- 
tion of  the  terms  and  conditions  on  which  he  holds  the  title 
to  the  premises  above  referred  to,  remaining  unsold  at  the  date 
hereof.'  And  Butler  therein  agreed  to  pay  to  the  executors 
the  sum  due  on  his  note  of  $20,000  in  installments  and  at  dates 
therein  specified.  William  died  intestate  in  January,  1850,  un- 
married and  without  issue. 

**  James  II.  Anderson  became  of  age,  June  25,  1852.  But 
before  that  time,  i.  e.,  on  September  16,  1851,  Butler  obtained 
from  him  a  like  declaration  that  Henrv  Anderson  held  the 
premises  in  trust,  but  that  he  having  died  without  having  made 
or  executed  any  declaration  thereof,  he,  James,  in  order  to 
carry  out  his  father's  wishes  and  intentions,  was  desirous  of 
making  the  declaration.  But  it  was  therein  stipulated  that 
the  lands  should  be  held  subject  to  the  payment  of  the  principal 
and  interest  of  the  debt  due  from  Butler.  On  October  1,  1852, 
there  was  appended  to  this  document  a  ** memorandum"  be- 
tween Butler  and  James,  containing  an  agreement  to  change 
dates  of  payment  of  the  note  and  that  the  agreement  should 
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be  taken  as  siippleraental  to  the  agreement  to  which  it  was 
appended.  Thereafter,  from  time  to  time,  Butler  made  pay- 
ments to  the  executors  and  trustees  upon  his  $20,000  note, 
but  the  same  had  not  been  fully  paid  at  the  time  when  the 
executors  and  trustees  settled  their  trust  with  James  H.  Anderson 
and  turned  over  to  him  the  property  and  effects  coming  to 
him  under  said  will,  which  was  some  time  prior  to  May  1,  1860. 
If  any  more  payments  were  made  on  said  note,  they  were  made 
to  James  H.  Anderson.  [On  April  7,  1860,  James  H.  Anderson, 
the  surviving  son  of  the  testator,  made  a  ciuit-tlaim  deed  of  the 
property  in  question  to  Charles  Butler.]  The  plaintiff  is  the 
only  son  and  child  of  James  H.  Anderson,  and,  as  has  been 
stated,  was  born  August  27,  1859. 

**  About  May  1,  1860,  Peter  Anderson  and  Walter  Goodman, 
styling  themselves  executors  and  trustees  of  Henry  Anderson's 
will,  delivered,  or  caused  to  be  delivered,  a  quit-claim  deed  of 
the  premises  in  question  to  Butler,  reciting  therein  the  receipt  of 
*one  dollar'  [and  other  considerations] .  The  deed  recited  further 
that  it  'being  understood  that  the  above  described  premises 
were  conveyed  to  Henry  Anderson  in  fee  but  held  by  him  in  his 
lifetime  as  a  mortgage  to  secure  the  payment  of  a  certain  sum 
of  money  due  from  Charles  Butler,  which  fact  after  his  death 
was  duly  acknowledged  under  seal  by  William  Anderson  and 
James  II.  Anderson,  his  only  heirs  at  law,  said  first  parties 
covenant,  grant,  etc.  This  deed  purports  to  have  been  made 
October  1,  1855,  and  acknowledged  October  9,  1855,  but,  as 
above  stated,  it  was  not  delivered — i,  c,  into  the  hands  of 
Butler— until  about  May  1,  1860.  On  April  17,  1860,  Lucas, 
the  other  executor  and  trustee,  but  signing  as  executor,  executed 
and,  on  or  about  May  1,  1860,  delivered  to  Butler  a  deed  of 
the  same  premises  in  the  same  form,  for  a  like  consideration, 
and  with  the  same  recitals .  as  the  deed  from  Goodman  and 
Peter  Anderson.  On  April  23,  1860,  Butler  gave  a  warranty 
deed  of  the  lands  in  question  to  Calvin  Bronson,  who  soon 
afterward  entered  upon  the  premises,  and  he  and  his  grantees 
have  since  occupied  and  possessed  the  same,  under  claim  of 
title  through  that  deed.  The  defendants  hold  the  title  con- 
veyed by  the  Butler  deed  to  Bronson." 

As  I  have  said,  counsel  for  the  defendants  in  error  insist 
that  the  judgment  of  the  court  below  is  sustainable  and  should 
be  sustained  on  any  one  of  four  different  grounds,  namely:  (1) 
because  of  the  deed  from  Edward  Bissell  in  1843;  (2)  because 
of  the  de<»d  from  the  trustees  and  the  executors  of  the  will  of 
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Henry  Anderson,  deceased;  (3)  because  of  the  deed  of  the 
defendant's  father,  James  II.  Anderson,  surviving  son  of  Henry 
Anderson,  dated  April  7,  1860,  and  (4)  because,  as  they  claim, 
the  evidence  shows  that  whatever  title  Henry  Anderson  had 
in  this  land  at  any  time,  was  held  in  trust  to  secure  Charles 
Butler's  note  dated  July  1,  1844,  to  Henry  Anderson  for  $20,000. 
If  the  judgment  may  be  sustained  on  any  one  of  these  grounds, 
or  upon  any  ground,  of  course  that  is  suificient  for  the  purposes 
of  these  defendants  in  error.  We  will  take  up  thrsL*  questions 
in  the  order  stated. 

First.  The  deed  from  Edward  Bissell  and  his  wife  and  Sid- 
ney Bissell  to  Charles  Butler,  made  before  the  suit  for  fore- 
closure was  begun,  but  not  filed  for  record  until  more  than  six 
months,  indeed,  not  until  several  years  after  its  execution,  could 
not  affect  the  title  of  a  bona  fide  purchast»r,  having  no  knowledge 
of  the  deed.  While  there  are  circumstances  tending,  we  think, 
to  show  that  Henry  Anderson  had  knowledge  of  this  deed  when 
the  foreclosure  proceedings  were  in  progress,  and  before  he  pur- 
chased at  the  judicial  sale,  to  some  of  which  circumstances  ref- 
erences may  be  made  in  the  course  of  this  opinion,  we  do  not 
deem  them  of  sufficient  weight  to  justify  a  finding  that  he  was 
so  fully  acquainted  with  this  fact  and  yet  so  ignorant  of  the 
qualifying  facts  as  to  deprive  him  of  the  protection  accorded 
to  a  bona  ^cfe .  purchaser  with  knowledge.  For  even  if  he  had 
knowledge  of  this  deed,  it  is  certain  that  he  also  had  knowledge 
of  the  agreement  of  October  4,  1844  (to  which  he  was  a  party), 
which  shows  clearly  that  Charles  Butler  was  not  standing  upon 
this  legal  title  in  opposition  to  the  title  to  be  made  under  the 
foreclosure  proceedings,  wherein  the  sale  to  Henry  Anderson 
had  already  been  made  and  confirmed  (and  in  pursuance  of 
which  proceedings  a  deed  by  the  master  was  made  on  November 
18,  1844),  and  that  Charles  Butler  was  for  a  valuable  considera- 
tion consenting  and  agreeing  that  these  proceedings  should  carry 
the  legal  title  to  said  purchaser.  We  hold,  therefore,  that  the 
defendants  can  not  maintain  their  defense,  standing  upon  the 
deed  of  February  22,  1843,  from  Edward  Bissell  and  wife  and 
Sidney  Bissell  to  Charles  Butler. 
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Second.  As  to  whether  the  decree  and  sale  in  the  foreclosure 
suit  and  the  deed  made  in  pursuance  thereof,  cut  off  the  rio^hts 
and  equities  of  Charles  Butler  as  mort^aprc^e  under  the  mort^i^ 
from  Bissell  to  Butler  and  as  a  pledpror  of  the  Bissell  mcrtfrajre. 
It  is  clear  that  the  assignment  to  Anderson  was  not  absolute 
as  shown  by  the  form  or  terms  of  the  assigrnment,  wherein  it 
is  set  forth  that  the  assi^iiment  is  upon  a  trust  declared  in  a 
certain  deed,  thouorh  what  deed  or  what  form  of  trust,  or  declara- 
tion of  trust,  wo  are  not  advised.  And  this  is  shown  bv  subse- 
qucnt  declarations  and  transactions.  It  is  thereby  made  evident 
that  the  note  and  mortgage  as  well  as  the  bond  mentioned  in  the 
agreement  were  pledged  as  collateral  security  upon  the  note  of 
Butler  to  Anderson  for  $20,000.  We  do  not  feel  called  upon  to 
decide  the  mooted  question  whether  the  decree  and  sale  standing 
alone  would  cut  off  the  rights  of  Butler  as  mortgagee  and 
pledgor,  since  there  appears  to  be  other  competent  and  material 
evidence  in  the  circumstances  surrounding  these  transactions 
that  may  have  a  material  and  modifying  influence  upon  the 
judicial  proceedings  as  disclose/d  and  affected  by  the  record 
alone. 

Charles  Butler  was  made  a  party  defendant,  but  was  not 
starved  with  process,  and  the  allegations  of  the  bill  and  the 
prayer  thereof  for  relief,  and  the  decree,  do  not  any  of  them, 
in  express  words  or  by  necessary  implication,  seek  to  cut  off 
or  foreclose  any  interest  of  Charles  Butler.  Notwithstanding 
the  absence  of  words  expressing  a  desire  or  purpose  of  cutting 
off  such  persons,  perhaps  that  might  have  been  the  result  had 
Butler  been  served  with  process  and  had  he  then  allowed  the 
decree  to  be  entered  without  oppasition  or  the  assertion  of  any 
claim  or  interest  in  the  property  or  securities  on  his  part.  We 
need  not  say;  he  was  not  brought  in;  and  he  does  not  appear 
to  have  said  or  done  or  acquiesct'd  in  anything  that  might 
prejudice  his  rights  beyond  entering  into  the  agreement  of 
October  4,  1844.  It  will  be  observed  that  this  agreement  was 
entered  into  after  the  decree  and  sale.  It  did  not  purport  to 
modify  or  to  attempt  to  modify  the  rights  of  the  parties  under 
the  decree.  The  decree  as  it  was  entered  and  recorded  did 
not  expressly  bar  Butler  from  asserting  his  equity,  and  in  our 
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opinion  it  did  not  in  law  necessarily  and  conclusively  have  that 
effect,  but  it  was  consistent  with  the  preservation  and  the  con- 
tinuance thereof,  after  the  decree  and  sale  precisely  as  before, 
so  that  any  understanding^  of  the  parties  that  such  rij^hts  should 
be  preserved  and  continued  could  be  given  effect  without  run- 
ning counter  to  such  decree.  One  of  the  important  effects,  the 
all  important  effect  of  such  understanding,  would  be  to  eontinu? 
Anderson  as  trustee  for  Butler,  whereby  he  would  hold  the 
legal  title  in  trust  for  Butler. 

It  is  apparent  to  us  that  Charles  Butler  and  Henry  Anderson 
were  not  only  business  associates,  having  large  and  important 
interests  in  common,  and  intimate  relations  as  such,  but  that 
thev  were  friends,  and  that  each  had  full  confidence  in  the 
integrity  and  good  faith  of  the  other;  and  I  may  here  add  that 
we  find  nothing  in  this  or  subsequent  transactions  to  indicate 
that  such  confidence  upon  the  part  of  either  was  misplaced  on  the 
one  hand  or  on  the  other  violated.  We  are  persuaded  by  the 
evidence  laid  before  us;  by  the  course  of  this  judicial  proceed- 
ing— I  mean  the  foreclosure  suit ; — the  absc»nce  of  evidence  there- 
in of  a  purpose  to  foreclose  or  cut  off  the  interests  of  Butlt  r;  the 
failure  to  serve  him  with  process;  the  apparent  indifference 
upon  that  subject;  the  terms  of  the  agreement  of  October  4, 
1844,  and  as  well  by  the  subsetpient  transactions  between  Butler 
and  peraons  intimately  connected  with,  and  interested  in,  the 
family  and  in  the  estate  of  Henry  Anderson,  that  this  judicial 
proceeding  was  not  designed  to  be  adversary  so  far  as  Charles 
Butler  was  concerned,  but  that  the  sole  purpose  thereof  was 
to  foreclose  the  interest  and  estate  of  the  Bissells,  and  secure 
a  title  that  would  be  good,  not  only  as  against  them  but  (a  thing 
not  certainly  accomplished  by  the  quit-claim  de(»d)  as  against 
their  creditors,  or  anybody  who  might  claim  through  or  under 
them. 

It  was  intended,  we  are  convinced,  to  effectuate  the  same  pur- 
pose as  was  accomplished  in  a  measure  by  the  quit-claim  deed, 
only  that  the  legal  title  under  the  decree  was  to  remain  in 
Anderson,  and  be  recognized  as  the  superior,  the  dominant  and 
the  true  legal  title  until  the  note  for  $20,000  should  be  paid, 
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when  it  was  to  be  conveyed  to  Butler.  The  quit-claim  deed 
would  then  stand  as  a  fortification  of  that  title. 

It  is  evident  too  that  after  the  making  of  the  quit-claim  deed 
Edward  Bissell  had  no  farther  interest  in  the  property  or  the 
matters  involved,  beyond  being  protected  against  personal  lia- 
bility on  his  note  for  $21,500. 

We  are  convinced  from  all  the  circumstances,  the  course  of 
dealing  of  the  parties,  the  manner  in  which  this  decree  was 
entered  without  bringing  Butler  in,  as  well  as  by  the  terms  of 
the  agreement,  and  especially  by  what  resulted  to  Bissell  and 
Butler,  that  it  was  agreed  upon  between  Butler  and  Bissell, 
when  their  quit-claim  deed  was  made,  that  Bissell  should  be 
protected  against  the  personal  liability  mentioned,  and  that 
it  was  in  pursuance  of  that  agreement  that  the  stipulation  to 
so  protect  Bissell  w^as  made  in  the  agreement  between  Henry 
Anderson  and  Butler,  after  the  sale  and  foreclosure  proceedings 
and  before  the  deed  made  in  pursuance  thereof.  This  is  the  only 
apparent  rational  explanation  of  the  deed  from  Bissell  to  Butler, 
and  constitutes  the  only  apparent  consideration  for  that  deed; 
and  the  release  of  this  claim  of  over  $20,000  as  determined  by 
the  decree  manifests  a  purpose,  we  think,  on  the  part  of  Butler, 
to  simply  acquire  the  interest  of  Bissell  in  the  property;  and 
this  arrangement  was  so  readily  acquiesced  in  by  Anderson  as 
to  indicate  that  he  was  looking  to  Butler  as  his  debtor  for  the 
satisfaction  of  his  claim,  and  not  to  Bissell  for  any  advantage 
under  his  decree.  This  proceeding  in  equity  seems  to  have  been 
in  a  large  measure,  in  fact,  amicable  (although  in  law  adversary), 
as  to  Bissell,  and  to  have  been  carried  forward  for  the  purpose 
of  carrying  out  the  arrangement  made  between  Bissell  and 
Butler,  whereby  the  latter  w^as  to  aetjuire  the  title  to  the  lands, 
and  the  former  was  to  be  absolved  from  personal  liability  on 
his  note,  and  in  pursuance  of  which  plan  the  quit-claim  deed 
was  made.  The  time  is  too  remote  to  admit  of  clear  and  positive 
proof  of  these  matters  in  the  absence  of  full  and  clear  written 
declarations  upon  the  subject.  To  our  minds  the  whole  transac- 
tion connected  with  the  decree,  and  the  subsequent  conduct  of 
the  trustees  and  others  interested,  in  never  claiming  that  the 
equitable  ownership.  Jis  well  as  the  legal  title,  to  these  premises 
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was  in  Henry  Anderson,  but  on  the  contrary,  acknowledging 
the  equity  in  Butlor,  point  to  and  justify  that  conchision. 

The  terms  of  the  agreement  of  October  4,  are  not  so  clear  as 
to  be  free  from  doubt  upon  this  subject,  and  yet  there  are 
declarations,  or  provisions  in  it,  which,  taken  in  connection 
with  the  other  circimistances,  stvm  to  be  reconcilable  to  this 
th<>ory  and  to  no  other.  At  the  time  this  agreement  was  entered 
into,  as  already  stated,  the  property  had  been  sold  under  fore- 
closure, and  the  i)rice  was  fixed  and  known.  It  was  $6,921; 
and  yet  in  the  agreement  the  liability  of  Butler  seems  to  be 
recognized  for  the  whole  $20,000,  which  would  be  entirely  incon- 
sistent with  the  theory  that  this  $6,921  was  to  be  credited 
upon  the  $20,000  note;  and  there  is  no  evidence  tending 
to  show  that  it  was  ever  credited  thereon;  but  there  is  much  to 
the  contrary,  including  the  fact  that  the  note  appears  to  havt» 
been  fully  discharged  by  other  payments,  and  the  fact  that 
subsequently  the  trustees  and  executors  in  stating  the  account 
upon  the  note  make  no  reference  to  this  creilit. 

It  is  also  provided  in  this  agreement,  it  is  true,  that  these 
transactions  shall  be  without  prejudice  to  the  proceedings  which 
have  been  or  may  be  adopted  to  effect  the  sale  of  said  mortgaged 
premises;  but  that  we  think  is  consistent  with  the  idea  and 
arrangement  that  as  betwiMui  them  the  sale  arul  the  deed  made 
in  pursuance  of  the  sale  was  to  convey  the  legal  title,  and  that 
only. 

The  trustees  and  executors  were  men  in  whose  capacity  and 
integrity  and  friendly  interest  the  testator,  Henry  Anderson, 
seems  to  have  had  the  fullest  confidence.  Nothing  in  their  con- 
duct of  the  affairs  of  his  estate  seems  to  justify  a  suspicion 
that  they  were  not  worthy  of  this  confidence.  One  of  those  was 
his  brother  Pete  i\  one  who  appc^ars  to  have  been  a  man  of  edu- 
cation and  business  capacity,  nnd  who  had  been  entirely  familiar 
with  the  affairs  of  the  testator,  Henry,  and  one  upon  whom 
this  property  in  Toledo,  if  affected  by  the  will,  would  have 
devolved  in  a  certain  conting(ney;  one  to  whom  the  use  and 
the  care  of  large  estates  and  interests  were  given  by  Henry 
under  his  will.  There  is  nothinir  to  indicate  th;it  th(M(^  (»x(  cutors 
and    trustees   were    lacking   in    vigilance,    industry,   honesty   or 
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capaeity,  or  that  they  were  men  oasily  persuaded  without  suffi- 
cient evidence  to  surrender  valuable  interests  of  the  estate. 
Yet  they  were  persuad(*d  that  the  title  to  this  property  was 
held  in  trust  by  their  testator,  precisely  as  the  mortgage  had 
been  held,  as  security  for  the  not«  of  $20,000,  and  they  settled 
with  Charles  Butler  on  that  basis,  giving  no  credit  for  the  $6,921, 
the  purchase  price  of  the  property  at  judicial  sale:  and,  on 
October  1,  1855,  Peter  Anderson  and  William  Goodman,  two 
of  the  executors  and  trustees,  as  such,  executed  a  deed  which 
the  evidence  indicates  was  placed  in  escrow  in  a  bank  in  New 
York,  pending  the  payment  of  the  balance  due  on  the  note  to 
Charles  Butler,  and  subsequently  (presumably  on  full  satis- 
faction of  the  balance  due  on  the  note  by  payment  or  other 
security — the  latter  indicated  as  preceding,  and  the  former  as 
following,  the  event)  this  deed  was  delivered  to  Charles  Butler; 
and  a  like  deed  was  made  by  P.  W.  Lucas,  the  remaining  execu- 
tor, on  April  16,  1860. 

Though  Peter  Anderson  may  hav(»  been  influenced  to  this 
action  to  some  degree  by  the  acknowledgments  of  the  sons  of 
Henry  that  this  property  was  so  held  in  trust — that  is,  insofar 
as  such  acknowledgments  affected  them  or  other  interests — yet 
we  can  not  see  that  their  action  or  declarations  would  influence 
him  to  surrender  his  own  interests  in  this  property  without  care- 
ful and  independent  investigation  on  his  own  behalf;  nor  do 
we  think  he  was  a  man  of  such  character,  judging  by  his  cor- 
reiipondence  and  other  evidence  before  us,  that  he  would  heed- 
Ussly  imperil  the  interests  of  childn^n  yet  unborn,  if  by  the 
will  they  seemed  to  have  any  interests  limited  to  them. 

And  as  for  the  sons,  William  and  James  H.,  we  find  no  evi- 
dence that  they  were  so  imbecile  or  gullable  that  they  would 
make  haste  to  surrender  their  property  on  the  bare  claims  and 
statements  of  one  advereely  interested,  or  without  the  most  con- 
vincing evidence.  Nor  can  we  find  that  Charles  Butler,  in 
obtaining  such  concessions,  was  guilty  of  any  wiles  or  finesse, 
or  that  he  made  undue  api)eals  to  their  sense  of  filial  affection, 
or  of  their  duties  to  carry  out  the  contracts  and  wishes  of  their, 
father. 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       491 

1907.]  Lucas  County. 

On  April  7,  1860,  after  he  had  siiceiedod  to  the  interests  of 
his  then  deceased  hrother  Will'am,  and  after  he  nad  reached 
the  a|?e  of  twenty-nine  years,  James  II.  confirmed  his  former 
action  by  his  quit-claim  deed  of  that  date  to  Butler. 

This  property,  the  title  to  which  is  in  ctmtroversy  here,  is 
not  specifically  referred  to  in  the  will,  but  would  be  affected 
by  th'»  general  terms  of  disposition  therein.  And  supposing 
this  trust  in  favor  of  Butler  to  be  impressed  upon  the  title, 
there  can  be  no  doubt,  we  think,  of  the  authority  of  the  executors 
and  trustees,  upon  making  collection  of  the  balance  due  on  the 
note  of  $20,000,  to  convey  this  property  to  Butler,  whether  such, 
convej-ance  were  ma^Ie  before,  or  after  the  time  that  testatn  *s 
youngest  son  becam(»  twenty-five  years  of  age:  so  that  in  this 
vitnv  of  the  case  we  deem  it  unimportant  whether  the  deed  from 
the  executor  was  in  fact  placed  in  escrow  at  the  time  it  bears 
ilaU*,  or  was  delivered  for  the  first  time  in  1860,  though  we 
see  no  reason  to  doubt  the  fact  asserted  by  liutler  and  assented 
to,  by  silence  at  least,  on  th:  part  of  one  of  the  executors,  and 
by  James  II.  Anderson,  when  the  matter  is  distinctly  stated  to 
them  by  Butler,  that  the  de?d  was  deposited  in  escrow  as  claimed 
bv  the  defendants  at  about  the  time  of  its  execution. 

The  fact  that  Butler  made  no  payment  on  the  $20,000  note 
from  the  time  of  the  agreement  of  October  4,  1844,  until  after 
the  death  of  Henry  Anderson,  seems  to  throw  no  light  upon 
this  question.  It  is  quite  as  consistent  with  one  theory  as  it 
is  with  the  other,  for,  confej-siHlly,  he  owed  at  least  a  laige 
balance  upon  the  note ;  so  that  his  duty  to  pay  existed  in  any 
event. 

Soon  after  the  de^ath  of  llinry  Anderson  (and  not  improbably 
impelled  thereto  by  his  death  and  thought  of  possible  conse- 
epiences  affecting  this  property)  ("harles  Butler  seems  to  have 
made  examination  of  his  papers  and  concluded  that  there  was 
not  a  sufficiently  clear  and  definit-'  declaration  of  his  intere^'ts 
contained  in  the  agreement  of  Octo})fr  4,  1844,  to  protect  him, 
anel  so  h(»  proceedetl  to  procure  such  declarations  from  the  sons 
of  Ilenrv  Anderson.  These  declarations  were  made  near  to  the 
time  of  the  events  recited,    It  is  not  improbable,  indeed  it  seems 
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to  US  altogether  probable,  that  the  truth  of  the  matter  was  so 
well  known  in  the  family  and  by  the  declarants  that  the  dec- 
larations were  promptly  and  cheerfully  made  on  request.  It  is 
w^orthy  of  notice  that  the  declaration  signed  by  James  H.  Ander- 
son on  September  16,  1851,  is  witnessed  by  his  Uncle  Peter  and 
by  Walter  Goodman,  two  of  the  executors  and  trustees  afore- 
said. The  trust  was  subsefiuently  recognized  by  the  executors 
in  their  deeds  to  Charles  Butler. 

Charles  Butler  lived  until  September  13,  1897;  James  Ander- 
son lived  until  September  16,  1902,  and  yet  we  are  not  apprised 
that  the  slightest  doubt  or  suspicion  was  ever  raised  by  word 
or  act  of  any  one  interested,  of  the  honesty  and  correctness  of 
these  transactions  of  from  forty-five  to  sixty  years  ago  until 
suit  was  begun  in  the  Messenger  case  in  1904.  In  the  meantime 
this  property  has  been  in  the  possession  of  those  claiming  under 
deeds  made  by  Butler  in  1860,  has  increased  greatly  in 
value,  and  has  been  greatly  improved.  Something  is  due  to 
the  principle  that  the  repose  of  titles  founded  on  long  past  trans- 
actions, the  full  and  exact  evidence  whereof  may  have  disap- 
peared, shall  not  be  lightly  disturbed.  The  father,  the  uncle 
and  the  grand  uncle  of  this  plaintiff,  who  were  interested  pe- 
cuniarily in  maintaining  the  title  now  asserted  by  him — that  is, 
the  claim  that  the  testator  was  the  equitable  owner  as  well  as 
the  legal  holder  of  the  title  to  this  property — ought  not  to  be 
found  to  have  carelessly  and  inconsiderately  relinquished  such 
claim,  unless  the  evidence  to  that  effect  is  very  satisfactory. 
That  through  any  selfish  move  to  derive  any  advantage  to  them- 
selves, they  undertook  to  cut  off  this  plaintiff,  their  kinsman,  and 
the  son  of  one  of  th(»m,  or  cast  a  cloud  upon  his  title,  is  not 
hinted  at.  and  we  take  it  is  not  open  to  suspicion. 

Though  it  may  be  impossible  to  state  any  exact  account  re- 
specting the  note  of  $20,000  and  the  payments  upon  it,  we  are 
convinced  by  the  evidence  that  it  has  been  fully  paid,  and  that 
without  crediting  the  $6,921,  the  purchase  price  of  the  prop- 
erty at  judicial  sale;  and  that  thereby  all  the  interest  of  the 
estate  of  Henry  Andereon  In  this  property  has  been  fully  ex- 
tinguished, and  that  the  deeds  from  the  executors  wer(*  given 
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in  performance  of  a  duty  which  a  court  of  equity  would  have 
compelled  them  to  perform,  and  had  its  action  been  necessary 
and  had  it  been  invoked.  The  statement  of  the  account  made 
by  counsel  for  the  defendants  would  indicate  that  the  note  had 
been  fully  paid  and  over  paid  without  this  credit  of  $6,921 ;  but 
that  account  is  inconsistent  with  the  declarations  of  Mr.  Butler 
made  in  letters.  He  states  certain  balances  due  at  certain  dates, 
and  the  credits — the  amounts  shown  to  have  been  paid  since 
then — do  not  appear  to  be  ^eat  enough  to  discharge  these  bal- 
ances. Yet  the  deed  deposited  in  escrow  was  surrendered  to 
Mr.  Butler  upon  his  proposal  that  upon  its  delivery  he  would 
turn  over  to  the  trustees  a  certain  cash  payment  of  over  $2,000 
which  he  was  to  receive  upon  a  sale  of  this  property  to  Mr. 
Bronson,  and  the  securities  he  took  from  Bronson  for  $15,000. 
This,  of  course,  was  more  than  ample  to  satisfy  the  balance 
due  upon  the  note  for  $20,000.  This  arranf^ement  havinj?  been 
made  and  effected,  then^  bein«^  subsequently  no  claim  made  of 
any  balance  on  this  debt,  and  the  note  not  biinp:  presented  here, 
or  shown  to  be  in  the  passession  of  the  Andersons,  if  indeed 
it  is  in  existence,  we  are  authorized  to  find  from  the  circum- 
stances that  the  note  was  fully  paid.  But  if  not  fully  paid,  if 
there  is  any  balance  due  upon  it,  of  courst^  the  remedy  of  the 
plaintiff  is  not  that  here  invoked. 

The  plaintiff,  aroniinj^:  upon  the  assumption  that  undi^r  the 
will  of  Henry  Anderson  he  took  a  fee  simj)l(»  in  rema'nder  on 
the  death  of  his  father,  James  II.  Anderson,  contends  that  the 
acts  and  declarations  of  the  executors  and  trusti'es,  anJ  also 
those  of  the  uncle  and  father  of  plaintiff,  tending  to  show  that 
the  legal  title  while  it  n  sted  in  the  testator  was  inipressi'd  with 
the  alleged  trust  in  favor  of  (Uiarles  Butler,  are  not  any  of  them 
competent  evidence  as  against  him  and  his  title  to  e-itablish  that 
fact,  since  all  of  those  acts  and  declarations  oeeurnd  and  were 
made  after  the  title  had  been  east  upon  plaintiff  at  the  death 
of  the  testator  and  by  his  will.  That  the  executors  and  trustees 
and  his  uncle  and  father,  or  any  of  them,  did  not  stand  in  such 
relation  to  his  title  as  privies  or  otherwine  that  thoy  could,  by 
acts  or  declarations  of  the  character  shown,  in  derogation  there- 
of, affect  his  said  title. 
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Assuming  for  the  time,  to  meet  this  question  that  the  plaintiff 
was  entitled  to  such  remainder  of  the  estate  of  his  grandfather, 
we  recognize  the  well-settled  rules  that  prevent  the  acts  or  ad- 
missions of  strangers  t^  plaintiff's  title  from  impairing  it  in 
any  degree.  But  we  believe  that  the  executors  and  trustees  were 
not  quite  strangers  to  the  titles  that  are  derived  through  the 
will  of  the  testator,  since  such  titles  were  to  the  residue  of  such 
estate  of  the  testator  remaining  after  the  executors  had  dis- 
charged their  trust. 

The  title  and  dominion  over  all  the  prox)erty  is  vested  in  the 
executors  and  trustees,  by  the  following  provisions  of  the  will : 

**I  give,  devise  and  bequeath,  to  Peter  Anderson,  Walter  Good- 
man and  Peter  W.  Lucas,  all  my  property,  both  real  and  per- 
sonal, legal  and  equitable  in  possession  or  remainder,  and  all 
claims  and  demands  whatsoever.  •  *  *  This  property 
they  shall  hold  in  trust,  and,  if  one  or  either  of  them  die,  the 
survivors  or  survivor  shall  hold  in  trust,  for  the  following  pur- 
poses: They  shall  pay  my  debts  *  *  •  out  of  money  on 
hand  and  such  property  as  may  be  sold  least  injuriously  to 
my  estate.  I  wish  them  to  collect  debts  due  to  me  and  apply 
to  this  purpose.  They  may,  if  they  think  fit,  and  can,  obtain 
an  extension  of  time  on  any  debt,  and  they  may  pledge  my 
property  to  raise  money  to  pay  debts.  They  niay  sell  for  cash 
or  on  credit,  and  if  at  any  time  they  have  funds  on  hand  not 
required  for  debts  or  legacies,  they  may  invest  the  same.  They 
shall  have  full  i)ower  to  make  titles  for  property  sold  and  to 
pay  charges  for  preservation,  and  in  all  respects  have  the 
pow^r  of  owners,  but  always  as  trustees. 

**I  have  entire  confidence  in  each  of  them  and  therefore  give 
each  the  power  of  all,  so  that  each  may  do  separately  what  all 
acting  together  may  do,  except  in  making  investments;  in  that 
I  wish  all  to  join.  The  annual  accounts  of  my  said  trustees 
signed  by  their  respective  names  shall  be  binding  on  my  heirs, 
and  shall  be  conclusively  so  unless  error  or  fraud  be  clearly 
established.*' 

The  will  confers  extensive  power  on  Peter  Anderson  and 
Walter  Goodman,  respecting  testator's  interests  in  the  Ameri- 
can Land  Company,  and  provides  wMth  respect  thereto  that: 
**They  shall  have  power  to  execute  all  papers  necessary  for  a 
settlement  of  the  agency  and  all  the  papers  executed  by  them 


I 


CIRCUIT  COURT  REPORTS— NEW  SERIES.        495 

1907.]  Lucas  County. 

shall  be  binding  on  my  heirs,"  and  with  respect  to  any  lands 
thus  devised  the  will  provides  *'a  title  from  them  (the  trustees) 
shall  be  good  and  sufficient  to  a  purchaser."  The  will  further 
provides  that  when  this  interest  is  finally  ascertained  it  shall 
** become  a  part  of  the  trust  first  created."  And  then  is  re- 
peated the  provision,  '*  their  accounts  signed  by  them  respect- 
ively shall  be  evidence  binding  on  my  heirs  of  their  correctness 
unless  error  or  fraud  be  clearly  shown."  The  execution  by  the 
executors  and  trustees  of  the  deed  to  Charles  Butler  in  perform- 
ance of  the  trust,  may  not  be  within  the  strict  letter  of  the 
provisions  touching  accounts,  but  it  is  incident  thereto,  since 
without  it  the  claims  could  not  be  collected;  and  an  account 
made  of  such  collection  should  report  the  making  of  such  deed. 
But  this  rule  fixed  by  the  will,  touching  the  incontestibility  of 
the  accounts,  need  not  be  relied  upon,  since  it  is  but  the  dec- 
laration of  a  rule  of  law,  applicable  to  all  the  transactions  of 
the  executors  and  trustees  within  the  scope  of  their  powers, 
and  it  applies  as  fully  to  the  giving  of  the  deed  as  to  the  mak- 
ing accounts  of  the  receipt  or  the  disbursement  of  money.  It 
is  significant,  however,  as  indicating  the  great  confidence  of  the 
testator  in  the  executors  and  trustees,  and  his  desire  that  their 
action  in  the  premises  might  stand  unfiuestionod. 

By  the  term  ** heirs"  in  the  provisions,  of  course,  the 
testator  means  his  devisees  and  legatees,  who  take  all  of  his 
estate  by  the  terms  of  the  will,  and  who  are  also  in  fact  his 
heirs  at  law. 

Then  follow  the  devises  already  read,  i.  c,  the  provisions  for 
*' paying  over"  and  ** delivering"  the  residue  of  the  estate  to 
those  designated,  and  for  '^putting  them  in  possession"  of  the 
same,  and  other  provisions,  none  of  which  in  any  way  limit  or 
qualify  the  almost  unlimited  power  and  authority  given  in  the 
provisions  just  noted.  It  is  evident  that  in  the  lawful  and 
proper  exercise  of  these  powers  to  collect  and  to  deal  with  the 
property  as  owners,  and  make  titles  thereto,  the  executors  might 
collect  a  debt  secured  by  a  mortgage  and  release  the  mortgage; 
and  it  seems  to  us  equally  clear  that  they  might  collect  a  debt 
secured  by  a  trust  deed  of  like  character  as  a  mortgage  and, 
upon  its  collection,  might  ccmvey  the  title  to  the  equitable  owner; 
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and  that  the  determination  of  the  question  whether  a  debt 
existed  and  should  be  conoeted  and  whether  a  title  was  held  as 
security  therefor  and  should  be  surrendered  on  payment,  were 
fully  committed  to  them;  and  whatever  they  did  and  declared 
in  the  premises  (such  as  the  taking  and  preserving  in  perma- 
nent form  of  evidence  of  the  facts  upon  which  they  acted,  and 
including  the  declarations  of  the  brothers,  William,  and  James 
H.,  whereby  the  correctness  and  propriety  of  their  acts  as 
trustees  would  be  made  manifest,  and  the  evidence  would  be 
preserved  for  their  protection,  and  for  the  information,  satis- 
faction and  protection  of  all  persons  interested  in  the  estate 
then  or  thereafter)  were  parts  of  the  res  gestae,  so  that  the 
aforesaid  declarations  should  be  deemed  verbal  acts  forming  a 
part  of  the  transactions  of  the  executors  and  trustees;  and  such 
acts  of  the  executors  and  trustees,  and  as  well  such  verbal  acts 
of  the  uncle  and  father  of  the  plaintiff  we  regard  as  competent 
evidence  against  the  plaintiff,  affecting  his  title,  which  was  by 
the  will  made  subject  to  such  action  of  the  executors  and 
trustees. 

We  do  not  regard  the  declarations  of  the  uncle  and  father  as 
admissions  of  privies,  and  therefore  binding  upon  the  plaintiff, 
but  as  statements  adopted  by  and  made  a  part  of  the  repre- 
sentations of  the  trustees,  of  facts  by  them  found  and  of  the 
purpose  they  had  in  view,  and  as  part  of  the  evidence  upon 
which  they  proceeded,  and  in  pursuance  of  which  they  declared 
the  fact  of  the  existt^nee  of  the  trust,  and  made  the  deed  to 
Butler — declarations  and  acts  of  the  trustees  binding  upon  their 
successors  in  title,  or  those  who  took  the  title  subject  to  their 
hiwful  action  under  their  powers — acts  subject  to  being  over- 
turned only  on  clear  proof  of  fraud  or  mistake.  These  dec- 
larations of  the  uncle  and  father,  standing  alone,  might  be  of 
no  weight,  might  not  even  be  admissible,  but  they  are  competent 
and  important  because  adopted  by  the  executors  and  trustees 
in  their  deeds,  wherein  they  say  that  it  is  **  understood  that 
the  above-described  premises  were  conveyed  to  Henry  Ander- 
son in  fee  but.  held  by  him  in  his  lifetime  as  a  mortgage  to 
secure  the  payment  of  a  certain  sum  of  money  due  from  Charles 
Butler  to  Henry  Anderson,  which  fact  after  his  d(»ath  was  duly 
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acknowlodged  under  seal  by  William  Anderson  and  James  H. 
Anderson,  his  only  heirs  at  law/'  These  findings  and  declara- 
tions of  the  fact  that  the  trust  existed  we  hold  within  the  scope 
of  the  authority  of  the  executors  and  trustees,  and  were  binding 
on  the  title;  clearly  so  when  acted  upon  by  the  cestui  que  trust 
under  circumstances  giving  rise  to  estoppel. 

Can  it  be  believed  by  one  reading  this  will  that  the  executors 
and  trustees,  on  finding  th<at  such  a  trust  in  favor  of  Butler 
existed,  were  powerless  to  carry  it  into  execution,  because,  may- 
hap, in  the  distant  future  a  grandchild  of  the  testator  might 
be  born,  and,  in  a  certain  contingency,  a  share  of  the  residue 
of  this  estate  might  devolve  upon  him  under  the  will?  Were 
the  powers  of  the  executors  and  trustees  so  limited  and  ham- 
pered in  the  settlement  of  the  estate,  in  collecting  claims  of 
the  estate  and  making  disposition  of  securities  for  such  claims, 
that  their  action  in  the  premises  must  be  deemed  futile  and  of 
no  weight,  even  as  evidence,  against  the  claims  of  such  after- 
born  grandscm,  asserted  more  than  half  a  century  aft(vr  the 
settlement?  We  can  not  think  so.  Suppose  it  was  true,  and 
was  clear  to  the  trustees,  that  the  interests  of  the  estate  de- 
manded the  collection  of  the  claim  rather  than  the  retention  of 
the  real  estate;  what  then?  Must  they  retam  the  land  and 
lose  the  claim  ?  We  do  not  doubt  the  right  of  such  grandson  to 
raise  the  (juestion,  at  this  late  day  (assuming  that  h(»  took  the 
estate  he  claims  under  the  will)  but  we  hold  that  what  was 
done  by  the  executors  and  trustees  in  the  premises  was  done 
in  the  execution  of  power  plainly  conferred  by  the  will,  and 
that  instead  of  ** fraud  or  mistake"  that  might  annul  their 
action  appearing,  the  proofs  strongly  tend  to  show  that  they 
acted  not  only  in  good  faith,  but  wisely  and  justly. 

The  foregoing  is  said  in  justification  of  the  admission  and 
consideration  of  this  evidence  on  the  question  of  the  existencfc 
of  the  trust  in  favor  of  Butler,  but  this  evidence  is  needless 
in  support  of  the  findings  of  such  trust,  for  there  is  sufficient 
in  the  record  to  justify  that  finding  if  the  evidence  of  what 
occurred  after  the  death  of  Henry  Anderson  were  all  discarded. 
The  making  of  the  deed  by  Bissell  to  Butler;  the  adjustment  of 
their  affairs,  whereby   Bissell   was  to  be  r(4ieved   from  hcmvy 
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pecuniary  obligations  on  the  note  pledged  to  Anderson,  and 
whereby  Butler,  in  consideration  thereof,  took  over  the  mort- 
gaged real  estate ;  the  fact  that  Anderson  appears  to  have  taken 
no  part  in  this  adjustment  until  later,  when  he  was  called  upon 
to  do  so,  and  that  he  then  readily  acquiesced,  surrendering  a 
claim  against  Bissell  of  over  $20,000  (as  fixed  by  judical  decree) 
for  no  apparent  recompense;  the  terms  of  the  agreement  of 
October  4,  1844,  wherein  it  is  plainly  implied  that  the  liability 
of  Butler  on  the  note  of  $20,000  is  not  reduced  and  is  not  to 
be  reduced  by  the  $6,921 ;  the  fact  that  it  is  not  made  to  appear 
that  when  the  note  came  to  the  executors,  at  least  a  year  and 
a  half  later,  the  credit  of  $6,921  was  indorsed  upon  it,  though 
the  testator  had  held  it  for  that  period  after  the  foreclosure 
sale;  the  fact  that  no  property  in  Toledo  is  referred  to  in  the 
wnll,  and  that  Henry  Anderson,  a  resident  of  Tennessee,  had  not 
invested  in  this  property  before  the  foreclosure  sale,  but  had 
only  taken  a  mortgage  as  assignee  and  as  collateral  security, 
are  (luite  enough  to  satisfy  us  that  he  regarded  his  interest  in 
the  proper rty  after,  as  well  as  before  the  sale,  as  mere  security. 
Regarding  the  contention,  that,  at  the  time  of  these  trans- 
actions and  declarations,  the  powers  of  the  trustees  were  at  an 
end,  so  that  they  could  not  bind  or  affect  the  estate  of  the  devisees, 
we  have  to  remark  that  the  will  does  not  ])rovide  expressly  for 
the  c(\ssation  of  such  power  at  any  specific  period.  The  will 
contemplates  the  completi(m  of  their  duties  and  the  cessaticm 
of  their  authority  on  the  youngest  son's  coming  to  the  age  of 
twenty-five  years,  which  event  occurred  on  June  25,  1852,  at 
which  time  the  remainder  of  his  share  of  the  estate  was  to  have 
been  turned  over  to  him ;  but  we  do  not  regard  that  as  fixing  a 
time  when  said  powers  necessarily  ceased  entirely  and  ipso  facto. 
If  the  persons — the  sons — who  then  became  entitled  to  the  pos- 
session of  their  estates,  consented  to  the  executors  and  trustees* 
ccmtinuing  as  such  in  the  management  of  the  estate,  to  the 
end  that  this  unfinished  business  might  be  closed  up,  this  claim 
collected  and  the  securities  therefor  surrendered,  we  think  it  was 
competent  for  them  to  do  so ;  that  no  one  else  would  be  interested, 
or  had  a  right  to  object;  certainly  not  one  who  was  not  then 
entitled  to  come  into  possession  of  any  part  of  the  estate;  for  it 
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was  a  matter  affecting  no  right  but  that  of  possession;  and,  in 
the  closing  up  of  such  business,  the  executors  and  trustees 
would  not,  therefore,  be  aeing  as  agents  of  the  testator's  sons, 
but  they  would  be  acting  as  executors  and  trustees.  Perry, 
Trusts,  Section  498. 

It  is  to  be  noted  too  that  the  determination  and  declaration  of 
the  existence  of  the  trust  (which  we  hold  the  executors  and 
trustees  were  competent  to  make  so  as  to  establish  the  fact  and 
bind  all  interested  in  the  title)  was  made  before  the  youngest 
son  became  twenty-five  years  of  age;  and,  therefore,  while  the 
executors  and  triLstees  had  an  undoubted  right  to  take  such 
action,  and  this  was  effective  to  establish  the  fact  even  thougri 
there  may  have  been  no  effectual  delivery  of  their  deed  until 
later,  and  this  determination  of  the  fact  is  the  important  thing, 
for  upon  that  being  done  by  the  executors  and  trustees,  and 
afterward  acted  upon  by  C  harles  Butler,  the  relations  and 
rights  of  the  parties  were  so  fixed  that  the  trust  became  en- 
forcible  against  the  heirs  and  devisees,  unless  this  action  should 
be  set  aside  because  of  fraud  or  mistake;  and  it  follows  that 
the  making  of  a  deed  by  the  pers(ms  vested  with  title  to  the 
cestui  que  trust,  or  his  grantees,  on  payment  of  the  claim,  could 
have  been  compelled  by  Butler,  and  could  even  now  be  compelled, 
if  needful,  at  the  hands  of  the  plaintiff. 

But  as  before  indicated,  basing  our  finding  upon  the  pn»- 
sumption  arising  from  its  date  and  the  subsequent  possession 
by  the  grantee,  that  the  deed  was  delivered,  at  least  tentativt^ly 
or  in  escrow,  at  or  about  the  time  it  bears  date,  so  that  the 
title  then  passed  from  the  estate,  we  hold  that  when  the  deed, 
though  the  final  delivery  may  have  occurred  after  the  cessation 
of  the  authority  of  the  executors  and  trustees,  came  into  the 
hands  of  Butler,  it  took  full  eft'ect  by  relation  as  of  the  date  of 
its  execution,  i.  e.,  October  1,  1855. 

This  conclusion  makes  it  unnecessary  to  examine  any  other 
question  presented  here;  but  there  is  one  other  question  that 
• .  has  been  very  fully  and  ably  argued  by  coimsel,  and  is  so  in- 
teresting that  we  do  not  feel  inclined  to  pa.ss  it  by  in  silence. 
I  refer  to  the  question  (third)  of  the  character  of  the  estates 
taken  by  the  sons  William  and  James  II.  under  the  will  of  their 
father,  and  connected  then^with,  the  estate,  if  any,  tak(»n  ])y  th<^ 
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plaintiff  under  the  will  of  his  prrandf ather ;  for  it  is  apparent 
that  if  an  estate  in  fee  sini[)le  in  the  whole  property  devolved 
upon  James  II.,  under  the  will,  and  upon  the  death  of  his  brother 
William  (as  claimed  by  the  defendants)  then  the  deed  from 
James  11.,  to  Charles  Butler  on  April  7,  1860,  which  stands  un- 
impeaehed,  carried  a  fee  simple  estate  to  the  grantee,  and  the 
plaintiff  has  no  title  or  cause  of  complaint,  even  if  the  title 
of  James  H.  were  not  affected  by  a  trust  in  favor  of  Butler; 
whereas,  on  the  other  hand  (assuming  the  absence  of  such  trust), 
if  the  plaintiff  takes  title  under  the  will  to  a  fee  simple  by  entail- 
ment or  in  remainder,  as  he  contends,  this  title  may  be  wholly 
unaffected  by  the  transact icms  recited  as  having  taken  place 
between  or  on  the  parts  of  Butler  and  the  executors  and  trustees 
of  Henry  Anderson,  and  the  sons  of  Henry  Anderson,  or  any 
of  them.  If  another  court  having  jurisdiction  to  determine  the 
rights  of  these  parties  independentlj'  of  our  judgment,  or  upon 
reversing  it,  should  differ  from  us  upon  the  (piestion  of  the  trust, 
then  this  question  would  IxH'ome  one  of  vital  importance,  and 
we  believe  it  is  due  to  all  parties  in  inten^st  that  we  would  give 
our  views  upon  it.  The  (juestion  arisi^s  upon  the  item  in  the 
will,  which  reads  as  follows: 

*'It  is  mv  will  that  when  mv  s(m  William  arrives  at  the  age 
of  twe7ity-one  years,  th(^  trustec^s  of  the  fii-st  and  general  trust 
shall  deliver  to  him  a  settlement  of  the  affairs  of  the  trust,  and 
if  my  d(>bts  are  then  paid,  and  as  soon  as  that  takes  place,  they 
shall  put  him  in  poss(»ssion  of  one-half  of  my  property,  reserving 
thereout  two-fifth  parts  of  said  moiety  by  valuation,  which  my 
said  trustees  shall  hold  in  trust  and  promptly  invest  and  pay 
over  to  him  at  the  age  of  twenty-fivt^  years.  If  my  interest  in 
the  American  Land  Company  be  not  brought  into  the  general 
trust  at  the  time  William  becomes  twenty-one,  but  is  brought 
in  at  any  time  before  he  arrivc^s  at  twenty-five,  so  so(m  as  brought 
in,  two-fifths  shall  be  deductc^d  therefrom  and  invested  and  paid 
over  to  him  at  twenty-five,  the  other  thre(»-fifths  he  shall  have  as 
soon  as  paid  in.  I  find  that  the  above  does  not  express  my  will 
in  this:  When  I  say  two-fifths  shall  be  deducted  from  the 
interest  I  may  have  in  the  land  company  for  investment  and 
three-fifths  be  paid  to  him,  I  mean  two-fifths  of  a  moiety  shall 
be  deducted  and  three-fifths  of  a  moiety  paid  over. 

'*And  it  is  my  will  that  my  said  trustees  hold  and  invest  and 
pay  over  the  remainder  moiety  of  my  estat(^  to  my  son  James 
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at  the  respective  periods  of  twenty-oue  and  twenty-five  years  of 
age,  being  governed  as  to  the  amounts  to  be  paid  at  each  of  the 
respective  periods  by  the  same  rules  and  directions  as  are  above 
laid  down  in  the  bequest  to  William  and  to  be  governed  in  all 
other  respects  by  the  regulations  laid  down,  concerning  the 
same. 

**If  either  of  my  sons  die  without  lineal  descendants,  the  one 
surviving  him  shall  take  his  estate  above  bequeathed,  and  if  the 
survivor  dies  without  lineal  descendants,  then  one-half  of  the 
decedent's  original  portion,  as  well  as  one-half  of  the  portion 
taken  by  survivorship,  shall  go  to  my  brother,  Peter,  the  other 
half  to  such  of  my  brothers  and  sisters  as  nmy  be  living  at  the 
time  of  the  death  of  such  surviving  son.  If  my  brother,  Peter, 
he  not  living  at  the  time  of  th(»  death  of  my  surviving  s(m  so 
dying  without  lineal  descendants,  then  the  share  he  would  have 
taken,  if  living,  shall  go  to  his  children  living  at  the  time  of 
the  decease  of  my  said  son,  and  if  there  be  no  children  surviving, 
then  the  share  shall  go  to  my  other  brothers  and  sisters  surviv- 
ing at  the  time  of  such  decease  of  my  son.  I  make  the  following 
explanation :  The  limitaticm  over,  on  the  death  of  my  surviving 
son  without  lineal  descendant's,  is  intended  t-o  take  effect  if  there 
be  no  lineal  descendants  living  at  the  time  of  the  decease  of  such 
son.  Nothing  in  the  foregoing  will  shall  be  construed  as  to  de- 
prive either  of  my  sons  of  disposing  of  their  portions  by  will  on 
their  attaining  the  age  of  twenty-one  years  respectively.  The 
above  limitations  over  shall  give  way  to  the  provisions  of  such 
wills.'' 

We  are  required  to  seek  the  intention  of  the  testator,  and,  if 
possible,  to  give  it  effect,  provided  it  does  not  run  counter  to 
any  positive  provision  of  law.  The  intention  of  the  testator  is 
the  pole  star  to  guide  and  ccmtrol  us.  Insofar  as  the  provisions 
may  be  affected  by  ariy  rules  of  law,  either  statutory  or  judicially 
determined,  the  lex  rvi  sitae — in  this  case,  the  law  of  Ohio — 
controls. 

Before  enciuiibering  and  perhaps  confusing  our  minds  by 
rules  of  construction,  more  or  less  technical,  and  by  definitions 
of  estate  and  discussion  of  their  cpialities  and  characteristics, 
let  us  try  to  ascertain  fnmi  the  language  used  what  disposition 
the  testator  intended  and  attempted  to  make  of  his  estate.  What 
course  of  devolution  he  intended  and  attempted  to  mark  out  for 
it.  We  shall  not  attempt  to  enter  into  the  subject  at  great  length, 
nor  to  analyze  the  language  with  any  great  minuteness,  though 
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we  commend  the  work  of  counsel  who  have  done  so,  and  ac- 
knowledge that  it  has  been  of  ^reat  assist^jnce  to  us.  As  we 
read  these  provisions  of  the  will  the  testator  intended  and  de- 
signed that,  in  the  first  instance,  a  moiety  of  his  property  should 
go  to  each  of  his  sons,  and  that  each  should  have  the  share  of 
the  other  upon  the  death  of  such  other,  provided  such  other  died 
without  lineal  descendants  living  at  the  time  of  his  death,  or  did 
not  dispose  of  his  share  or  moiety  by  will.  Tie  further  intended 
and  designed  that  if  the  surviving  son  succeeded  to  the  estate 
of  the  deceased  brother  as  before  provided — i.  e.,  upon  his  dying 
without  lineal  descendants,  or  without  having  disposed  of  his 
share  by  will — and  if  such  surviving  son  should  also  die  without 
lineal  descendants  and  without  having  disposed  of  the  property 
by  will,  it  should  go  to  decedent's  brother  Peter,  and  other 
brothers  and  sisters  of  the  testator  then  surviving,  in  certain 
shares  and  subject  to  certain  limitations  that  need  not  be  noted. 

The  son  William  died  intestate  and  without  lineal  descend- 
ants, so  that  his  portion  devolved  upon  his  surviving  brother 
James  H.,  father  of  the  plaintiff,  Peter.  James  II.  died  intestate, 
leaving  a  lineal  descendant,  the  plaintiff,  his  son  Peter,  so  that 
the  contingency  upon  which  the  testator's  brother,  Peter,  or  the 
other  brothers  and  sisters  might  come  into  the  property  never 
has  arisen  and  never  can  arise. 

But  James  H.  made  the  deed  before  mentioned  to  Charles 
Butler,  and  it  was  sufficient  in  form  to  carry  a  fee  simple  to 
the  grantee,  and  the  defendants  contend  that  it  did  carry  such 
estate,  while  the  plaintiff  contends  that  the  grantor  was  not 
vested  with  a  fe(*  simpli*  estate  or  with  power  to  convey  such 
estate,  and  that  th(^  grantor  had  and  conveyed  but  a  life  estate, 
and  that  the  plaintiff  takes  und<^r  the  will  a  remainder  in  fee 
simple.  Did  the  mention  of  th<»  possible  lineal  descendants  of 
the  surviving  son  amount  to  a  devise  to  them?  This  is  the  crux 
of  the  problem ;  and  for  its  solution  we  are  now  obliged  to  resort 
for  aid  to  certain  rules  of  construction,  for  the  intent  of  the  testa- 
tor can  not  be  gathered  with  clearness  and  certainty  from  the 
words  of  the  will.  His  intent  nuist  be  in  a  measure  inferred,  and 
the  presumptio!!  is  that  it  was  in  accordance  with  the  results 
workod  out  by  tlio  applicntion  of  well-settled  rules  of  construc- 
tion. 
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We  think  there  is  some  languaj^e  in  the  will,  and  an  absc'nce 
of  some  words  from  the  will,  both  tending  to  show  that  a  fee 
simple,  though  a  defeasible  fee,  was  intended  to  be  devised  to  tlie 
sons.  It  is  true  there  are  no  words  of  inheritance  in  that  con- 
nection, and  it  is  somewhat  curious,  considering  that  much  of 
the  language  of  the  will  displayed,  upon  the  part  of  the  per.-ion 
who  drafted  it,  a  knowledge  of  law  and  legal  terms,  that  no  words 
of  inheritance  are  used  with  respect  to  any  interest  devised, 
either  to  the  executors  and  trustees  or  to  the  sxms,  or  to  the 
brothers  and  sisters  of  the  testator ;  so  that  nothing  can  be  argued 
from  the  use  of  such  language  in  one  part  of  the  will  w'ith  respect 
to  one  estate  and  its  absence  in  another  part  of  the  will  with 
respect  to  another  devise  as  may  often  be  done  in  the  construc- 
tion of  wills.  Saying  nothing  of  the  express  provision  with 
respect  to  the  sons,  it  is  apparent  that  the  testator  undi^rstood 
that  he  could  devise  a  fee  without  the  use  of  words  of  inheritance, 
for  certainly  the  limitation  over  to  the  brothers  and  sisters  of 
testator  was  intended  to  be  of  an  estate  of  inheritance,  though 
no  words  of  inheritance  w-ere  used  there. 

It  is  a  well-settled  rule  that  words  of  inheritance  are  not 
required  in  a  will  to  convey  a  fe(»,  in  the  a])sence  of  provisions 
indicating  a  different  intention,  a  purpose  to  devise  the  whole 
estate  of  the  testator,  even  if  a  fee  simple,  will  be  presumed. 

I  may  mention  that  we  do  not  think  that  the  rule  declared 
in  Section  5970,  Revised  Statutes,  has  any  special  ai)plication 
here,  for  it  is  undeniable  that  the  testator  devised  his  entire 
property  and  all  interest  therein  to  some  one,  and  this  statute 
does  not  aid  us  in  determining  the  question  pres(»nted  here  as  to 
the  interest  taken  by  the  devisees  respectively.  The  rule  first 
mentioned  is  independent  of  the  statutory  rule,  and  w^as  an- 
nounced and  in  force  as  a  rule  of  ])roi)erty  before  the  adoption 
of  the  statute.  See  cases  of  Sniiih  v.  Berry,  8  Ohio,  .']r)5 ;  Thomp- 
son v.  Hoop,  6  Ohio  St.,  480.  By  this  rule  we  an*  authorized 
to  infer  that  the  testator  intended  to  and  did  devise  a  fee  simple 
estate  in  the  moiety  of  his  property  to  each  of  his  .««ons,  but,  the 
share  of  each  being  subject  to  divestment  and  to  devolve  upon  the 
survivor  in  case  of  the  death  of  either  without  lineal  d(^scend- 
»ut8,  and  without  bis  having  disposed  thereof  by  will,  and  the 
eitate  of  the  lurvlvor  in  both  cases  would  likewise  bo  subject  to 
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divestmont  and  to  devolution  upon  the  brothers  and  sisters  of  the 
testator  as  before  stated,  if  such  surviving  son  should  die  without 
lineal  descendants  and  without  disposing  of  the  property  by 
will. 

The  estate  so  devolving  upon  the  surviving  son,  and  that  so 
devolving  upon  brothers  and  sisters  of  the  testator,  would  take 
effect  by  executory  devise.  I  say  this  is  the  course  that  the  will 
prescribes  for  the  devolution  of  the  proi)erty  upon  certain  per- 
sons designated,  unless  this  is  further  qualified  by  the  mention 
of  such  lineal  descendants. 

It  is  not  expressly  provided  by  the  will  that  any  estate  shall 
vest  in  such  lineal  descendants  of  and  surviving  the  sons  of  the 
testator,  so  if  any  estate  devolved  upon  the  grandson,  Peter,  the 
plaintiff,  it  must  be  because  of  some  rule  of  construction  author- 
izing an  inference  of  such  intention ;  and  it  must  be  of  such  force 
and  potency  as  to  destroy  the  o])posing. inference,  that  defeasible 
estates  in  fee  were  devised  to  the  sons.  In  the  course  of  the  dis- 
cussion the  rule  in  Shelly 's  case  and  Section  5968,  Revised 
Statutes,  abrogating  that  rule  and  establishing  a  different  rule, 
the  opposite  in  its  effect,  have  \won  brought  to  our  attention; 
but  we  can  not  see  that  either  rule  can  operate  here  until  the  con- 
troverted point  has  been  settled.  In  other  words,  these  rules 
do  not  help  us  to  solve  the  question,  for  the  contention  of  the 
defendants  is,  that  the  will  does  not  purport  to  limit  any  estate 
to  the  lineal  descendants,  so  that  the  words  '* lineal  descendants" 
can  not  be  regarded  as  either  w()rds  of  limitation,  whereby  the 
estates  of  the  deceased  sons  are  in  encased  from  estates  for  life 
to  estates  tail,  nor  words  of  i)urchas(\  wh(»reby  the  lineal  descend- 
ants take  fee  simples  in  remainchM-;  but  the  defendants  insist 
that  the  provisions  resj>ecting  linc^al  descendants  are  simply  the 
statements  of  conditions  or  events  upon  the  happening  of  which 
the  estate  in  fee  simple  devised  to  the  sons  are  to  be  determined 
and  the  fee  is  to  devolve  upon  certain  others  designated.  What 
effect  then  is  to  be  given  to  the  nn'iition  of  the  lineal  descendants, 
more  especially  in  the  provisions  as  to  the  shares  or  estates  of 
the  surviving  sons? 

In  our  opinion  tlie  law  of  Ohio  as  dcn-lared  by  the  Supreme 
C(mrt  of  the  state  in  several  reported  cas(\s.  clearly  and  distinctly 
resolves  this  question  in  favor  of  the  contention  of  the  defendants 
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here  and  against  that  of  the  plaintiff,  though  there  is  one  case 
decided  by  that  court  out  of  line  and  harmony  with  the  general 
course  and  tenor  of  its  decisions.  I  refer  to  the  case  of  Shaw  v. 
Hoard,  18  Ohio  St.,  227,  much  relied  on  by  the  plaintiff.  From 
the  cases  of  Parish  v.  Ferris,  6  Ohio  St.,  563 ;  Niles  v.  Gray,  12 
Ohio  St.,  320;  Taylor  v.  Foster.  17  Ohio  St.,  166 ;  Piatt  v.  Sinton, 
37  Ohio  St.,  353;  Collins  v.  Colli7is,  40  Ohio  St.,  353,  and  Durfee 
V.  McNeil,  58  Ohio  St.,  238,  we  deduce  the  rule  (and  we  deem  it 
a  necessary  deduction  from  those  cases),  that  where  a  testator 
devises  his  realty  to  one  by  terras  describing  a  fee  simple,  or 
from  which  a  purpose  to  devise  a  fee  simple  is  inferable,  and 
follows  this  by  a  limitation  over  in  the  event  that  the  aforesaid 
devisee  shall  die  ** without  issue,"  or  ** without  children,"  or 
"without  descendants,"  or  ** without  heirs  of  his  body,"  or 
** legitimate  heirs,"  or  the  like,  this  amounts  to  a  limitation  over 
on  a  definite  failure  of  issue  surviving  the  aforesaid  devisee  at 
the  time  of  his  death;  and  in  such  ease,  no  estate  is  limited  to 
such  ** issue"  or  ''heirs  of  the  body"  or  the  like,  but  the  provi- 
sion simply  declares  the  condition  or  contingency  upon  which 
the  limitation  over  shall  take  effect.  It  qualifies  the  fee  devised 
to  the  first  mentioned  devisee,  making  it  instead  of  an  uncondi- 
tional fee  simple,  as  it  would  otherwise  be,  a  conditional  or  de- 
feasible fee. 

That  the  limitation  over  on  failure  of  lineal  descendants  of 
the  surviving  son,  James  IT.,  was  upon  definite  failure  of  issue, 
i.  e.,  failure  of  such  surviving  issue  at  the  death  of  such  son,  does 
not  admit  of  doubt,  and  is  not  arrived  at  by  the  application  of 
any  rules  of  construction,  such  as  were  applied  in  the  case  of 
Parish  v.  Ferris,  6  Ohio  St.,  563;  but  is  found  in  the  express  dec- 
laration of  the  will  in  the  so-called  ** explanation,"  to-wit :  '*The 
limitation  over  on  the  death  of  my  surviving  son  without  lineal 
descendants  is  intended  to  take  effect  if  there  be  no  lineal 
descendants  at  the  time  of  the  decease  of  such  son";  so  that 
the  only  debatable  question  is  that  touching  the  effect  of  such 
limitation  over  on  definite  failure  of  issue.  As  before  stated, 
the  decision  in  the  case  of  Shaiv  v.  Hoard,  supra,  does  not  seem 
to  be  in  harmony  with  these  cases,  but  we  call  attention  to  the 
fact  that  in  that  case  no  reference  is  made  to  the  case  of  Niles 
V.  Oray,  supra,  previously  decided.  Shmv  v.  Hoard  is  not  referred 
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to  in  any  of  the  decisions  following  it;  the  court  took  pains  to 
say  that  it  was  not  decided  by  the  application  of  any  established 
rules  of  construction,  but  was  decided  to  carry  out  what  ap- 
peared to  be  the  clearly  manifested  intent  and  the  purpose  of 
the  testator ;  the  question  was  not  raised  between  owners  claiming 
under  conveyances  from  the  person  to  whom  the  first  estate  was 
granted,  but  was  triangular  and  between  the  issue  of  a  certain 
devisee  and  the  general  heirs  (on  whose  behalf  no  brief  was  filed 
in  the  case)  and  the  claimant  under  the  executory  devise.  It 
was  decided  by  a  divided  court.  Though  the  court  does  not 
exactly  apologize  for  the  decision  in  the  opinion,  it  takes  great 
pains,  as  we  read  it,  to  guard  against  the  use  of  the  case  as  one 
laying  down  a  rule  of  construction.  It  has  not  been  followed 
since,  but  has  been  ignored,  and  we  think  that  it  should  not  be 
regarded  as  establishing  a  rule  in  opposition  to  that  upon  which 
the  cases  hereinbefore  were  necessarily  based.  All  arbitrary 
rules  of  construction  must  give  way  to  the  primary  rule  that 
the  manifest  intention  of  the  testator  must  be  given  effect,  and 
so  this  rule,  apparently  applicable  to  Shaw  v.  Hoard,  had  to 
give  way  in  that  case  to  an  ascertained  intention  to  accomplish  a 
different  result  from  that  to  be  worked  out  by  the  application 
of  the  rule,  and  thus  considered,  the  decision  in  that  case  is 
justified  and  does  not  tend  to  disturb  the  rule. 

Of  the  remarks  of  Judge  Scott,  in  the  course  of  his  opinion 
in  the  case  of  Carter  v.  Reddishy  32  Ohio  St.,  1,  in  which  he  states 
what  the  court  would  have  done  upon  a  certain  supposed  case, 
it  is  only  necessary  to  say  that  it  was  language  in  the  nature 
of  obiter  dictum;  it  decides  nothing,  and  we  are  at  liberty  to 
conclude  that  if  the  learned  judge  had  given  more  than  a  passing 
thought  to  the  supposed  ease,  and  had  examined  the  law  upon  it, 
he  would  have  omitted  this  unnecessary  remark  from  the  opinion. 

It  is  urged  on  behalf  of  the  construction  for  which  the  plaintiff 
contends  that  the  qualified  power  of  disposition  given,  found  in 
the  language  of  the  will,  i  e.,  *' Nothing  in  the  foregoing  will 
shall  be  construed  as  to  deprive  either  of  my  sons  disposing  of 
their  proportion  by  will  (m  their  attaining  the  age  of  twenty- 
one  years  respectively,''  raises  an  implication  that  no  more  than 
a  life  estate  in  the  sons  was  intended.  It  is  said  that  if  a  fee 
simple  was  intended,  then  such   power  of  disposition  existed 
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without  these  added  words,  for  an  incident  of  such  an  estate  is 
a  general  power  of  disposition  which  would  include  this  qualified 
or  special  power  of  disposition  by  will.  But  it  is  to  be  borne  in 
mind  that  an  unconditional  fee  simple  was  not  given,  but  one 
subject  to  executory  devises  t-o  take  effect  on  certain  contingen- 
cies whereby  the  fee  simple  would  be  cut  down ;  and  this  power 
of  disposition  by  will  seems  to  have  been  given  in  view  of  that 
fact,  and  to  enable  the  sons  respectively  to  defeat  these  executory 
devises  to  the  survivor  and  to  enable  the  survivor  to  defeat  the 
executory  devises  to  brothers  and  sisters  of  the  testator,  in  this 
special  manner;  for  the  sentence  above  quoted  is  followed  by 
this,  "The  above  limitation  over  shall  give  way  to  the  provisions 
of  such  will,"  clearly  indicating  the  purpose  of  such  power,  a 
power  that  did  not  exist  as  an  incident  of  such  defeasible  fee 
but  only  by  virtue  of  this  provision  in  the  will.  But  otherwise, 
or  as  to  all  the  world  beside,  a  full  power  of  disposition  was 
vested  in  the  sons  as  an  incident  of  their  estates,  so  that  they 
might  dispose  of  the  same  by  deed  or  will,  but  all  the  while  sub- 
ject to  the  condition  that  if  they  conveyed  the  estate  in  their 
lifetimes,  instead  of  at  death  by  will,  the  estate  conveyed  would 
be  subject  to  the  executory  devises  afore-mentioned. 

I  speak  of  this  not  because  we  are  called  upon  to  determine 
any  interest  that  might  have  arisen  in  favor  cf  those  to  whom 
the  executory  devises  were  limited,  but  simply  because  this  clause 
or  provision  in  the  will  has  been  looked  to  as  an  aid  in  its  con- 
struction. There  is  no  evidence  or  suggestion  in  the  record  of 
any  such  characteristics  in  the  sons,  or  any  such  laek  of  con- 
fidence in  them  on  the  part  of  their  father,  the  testator,  as  would 
naturally  move  him  to  seek  to  protect  the  unborn  children  against 
the  action  of  their  fathers,  nor  any  reason  why  he  should  not 
have  entrusted  the  full  power  of  disposition  as  against  such  chil- 
dren to  their  fathers,  trusting  the  fathers  properly  to  conserve 
the  interests  of  the  children,  and  reward  them  according  to  their 
deserts.  Thereby  the  fathers,  if  they  had  issue,  might  leave  the 
whole  property  to  them  by  will  or  by  descent,  or  might  make  it 
over  to  them  in  their  lifetime,  or  might,  if  he  deemed  them  un- 
worthy, cut  them  off  or  disinherit  them,  or  might  divide  the 
same  between  such  children  and  other  natural  objects  of  their 
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bounty  according  to  their  deserts;  and  we  hold  that  as  against 
the  lineal  descendants,  full  power  of  disposition  by  any  method 
of  conveyance  known  to  the  law  existed  in  the  surviving  son  of 
the  testator. 

The  provision  as  to  cutting  off  the  limitations  over  did  not 
apply  to  such  lineal  descendants,  because  there  was  no  limita- 
tion over  to  them;  but  it  may  be  suggested  that  if  their  mention 
were  to  be  deemed  a  limitation  over  to  them,  then  the  power  to 
destroy  such  limitation  by  will  was  also  given ;  and  this  is  hardly 
consistent  with  the  view  that  the  testator  regarded  the  possible 
descendants,  no  matter  how  far  removed,  with  such  deep  solici- 
tude that  he  designed  to  place  his  sons  practically  in  the  position 
of  their  tenants  for  life.  It  is  urged  too  that  a  power  to  destroy 
an  executory  devise  is  inconsistent  with  a  devise  of  a  conditional 
or  a  defeasible  fee  to  the  one  who  may  exercise  such  power, 
and  that  the  consequence  of  conferring  such  power  upon  one 
to  whom  a  conditional  or  defeasible  fee  has  been  devised  is  to 
raise  it  to  an  unconditional  fee  simple,  and  so,  to  destroy  the 
executory  devise ;  and  it  is  urged  that,  since  the  testator  must  be 
presumed  to  have  known  this,  and  not  to  have  contemplated  or 
intended  such  consequences,  he  must  have  intended  a  life  estate 
instead  of  such  defeasible  fee.  This  is  doubtless  a  fair  argument, 
and  yet  the  utmost  consequence  resulting  from  such  grant  of 
power  that  we  have  found  reported  in  any  of  the  authorities  is 
that  stated,  i.  e.,  the  destruction  of  the  limitation  over  or  the 
executory  devise. 

There  is  authority  in  support  of  the  proposition  that  the  giving 
of  such  power  has  the  effect  of  destroying  the  executory  devise, 
and  it  seems  to  find  some  support  in  the  opinion  of  Judge  Sum- 
mers in  the  case  of  Widotvs'  Home  v.  Lippardt,  70  Ohio  St.,  261, 
but  the  point  was  not  necessarily  involved  there,  since  the  re- 
mainder was  cut  off  by  the  exercise  of  the  power;  and  we  may 
doubt  if  the  rule  that  the  grant  of  a  qualified  power  of  disposition 
to  the  devisee  of  a  feasible  fee  serves  to  destroy  the  limitation 
over,  will  ever  be  adopted  as  the  law  of  Ohio.  There  seems  to 
us  to  be  but  little,  if  any,  reason  to  support  such  a  technical  rule, 
while  there  is  much  to  be  said  against  it,  perhaps  the  chief  objec- 
tion being,  that  it  must  in  many  instances  defeat  the  intent  of 
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the  testator.  At  all  events  we  are  not  willing  to  say  that  it  is  so 
far  in  force  and  so  potent  in  this  case  as  to  compel  the  conclusion 
that  a  life  estate  instead  of  a  defeasible  fee  was  devised  to  the 
sons. 

I  feel  that  this  opinion,  though  extended  to  an  ynusual  length, 
does  not  do  full  justice  to  the  subject,  nor  to  the  full  and  learned 
briefs  and  arguments  of  counsel.  Many  questions  discussed  by 
counsel  have  not  been  touched  upon,  and  we  have  not  undertaken 
to  compare  and  analyze  the  authorities;  but  have  confined  our- 
selves to  somewhat  general  statements  of  conclusions.  We  have 
undertaken,  however,  to  examine  the  record  and  the  authorities, 
and  to-  consider  the  arguments  of  counsel  with  the  greatest  care, 
and  we  have  devoted  to  the  case  our  best  efforts,  because  of  the 
great  pecuniary  interests  involved,  and  especially  because  we 
have  found  ourselves  unable  to  reach  the  same  results  as  were 
arrived  at  by  another  court  for  which  we  have-the  most  profound 
respect.  I  refer,  of  course,  to  the  federal  circuit  courts  of  appeals 
of  this  circuit,  and  its  decision  in  the  case  of  Anderson  v.  Mes- 
senger,  supra,  involving  the  same  transaction  and  title,  and  based 
upon  substantially  the  same  evidence. 

The  fourth  point  stated  in  support  of  the  decision  of  the  court 
below,  t.  e.,  that  Henry  Anderson  held  the  title  in  trust  for 
Butler,  and  only  to  secure  the  Butler  note,  was  involved  in  and 
discussed  with  the  second  question  herein  discussed. 

In  conclusion  we  express  the  conviction,  borne  in  upon  us  by 
the  whole  record,  that  in  the  devises  to  his  sons  and  others,  Henry 
Anderson  never  had  in  mind  or  contemplated  this  specific  prop- 
erty, but,  on  the  other  hand,  he  looked  to  Butler  as  a  creditor 
for  the  payment  of  the  whole  $20,000  and  interest,  and  expected 

his  estate  to  be  augmented  and  his  devisees  to  be  correspondingly 
benefited  by  such  payment,  and  that  this  was  understood  by 

his  representatives  and  the  objects  of  his  bounty  and  that  such 

payment  was  in  fact  made  to  them  and  accepted  by  them,  so 

that  they  received  all  they  hoped  for  and  all  that  they  were 

entitled  to  receive ;  and  that  the  deeds  made  in  confirmation  and 

ratification  of  those  transactions,  and  the  judgment  of  the  court 

below,  have  accomplished  the  ends  of  justice  and  ecjuity ;  and  we 

feel  a  profound  satisfaction  in  the  conviction  that  no  technical 
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rules  of  construction  of  the  will  to  determine  doubtful  mean- 
ings are  needed  to  confirm  this  result. 
'  The  judgment  of  the  court  below  is  affirmed. 

C.  A,  Thatcher,  R,  P.  Carey  and  C.  H.  Trimble,  for  plaintiff 
in  error. 

O.  B.  Snider,  C.  W.  Everett,  King  d;  Tracey,  Rhoades  cf 
Rhoades,  Rathbun  Fuller  and  0.  A.  Bassett,  for  defendants  in 
error. 


£ASEM£NT  BY  PRESOUPTION. 

[Circuit  Court  of  Licking  County.] 

Oliver  N.  Holtsberry  v.  Linsley  Bounds  et  al.* 

Decided,  March  Term,  1905. 

Easement — Acquired  -in  a  Way — By  Continued  Use  for  More  than 
Twenty-one  Years — Permissive  and  Adverse  Use — Conditional  Use 
— Revocable  License  not  Created,  When — Injunction, 

1.  Where  a  land  owner  and  those  from  whom  he  derived  title  have 

used  for  more  than  twenty-one  years  without  let  or  hindrance,  a 
right-of-way  over  and  across  adjoining  lands  to  a  public  highway, 
and  such  use  has  been  limited  to  a  well-defined  course,  the  burden 
of  showing  that  such  use  was  permissive  is  cast  upon  the  owner 
of  the  servient  estate. 

2.  A  permissive  use  is  not  shown  or  a  revocable  license  established  by 

a  mere  threat  to  close  the  way  for  failure  to  keep  the  gates  shut, 
and  an  absence  of  further  efTort  to  prevent  snch  use  creates  an 
easement  in  the  way  appurtenant  to  the  land  of  the  user  and  sub- 
ject to  the  condition  that  the  gates  be  kept  closed. 

Donahue,  J.;  McCarty,  J.,  concurs;  Taggart,  J.,  dissents. 

This  case  comes  into  this  court  by  appeal.  From  the  evidence 
we  find  that  the  plaintiff,  and  those  under  whom  he  claims  title, 
have  used,  without  let  or  hindrance,  a  right  of  way  over  and 
across  the  premises  of  the  defendants,  from  his  property  to  the 
public  road,  for  a  period  largely  in  excess  of  twenty-one  years 
next  preceding  the  commencement  of  this  action.  That  said 
road  was  w^ell  defined,  and  of  one  genera]  course  and  to  definite 
and  certain  objective  points ;  but  that  over  a  portion  of  the  way 

•Affirmed  by  the  Supreme  Court  without  reiwrt  (75  O.  S.,  636). 
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detxmre  were  made  around  mud  holes  and  bad  places  in  the 
road  and  fallen  trees;  and  that  in  some  places  ss  many  as  four 
or  five  distinct  wagon  tracks,  parallel  with  each  other,  ran  a 
distance  of  from  one  to  two  hundred  feet,  and  that  these  various 
tracks  have  been  used  at  will  without  let  or  hindrance,  for  a 
I)eriod  of  about  forty-five  years  and  that  said  right  of  way  was 
subject  at  all  times  to  gates  at  the  entrance  to  the  woods  lot, 
and  at  the  fence  separating  the  woods  lot  from  the  pasture  lot 
and  at  the  public  road. 

This  user  having  continued  for  the  time  named,  without  let  or 
hindrance,  and  at  the  will  of  the  plaintiff  .and  his  grantor,  casts 
upon  the  defendants  the  burden  of  showing  that  the  same  was 
permissive ;  and  while  there,  is  some  evidence  of  threat  to  close 
up  this  way  in  case  of  failure  to  keep  the  gates  closed  and  the 
bara  up,  there  is  no  evidence  that  at  any  time  the  owners  of  this 
servient  estate  did  exercise  the  right  of  closing  up  the  same,  or 
did  any  act  whatever  to  interfere  and  obstruct  the  use  of  such 
roads  by  the  plaintiff  and  his  grantor  during  all  the  time  they 
have  used  and  enjoyed  the  same;  and,  therefore,  we  find  that 
there  is  an  easement  over  said  lands  of  the  defendant,  appur- 
tenant to  the  lands  of  plaintiff,  and  that  he  is  entitled  to  use  and 
enjoy  the  same,  subject,  however,  to  the  condition  of  keeping 
the  gates  closed ;  and  this  easement  having  been  enjoyed  all  these 
years,  subject  to  such  gates  and  bars,  the  statement  of  the  owner 
of  the  servient  estate  that  unless  they  kept  the  same  closed  he 
would  prevent  their  traveling  over  it,  is  clearly  in  line  with  his 
authority  in  that  behalf,  because  this  easement  is  subject  to  the 
same;  and  such  statement  to  the  owners  of  the  dominant  estate 
is  not  in  effect  a  statement  that  they  have  no  interest  in  such 
easement,  and  no  right  to  travel  the  same,  but,  on  the  contrary, 
that  they  must  use  and  enjoy  it  subject  to  these  obstructions, 
and  must  keep,  the  gates  and  bars  closed  according  to  the  manner 
of  the  use  for  many  years  previous  thereto. 

The  plaintiff  in  his  petition  claims  only  a  right  of  way  fifteen 
feet  wide.  So  it  is  not  important  whether  he  acquired  a  right 
of  way  wider  than  that  or  not.  At  all  events,  that  is  sufficient 
for  his  purposes,  and  this  court  would  not  enjoin  the  defendants 
from  confining  him  to  such  a  width  as  might  be  necessary  to  his 
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use  and  purpose  for  a  right  of  way,  even  though  he  were  able 
to  show  that  he  had  acquired  by  user  more  land  than  was  abso- 
lutely necessary  for  his  use.  He  would  be  required  to  assert 
that  claim  in  some  other  form. 

So  that  he  will  be  confined  to  a  strip  fifteen  feet  wide,  along 
the  general  course  of  travel,  and  that  being  in  conformity  to 
those  portions  of  the  road  where  there  is  but  one  track;  and  as 
a  condition  to  the  enjoyment  of  said  easement,  he  is  required 
to  keep  the  said  gates  closed. 

A  decree  may  be  drawn  perpetually  enjoining  the  defendants 
from  interfering  with  the  use  of  this  right  of  way  fifteen  feet 
wide  through  their  lands,  as  prayed  for  in  this  petition ;  and  that 
plaintiff  may  quietly  use  and  enjoy  the  same  so  long  as  he  com- 
plies with  the  conditions  under  which  said  easement  was  ac- 
quired, and  keep  said  gate  closed. 

It  further  appearing  that  there  has  been  some  neglect  in  this 
behalf,  and  that  plaintiff  and  those  under  whom  he  claims  have 
been  attempting  to  exercise  further  rights  over  said  premises, 
and  travel  out  and  beyond  the  well-defined  line  of  the  right  of 
way,  especially  through  the  pasture  lands  of  defendants,  a  judg- 
ment for  costs  is  refused  plaintiff,  and  he  will  be  required  to  pay 
his  own  costs,  and  the  defendants  will  pay  their  own  costs;  and 
this  cause  is  remanded  for  execution. 

A  motion  for  new  trial  by  defendants  filed  and  overruled,  and 
exceptions  noted,  as  are  also  their  exceptions  to  the  judgment 
and  finding  of  the  courts  herein. 

Taggart,  J.,  dissenting. 

I  desire  to  enter  a  dissent  to  the  judgment  and  opinion  of  the 
courts  in  this  case,  believing  as  I  do  that  the  testimony  shows 
that  the  use  of  this  way  by  the  plaintiff,  and  those  through 
whom  he  claims  title,  was  simply  permissive,  and  not  adverse, 
nor  under  a  claim  of  right:  and  therefore  the  judgment  of  the 
fourt  is  not  warranted  by  the  facts  or  by  the  law  of  the  ease. 

J,  n.  JoneSy  for  plaintiff. 

i 

Kibler  &  Kibler  and  Hunter  d-  Hunter,  for  defendants: 
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IHSREGARD  Or  A  EULDINC  RKSTRICTION. 

[Circuit  Court  of  Lucas  County.] 

Frances  A.  Brown  v.  Thomas  F.  Huber  and  Roger  Huber. 

Decided,  March  2,  1907. 

Building  Restrictions — Will  not  be  Enforced  by  Injunction,  When — 
Change  in  the  Character  of  the  Neighborhood — Discretion  of  the 
Court — Remedy  at  Law — Deed — Covenants  Running  ivith  the  Land 
and  Covenants  which  are  Personal — Character  of  a  Building  Re- 
striction Covenant. 

Building  restrictions  in  a  deed,  as  to  property  retained  by  the  grantor, 
will  not  be  enforced  against  such  property  where,  after  the  lapse 
of  several  years,  the  drift  of  population  has  so  changed  the  charac- 
ter and  surroundings  of  the  property  as  to  make  it  so  inequitable  to 
enforce  the  covenant  as  to  prevent  its  improvement  in  conformity 
to  the  new  conditions. 

WiLDMAN,  J. ;  Haynes,  J.,  and  Parker,  J.,  concur. 

This  is  a  suit  in  equity  to  enjoin  the  construction  and  main- 
tenance of  certain  buildings  upon  property  on  Ashland  avenue 
in  this  city.  It  seems  that  on  the  14th  day  of  October,  1871, 
what  is  now  known  as  lot  No.  3  was  deeded  by  one  Scott  to  Mrs. 
Kelley.  At  that  time  the  title  to  lot  No.  2  was  in  Scott.  In 
the  deed  to  ]\lrs.  Kelley  there  was  a  covenant  providing  for  a 
restriction  as  to  the  character  of  structures  thereafter  to  be 
placed  by  Scott,  or  his  heirs,  executors  and  assigns,  on  lot  No.  2. 
In  a  subsequent  conveyance  by  Scott  to  one  Wood,  of  lot  No.  2, 
reference  was  made  by  way  of  recital  to  the  covenant  which  had 
been  inserted  in  the  deed  to  Mrs.  Kelley,  and  the  deed  to  Wood 
was  made  expressly  subject  to  that  covenant.  The  plaintiff, 
Mrs.  Prances  A.  Brown,  is  now  the  owner  of  lot  No.  3,  having 
succeeded  to  the  title  of  Mrs.  Kelley,  and  the  defendant,  Roger 
Huber,  has  succeeded  to  the  rights  of  Wood,  the  purchaser  of 
lot  No.  2.  Roger  Huber,  the  owner  of  lot  No.  2  (the  other  de- 
fendant being  his  agent),  has  commenced  the  ccmstruction  of 
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certain  buildings  upon  the  property  owned  by  him,  and  is  about 
to  construct  other  buildings,  in  violation,  as  claimed  by  Mrs. 
Brown,  of  the  covenant  made  with  Mrs.  Kelley  by  Scott  in  the 
deed  of  October  14th,  1871. 

Such  covenants  of  restriction  as  to  the  character  of  structures 
to  be  placed  upon  real  estate  conveyed,  and  sometimes  as 
to  the  character  of  such  structures  on  property  retained  by 
the  grantor,  are  not  very  uncommon,  and  there  has  been  much 
adjudication  as  to  the  rights  of  parties  to  enforce  such  cove- 
nants. While  the  defendants  do  not  dispute  that  the  one  here 
relied  on  was  inserted  in  the  deed  of  Scott  to  Mrs.  Kelley,  they 
insist,  in  the  first  place,  that  it  was  not  a  covenant  running  with 
the  land  conveyed  to  ^Irs.  Kelley  or  in  any  other  wise  made 
available  to  her;  but  that  it  was  a  covenant  personal  to  Mrs. 
Kelley.  It  is  claimed,  further,  by  defendants,  that  the  circum- 
stances surrounding  this  property  have  so  materially  changed 
in  the  lapse  of  years  as  to  make  it  inequitable  so  to  enforce  the 
covenant  as  to  prevent  the  improving  of  lot  No.  2  in  the  manner 
in  which  the  defendants  design  to  improve  it. 

I  quote  the  language  of  the  covenant  as  embodied  in  the  deed 
of  Mr.  Scott  to  Mrs.  Kelley: 

**And  the  said  B.  T.  Scott  hereby  covenants  and  agrees  for 
himself,  his  heirs,  assigns,  executors  and  administrators,  that 
neither  he,  his  heirs  nor  assigns,  will  at  any  time  erect  upon  lot 
2  of  said  Scott's  First  Addition  to  the  City  of  Toledo  thereon, 
any  building  nearer  than  60  feet  to  the  southwesterly  line  of 
Adams  street,  and  that  the  only  buildings  put  upon  said  lot 
shall  be  a  residence  and  the  necessary  attachments  and  that  it 
shall  be  used  for  no  other  purposes  than  that  of  a  family  resi- 
dence, and  shall  not  cost  less  than  $5,000  for  the  residence 
alone. ' ' 

What  was  known  as  a  part  of  Adams  street  at  the  date  of  the 
deed  is  now  Ashland  avenue. 

The  reference  to  this  covenant  in  the  subsequent  deed  of  Mr. 
Scott  to  Mr.  Wood  is  in  this  phraseology : 

**  Subject,  however,  to  all  the  conditions  as  to  location  of 
building,  etc.,  ccmtained  in  the  deed  from  said  Scott  to  Mary  I, 
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Kelley  of  lot  3  in  said  addition.  And  said  Soott  also  hereby 
makes  the  same  agreement  for  himself,  his  heirs,  assigns,  execu- 
tors and  administrators  concerning  so  much  of  lot  1  as  remains 
in  him  after  this  conveyance,  as  contained  in  said  last  men- 
tioned deed." 

To  be  a  little  more  explicit,  I  should  have  said  that  Scott  was 
the  owner  also  of  lot  1  and  that  a  part  of  that  lot,  as  well  as 
lot  2,  was  included  in  the  conveyance  to  Wood.  The  covenant 
with  Airs.  Kelley  does  not,  in  terms,  run  to  any  grantee  of  hers; 
but  it  is  insisted  by  counsel  for  the  plaintiff  that  Mrs.  Brown, 
the  present  owner  of  the  premises  conveyed  by  Scott  to  Mrs. 
Kelley,  is  entitled  to  claim  under  the  covenant,  because,  in 
the  first  place,  it  pertains  to  the  land  and  was  designed  for  its 
benefit;  and,  secondly,  the  defendant,  Roger  Iluber,  prior  to  his 
purchase  of  the  property  and  the  making  of  the  improvements 
BOW  sought  to  be  enjoined,  was  fully  apprised  of  the  covenant 
in  the  deed  from  Scott  to  Mrs.  Kelley  and  of  the  claimed  rights 
of  Mrs.  Brown. 

The  view  at  which  we  have  arrived  will  not  necessitate  very 
much  discussion  of  the  question  whether  the  covenant  made  by 
Scott  either  runs  with  the  land  or  was  designed  to  apply  to  the 
land  sold  by  him  to  Mrs.  Kelley.  It  is  insisted  by  counsel  for 
the  defendants  that  the  covenant  was  made  more  to  gratify  Mrs. 
Kelley — her  pleasure  and  comfort — than  that  of  any  person  or 
persons  who  might  subsequently  succeed  to  her  rights.  Although 
the  covenant  does  not,  in  terms,  run  to  her  heirs  or  assigns,  it 
does  not  differ  in  that  respect  from  an  ordinary  covenant  of  war- 
ranty. And  perhaps  no  matter  is  more  thoroughly  settled  than 
that  the  assigns  of  Mrs.  Kelley,  under  such  circumstances,  might 
still  bring  suit  for  a  breach  of  warranty.  We  are  disposed, 
however,  to  leave  this  question  an  open  one,  as  we  do  not  find 
it  necessary  to  decide  it  in  view  of  the  conclusions  at  which  we 
have  arrived. 

The  other  point  urged  in  behalf  of  the  defendants  is,  that 
the  conditions  affecting  the  uses  which  may  properly  and  profit- 
ably be  made  of  these  several  properties,  have  so  substantially 
changed  since  October  4th,  1871,  as  to  make  it  inequitable  now 
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to  attempt  the  enforcement  of  the  covenant,  at  least  to  the 
extent  of  enjoining  the  defendants  from  making  the  improve- 
ments contemplated. 

At  this  point  it  is  proper  that  I  should  pause  for  a  moment 
to  consider  the  character  of  the  improvements  planned  by  the 
defendants  and  in  process  of  construction.  There  has  been  no 
breach  of  that  part  of  the  covenant  which  restricts  Scott  and 
those  claiming  under  ^im  from  building  within  sixty  feet  of 
Ashland  avenue.  There  has  been  no  breach,  as  we  clearlv  find 
from  the  evidence,  of  that  part  of  the  covenant  restricting  Scott 
or  those  claiming  under  him  from  erecting  any  building  of 
less  value  than  $5,000.  The  buildings  already  placed  upon  the 
property,  by  the  undisputed  evidence,  or  at  least  by  the  very 
clear  weight  of  the  evidence,  are  each  of  greater  value  than 
$5,000.  There  was  nothing  in  the  covenant  prohibiting  the  erect- 
ing of  such  dwelling  as  might  be  placed  upon  the  property -in 
such  position  that  the  rear  of  the  building  should  be  towards 
the  property  sold  to  Mrs.  Kelley,  and  even  against  the  boundary 
line  between  lots  2  and  3;  that  is,  between  the  property  sold 
to  Mrs.  Kelley  and  that  retained  by  Scott.  The  evidence  shows 
that  the  two  buildings  which  have  been  erected  upon  lot  2  arc 
built  so  as  to  front  a  driveway  which  has  been  planned  so  as  to 
extend  into  the  property  now  owned  by  Roger  Huber,  and  that 
the  rear  of  the  buildings  towards  the  Brown  property  is  some 
ten  or  fifteen  feet  from  the  line.  We  are  not  prepared  to  say 
whether  or  not  any  substantial  damage  has  been  done,  or  will 
be  done  to  the  Brown  property  by  the  erection  of  those  struc- 
tures in  the  impairment  of  the  market  value — the  sale  value — 
of  that  property.  It  is  claimed  by  the  defendants  that  the 
potential  renting  value  of  both  these  properties  has  been  and 
will  l)e  enhanced  by  the  sort  of  improvement  which  they  are 
placing  upon  this  property;  indeed,  the  defendants  claim  that 
the  property  of  the  Browns'  is  enhanced  in  value  rather  than 
depreciated,  by  the  improvements  which  the  defendants  are 
making  and  have  in  contemplation.  This  may  still  be  left  as  an 
open  question. 

The  important  question  in  the  ease  is,  whether  there  has  been 
any  substantial  change  in  the  drift  of  the  population  and  the 
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character  of  the  property  as  to  its  greater  availability  and 
value  for  use  in  the  manner  in  which  it  is  proposed  to  be  im- 
proved by  the  defendants,  or,  whether  the  character  is  not  so 
substantially  changed.  It  does  not  seem  to  be  very  much  urged 
by  counsel  for  the  plaintiff  that  there  might  not  be  such  a  com- 
plete change  in  the  condition  of  the  property,  or  the  character 
of  its  possible  uses,  as  would  prevent  the  ecpiitable  application 
of  the  power  of  a  court  to  enjoin  such  use.  To  illustrate:  if 
the  street  upon  which  this  property  abuts  had  become  a  business 
street,  lined  with  business  blocks,  and  in  which  the  property 
had  acquired  a  high  value  for  business  purposes,  it  is  hardly 
claimed  by  counsel  for  the  plaintiff,  if  we  understand  his  argu- 
ment aright,  that  such  a  change  would  not  be  one  affecting  the 
right  to  insist  upon  the  covenant  found  in  this  deed.  But  it  is 
said  that  the  change  in  the  present  instance  is  not  of  that  char- 
acter. 

Numerous  cases  were  cited  by  counsel  for  the  plaintiff,  many 
of  which  were  considered,  and  I  think  carefully,  by  Judge  Hull 
in  an  opinion  rendered  by  him  in  a  case  decided  by  this  court 
in  the  year  1900,  the  case  of  Russell  v.  Harpel,  20  Circuit  Court 
Reports,  127.  This  was  a  case  where,  by  covenant,  the  grantor 
sought  to  restrict  the  grantee  from  making  a  certain  improve- 
ment upon  property  conveyed,  and,  in  that  respect,  is  to  be  dis- 
tinguished from  the  case  at  bar.  Perhaps  the  conditions  in 
Russell  V.  TIarpel  were  rather  more  favorable  to  the  plaintiff 
than  in  the  case  at  bar,  because  there  could  be  no  question  there 
that  the  covenant  was  not  a  personal  one,  but  ran  with  the  land, 
I  read  from  the  syllabus : 

**The  enforcement  of  building  restrictions  in  deeds  is  some- 
what a  matter  of  discretion  with  the  courts.  If  the  neighbor- 
hood has  so  changed  that  a  building  restriction  has  become 
valueless  to  property  owners,  equity  will  not  enforce  it.*' 

On  pages  132,  133,  134  and  135,  are  references  in  the  opinion 
to  cases  decided  in  New  York  and  Philadelphia  and  also  to  the 
pertinent  language  of  Mr.  High  in  his  work  on  Injunctions. 
Citing  the  case  of  Trustees,  etc.,  v.  Thatcher,  87  N.  Y.,  311, 
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Judge  Hull  says  that  it  discusses  quite  fully  this  question  of 
restrictions  of  this  character,  and  then  quotes  from  the  first 
paragraph  of  the  syllabus,  as  follows,  page  136 : 

'*  While  a  court  of  equity  has  jurisdiction  to  enforce  the  ob- 
servance of  covenants  made  by  an  owner  pf  lands  in  a  city  with 
an  adjoining  owner,  in  consideration  of  similar  reciprocal  cove- 
nants on  the  part  of  the  latter,  restricting  the  use  of  the  lands 
to  the  purposes  of  private  residences,  the  exercise  of  this 
authority  is  within  its  discretion;  and  where  there  has  been 
such  changes  in  the  character  of  the  neighborhood  as  to  defeat 
the  objects  and  purposes  of  the  agreement,  and  to  render  it 
inequitable  to  deprive  such  owner  of  the  privilege  of  con- 
forming his  property  to  that  character,  such  relief  will  not  be 
granted." 

He  quotes  some  language  also  from  the  opinion  of  the  judge 
in  the  case,  as  follows: 

*  *  It  certainly  is  not  the  doctrine  of  courts  of  equity  to  enforce, 
by  its  peculiar  mandate,  every  contract,  in  all  cases,  even  where 
specific  execution  is  found  to  be  its  legal  intention  and  effect. 
It  gives  or  withholds  such  decree  according  to  its  discretion,  in 
view  of  the  circumstances  of  the  case,  and  the  plaintiff's  prayer 
for  relief  is  not  answered,  where,  under  those  circumstances,  the 
relief  he  seeks  would  be  inequitable.'* 


Judjre  Hull  cites  also  Am^rmcm  v.  Dean,  132  N.  Y.,  355, 
and  quotes  from  the  syllabus  as  follows: 

*  *  Where  the  owner  of  lands  in  a  city  has  laid  it  out  into  lots, 
which  are  sold  to  different  purchasers,  each  conveyance  con- 
taining covenants  on  the  part  of  the  grantee  running  with 
the  land  restricting  the  use  thereof  to  the  purposes  of  a  private 
residence,  or  prohibiting  the  erection  thereon  of  certain  specified 
structures,  while  a  court  of  equity  has  power  to  enforce  the 
performance  of  these  covenants,  the  exercise  of  this  authority 
is  within  its  discretion,  and  where  there  has  been  such  a  change 
in  the  character  of  the  neighborhood  as  to  defeat  the  objects 
and  purposes  of  the  covenants  and  to  render  it  inequitable  to 
deprive  a  grantee  or  his  successors  in  title  to  the  privilege  of 
conforming  his  property  to  that  character,  such  relief  will  not 
be  granted,  and  in  lieu  thereof  damages  may  be  allowed." 
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This  ease  is  referred  to  in  the  brief  of  counsel  for  plaintiff 
in  order,  apparently,  to  suggest  that  if  the  plaintiff  is  not  en- 
titled to  the  relief  of  injunction,  she  may  be  entitled  to  damages 
to  be  awarded  by  this  court,  perhaps  after  reference  to  a  master 
to  ascertain  the  proper  amount.  In  the  case  of  Trustees  Colum- 
bia College  v.  Thatcher,  supra,  the  New  York  court  dismissed 
the  petition  for  injunction.  In  the  case  of  Amerman  v.  Dean, 
supra,  which  went  up  to  the  Court  of  Appeals  on  error,  the  court 
below  had  retained  the  case  for  the  ascertainment  of  the  amount 
of  damages;  finding  that  there  had  been  such  a  change  in  the 
conditions  affecting  the  property  as  would  justify  the  refusal 
of  an  injunction  to  prevent  the  contemplated  improvement  of 
the  property.  I  have  both  these  cases  before  me  and  have  ex- 
amined them.  In  the  case  last  cited — Amerman  v.  Dean, 
supra — the  petition  of  the  plaintiff  prayed  for  an  injunction 
and  for  damages.  No  such  prayer  is  found  in  the  original 
petition  or  in  the  supplemental  petition,  in  the  case  at  bar; 
although  there  is,  in  addition  to  the  prayer  for  injunction,  one 
for  general,  equitable  relief.  Judge  Hull  quotes  from  High  on 
Injunctions,  Section  22,  as  follows: 

**It  is  said,  *if  it  is  apparent  upon  an  application  for  an  in- 
junction, that  the  relief  sought  is  disproportioned  to  the  nature 
and  extent  of  the  injury  sustained,  or  likely  to  be  sustained, 
the  court  will  decline  to  interfere.'  And,  again,  at  Sec.  1158, 
*  where  the  character  and  condition  of  the  adjoining  lands,'  with 
reference  to  that  conveyed,  *have  so  changed  as  to  render  the 
restriction  in  the  conveyance  inapplicable,  according  to  its  true 
intent  and  spirit,  a  court  of  equity  will  not  interfere  by  injunc- 
tion to  prevent  a  breach  of  the  covenant,  but  will  leave  the  party 
aggrieved  to  his  remedy  at  law. 


>  >> 


The  case  of  Orne  v.  Friedenherg  et  al,  143  Pa.  St.,  487,  is  also 
cited,  with  this  quotation: 

**  Plaintiff  filed  a  bill  for  a  mandatory  injunction  restraining 
the  maintenance  of  certain  structures  upon  an  adjoining  lot,  in 
violation  of  restrictive  conditions  imposed  on  conveyance  of  de- 
fendant's lot  in  1825." 
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And,  omitting  a  part  of  the  language  which  is  not  entirely 
pertinent.  Judge  Hull  proceeds: 

**  Moreover,  there  had  been  such  a  change  of  surroundings  in 
the  neighborhood,  in  the  character  of  the  improvements,  and  in 
the  purposes  to  which  they  were  applied,  as  might  well  have 
been  deemed  sufficient  to  justify  a  chancellor  in  refusing  to 
restjain  the  violation  of  building  restrictions  such  as  were  com- 
plained of. 

**The  plaintiff  might  have  brought  his  action  at  law,  or  he 
might,  as  he  did,  file  his  bill  for  an  injunction.  While,  for  the 
reasons  given,  he  was  not  entitled  to  an  injunction,  he  may 
still  sue  at  law  and  recover  damages,  if  he  can  show  he  has  sus- 
tained any.'* 

Judge  Hull  quotes  further  from  High  on  Injunctions,  Section 
1158,  a  part  of  his  quotation  being  as  follows: 

**Thus,  where  the  vendor  has  covenanted  in  the  conveyance 
not  to  erect  or  permit  the  erection  of  any  buildings  on  his  prem- 
ise's in  front  of  those  conveyed,  the  erection  of  buildings  in 
violation  of  the  terms  of  the  agreement  will  be  enjoined. 
Whore,  however,  the  title  of  the  feoffor,  or  those  deriving 
their  title  under  him,  have  so  changed  the  character  and  condi- 
tion of  the  adjoining  lands,  with  reference  to  that  conveyed,  as 
to  render  the  restriction  in  the  conveyance  inapplicable  accord- 
ing to  its  true  intent  and  spirit,  a  court  of  equity  will  not 
interfere  by  injunction  to  prevent  a  breach  of  the  covenant,  but 
will  leave  the  party  aggrieved  to  his  remedy  at  law." 

The  acticm  taken  by  this  court  in  the  case  of  Russell  v. 
liar  pelf  supra,  was  the  dismissal  of  the  plaintiff's  petition,  and 
no  retention  of  the  case  for  the  ascertainment  of  the  amoimt 
of  claimed  damage  to  the  plaintiff. 

Now,  as  I  said  a  little  while  ago,  there  was  nothing  in  this 
covenant  to  prohibit  any  one  having  title  to  lot  No.  2  from 
erecting  a  dwelling-house  thereon  not  fronting  on  Ashland 
avenue,  but  with  its  rear  towards  the  property  of  Mrs.  Brown. 
None  of  the  buildings,  the  construction  or  maintenance  of  which 
is  sought  to  be  enjoined,  come  within  the  restriction  as  to  the 
value  of  such  building.  There  is  no  violation  of  the  covenant 
as  to  the  distance  of  the  building  which  is  nearest  to  Ashland 
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avenue;  so  that  the  sole  contention  of  the  plaintiff  is,  substan- 
tially, that  the  defendants  are  erecting  more  buildings  upon  the 
property  than  they  are  entitled  to.  It  is  the  use  of  the  prop- 
erty farthest  removed  from  Ashland  avenue  that  is  sought  to 
be  enjoined.  There  has  been  no  breach  of  the  covenant  so  far 
as  the  first  hoase  is  concerned,  the  house  nearest  to  Ashland 
avenue.  The  covenant  has  not  been  violated,  so  far  as  appears, 
in  any  respect,  unless  by  the  construction  of  more  buildings 
than  one  upon  the  property.  We  think  it  sufficiently  apparent 
by  the  evidence  that  in  the  thirty  odd  years  since  the  deed  wa3 
made  from  Scott  to  Kelley,  the  conditions  for  the  available  use 
of  these  properties  have  substantially  changed.  True,  the  prop- 
erty may  not  have  become  adaptable  at  present  for  business 
blocks,  but  we  see  no  distinction  in  principle  between  a  change 
from  the  use  of  the  property  for  residences  only  by  the  families 
of  owners  of  the  properties  to  that  where  the  property  may  be- 
come very  valuable  for  renting  purposes  to  the  occupants  of 
separate  domiciles,  and  a  change  from  the  use  of  property  for 
residence  purposes  to  that  for  business  blocks.  The  principle 
is  the  same,  although  the  extent  of  the  change  in  the  one  case 
may  be  greater  than  in  the  other.  It  is  a  matter  of  degree 
rather  than  of  kind,  and  we  think  it  clearly  inequitable  to  re- 
strain the  defendant  from  that  kind  of  a  use  of  his  property, 
which  has  become  profitable  to  lots  generally  in  the  neighborho(Kl 
by  reason  of  the  increase  of  population,  and  so  deprive  the  de- 
fendant of  one  of  the  chief  elements  of  value  in  the  use  of  the 
property  which  he  has  bought.  True,  he  may  have  bought  it 
with  a  knowledge  of  the  exivstence  of  the  covenant;  and,  person- 
ally, I  am  inclined  to  think  that  he  is  held  to  a  constructive 
knowledge  conveyed  by  the  recital  in  the  deed  from  Scott  to 
Wood;  but,  notwithstanding  that  fact,  the  question  remains  as 
to  whether  the  true  intent  and  spirit  of  this  contract  is  to  be 
subserved  by  holding  the  property  to  what  may  now  be  an 
unprofitable  use. 

It  is  also  a  proper  inquiry  whether  the  plaintiff  would  de- 
rive anv  such  benefit  from  the  enforcement  of  the  covenant  as 
will  justify  the  court  in  depriving  his  neighbor  of  the  large 
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benefit  which  maj'  come  from  the  contemplated  use  of  the  prop- 
erty. The  plaintiff  may  or  may  not  have  been  damaged.  The 
lot  of  the  plaintiff  may  be  more  or  less  valuable  by  reason  of 
the  construction  of  these  buildings  by  the  Hubers;  but  there 
would  seem  to  be  no  greater  difficulty,  if  the  plaintiff  has  been 
damaged  by  the  depreciation  of  his  property,  in  ascertaining 
the  amount  of  such  damage  by  an  action  at  law,  than  there  is 
in  very  many  cases  where  damages  are  sought  and  where  ver- 
dicts are  rendered  therefor,  although  the  opinions  of  witnesses 
may  differ  as  to  the  exact  extent  of  such  damages.  I  am  not 
holding  or  indicating  that  the  plaintiff  has  been  damaged  in 
any  substantial  way,  or  has  not,  but  I  see  no  reason  why  we 
should  depart  from  the  principles  enunciated  in  Russell  v. 
Harpel,  supra,  and,  entertaining  that  opinion,  following  the 
view  of  this  court  which  has  been  undisturbed  by  any  reversal 
or  by  any  reconsideration  of  the  question  and  departure  from  the 
judgment  therein  rendered,  we  are  disposed,  in  the  case  at  bar, 
to  take  the  same  action  that  was  taken  by  the  court  in  that 
case.  We  think  that,  in  view  of  all  the  circumstances,  the  peti- 
tion of  the  plaintiff  should  be  dismissed. 

O.  S.  Brumback,  for  plaintiff. 

Marshall  &  Fraser,  for  defendant. 
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ASSESSMENTS  FOR  STREET  IMPROVEMENTS. 

[Circuit  Court  of  Cuyahoga  County.] 

Wn^LiAM  H.  Monroe  v.  The  City  op  Cleveland. 

Decided,  March  23,  1907. 

Streets — Assessments  for  Improving — Law  at  the  Time  the  Proceeding 
Began  Controls — Assessment  in  Excess  of  Statutory  Authority — 
Collection  of  can  not  he  Enjoined^  When. 

1.  An  assessment  for  a  street  Improvement  must  be  levied  in  accord- 

ance with  the  law  in  force  at  the  time  the  proceedings  having 
reference  to  the  improvement  were  begun,  and  Section  1536-213,  as 
amended,  can,  therefore,  have  no  application  to  an  assessment 
which  was  pending  at  the  time  the  amendment  was  enacted. 

2.  An  abutting  property  owner  whose  property  has  been  assessed  for 

a  street  improvement  in  excess  of  the  amount  authorized  by  law, 
who  voluntarily  pays  the  first  Installment  before  the  contract  for 
said  improvement  is  let;  who  continues  to  pay  all  installments  as 
they  fall  due  while  ne  watches  in  silence  tne  letting  of  the  contract 
and  completion  of  the  work,  and,  who  accepts  all  the  benefits 
flowing  therefrom,  is  estopped  from  enjoining  the  collection  of  the 
excess  installments. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

This  is  an  appeal  from  the  judgment  of  the  court  of  common 
pleas  in  an  action  commenced  by  William  II.  Monroe,  on  behalf 
of  himself  and  many  others,  to  enjoin  the  collection  of  the  illegal 
balance  of  street  improvement  assessments  levied  by  the  city  of 
Cleveland  upon  their  property  abutting  on  Woodland  Hills 
avenue.  The  issue  is  one  of  law,  to-wit,  whether  a  person  against 
whose  property  an  assessment  to  pay  for  a  public  improvement 
is  levied  in  excess  of  the  amount  authorized  by  law,  can,  after 
voluntarily  paying  the  first  installment  thereof,  watch  in  silence 
the  letting  of  the  contract  and  the  completion  of  the  improve- 
ment, accept  all  the  benefits  thereof,  and  then  enjoin  the  collec- 
tion of  the  excess  installments. 

The  city  maintains  that  under  these  circumstances  the  plaintiff 
is  estopped  to  maintain  his  action. 

The  controlling  facts  in  the  case  are  substantially  as  follows: 
In  May,  1903,  the  council  of  the  city  of  Cleveland,  desiring  to 
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pave  aii<l  improve  three  several  sections  of  Woodland  Hills 
avenue,  passed  three  declaratory  resolutions  to  that  end.  In 
June,  1908,  it  pa&sed  ordinances,  providing  that  the  cost  of  said 
improvement,  less  the  city's  portion,  should  be  assessed  upon  the 
abutting  lands  according  to  benefits  and  in  ten  annual  install- 
ments. In  July,  1903,  a  copy  thereof  was  served  on  each  of  the 
abutting  owners.  In  September,  1903,  council  passed  ordinances 
to  proceed  with  the  improvement,  to  assess  the  cost  thereof  in 
the  manner  aforesaid  at  the  rate  of  thirty-three  per  cent,  of  the 
tax  value  af  the  land  assessed,  and  to  issue  bonds  in  anticipation 
of  the  collection  of  such  assessment. 

At  this  point  the  proceedings  were  suspended  and  nothing 
more  was  done  until  after  the  amendment  of  Section  58  of  the 
municipal  code  (Section  1536-213,  Revised  Statutes),  passed 
April  21,  1904.  Before  the  amendment,  such  assessments  could 
not  be  levied  in  any  five  years  to  an  amount  **  exceeding  thirty- 
three  per  cent,  of  the  tax  value''  of  the  property  subject  thereto. 
After  the  amendment,  the  limit  was  raised  to  **  thirty-three  and 
one-third  per  cent,  of  the  actual  value  thereof  after  improve- 
ment is  made." 

After  the  passage  of  this  amendment,  the  city  council,  in  May, 

1904,  passed  new  ordinances  to  proceed  with  said  improvement, 
and  thereby  repealed  the  former  ordinances  and  levied  the  assess- 
ments on  the  new  basis.  In  June,  1904,  notice  of  this  assessment 
was  duly  published  in  Cleveland  newspapers. 

In  July,  1904,  no  objections  having  been  filed,  council  con- 
firmed the  estimated  assessments.  In  August,  1904,  council 
levied  the  special  assessments  accordingly.  In  December,  1904, 
plaintiff,  and  the  other  property  owners  paid,  without  protest, 
the  first  semi-annual  installment  of  said  assessments.     In  May, 

1905,  the  city  awarded  the  contract  for  the  improvement.  In 
June,  1905,  the  second  semi-annual  installment  of  the  assess- 
ments was  paid,  and  work  on  the  improvement  was  begun.  In 
December,  1905,  the  third  semi-annual  installment  of  the  assess- 
ments was  paid  and  work  on  the  improvement  was  completed. 
The  total  cost  of  the  improvement  was  $114,388.10,  and  bonds 
to  the  amount  of  $89,395  have  been  issued  in  anticipation  of  the 
collection  of  the  assessments  to  pay  therefor. 
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In  June,  1906,  plaintiff  commenced  this  action  upoti  the  theory 
that  the  rule  of  assessment  obtaining  at  the  time  the  improve- 
ment proceedings  were  begun  could  not  lawfully  be  departed 
from,  that  the  amendment  of  Section  1586-213,  Revised  Statutes, 
could  have  no  application  to  pending  improvement  proceedings, 
and  that  the  installments  already  paid  amounted  substantially 
to  thirty-three  per  cent,  of  the  tax  value  of  their  property,  where- 
as the  assessments  as  actually  levied  under  the  new  rule  were 
many  times  that  amount. 

In  December,  1906,  this  theory  was  apparently  approved  by 
the  Supreme  Court  of  Ohio,  when  it  affirmed,  without  report,  the 
judgment  in  a  Lucas  county  case  involving  that  precise  question 
(Toledo  V.  Marlow  et  al,  8  C.  C.,— N.  S.,  121;  see  4  Ohio  Law 
Reporter,  440).  It  being  thus  conceded  that  the  assessments 
are  excessive,  the  sole  remaining  question  is  whether  plaintiff 
and  those  whom  he  represents  are  estopped  to  complain  thereof. 
It  is  not  denied  that  the  city  had  power  to  make  and  pay  for  the 
improvement,  nor  that  the  abutting  property  is  actually  bene- 
fited thereby. 

In  support  of  the  estoppel  the  city  relies  on  Tone  v.  Colum- 
bm,  39  O.  S.,  281.  Against  the  alleged  estoppel  the  plaintiff 
invokes  the  rule  of  Wright  v.  Thomas,  26  O.  S.,  346,  and  Colnm- 
bus  V.  Agler,  44  O.  S.,  485.  Paragraph  5  of  the  syllabus  of  Tone 
v.  Columbus  is  as  follows : 

**  Active  participation  in  causing  the  improvement  to  be  made 
will  estop  the  party  engaged  therein  from  denying  the  validity 
of  the  assessment;  but  to  create  an  estoppel  from  silence  merely, 
it  must  be  shown  that  the  owner  had  knowledge:  1.  That  the 
improvement  was  being  made ;  2.  That  it  was  intended  to  assess 
the  cost  thereof,  or  some  part  of  it,  upon  his  property ;  3.  That 
the  infirmity  or  defect  in  the  proceedings  existed  which  he  is 
to  be  estopped  from  asserting;  and  4.  It  must  appear  that  some 
special  benefit  accrued  to  his  property  from  such  improvement 
which  it  is  inequitable,  under  the  circumstances,  he  should  enjoy 
without  compensation. 


>> 


In  Wright  v.  Thomas  and  Columbus  v.  Agler,  supra,  it  was 
held  that  where  a  person,  against  whose  property  an  assessment 
is  unlawfully  levied  to  pay  for  a  public  improvement,  has  not 
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been  a  promoter  of  the  same,  though  aware  that  such  improve- 
ment, beneficial  to  said  property,  was  being  made,  such  owner 
may  remain  silent,  until  the  improvement  is  completed,  without 
being  estopped  to  enjoin  the  collection  of  said  assessment  or  being 
called  upon  to  do  anything  until  steps  are  taken  to  make  the 
asssessment  upon  said  property.  Both  cases  are  expressly  dis- 
tinguished from  Kellogg  v.  Ely,  15  0.  S.,  64,  where  the  making 
of  the  improvement  involved  an  actual  trespass  upon  the  prop- 
erty assessed. 

In  Lewis,  Auditor,  etc.,  v.  ASymmes  et  cd,  61  O.  S.,  471,  para- 
graph 2  of  the  syllabus  is  as  follows: 

**The  owner  of  lands  within  an  assessment  district  defined 
in  an  unconstitutional  act  for  the  improvement  of  a  public  high- 
way, not  having  promoted  the  making  of  the  improvement,  may 
enjoin  the  collection  of  an  assessment  to  pay  for  such  improve- 
ment in  a  suit  for  that  purpose  begun  when  an  attempt  is  made 
to  enforce  the  assessment.  He  is  not  required  to  begin  such  suit 
at  an  earlier  day,  though  he  may  know  of  the  improvement  and 
of  the  intention  to  make  the  assessment.  Columbus  v.  Agler,  44 
OhioSt.,  485,  followed.'' 

In  the  opinion  of  the  court  by  Shauck,  J.,  at  p.  488,  speaking 
of  Tone  v.  Columbus,  and  Columbus  v.  Agler,  supra,  it  is  said: 

**The  relation  of  these  cases  is  intimate.  The  later  case  arose 
in  the  Circuit  Court  of  Franklin  County  where  that  court,  as  the 
successor  of  the  district  court,  was  engaged  in  determining  the 
validity  of  assessments  for  the  improvement  of  High  street, 
pursuant  to  the  mandate  of  the  court  in  the  Tone  case,  and  in 
the  later  case  it  was  determined  that  inasmuch  as  the  public,  in 
making  the  unauthorized  improvement,  was  upon  a  street  which 
it  owned  and  was  not  a  trespasser  as  to  Mrs.  Agler,  'she  was  not 
required  to  do  anything  until  steps  were  taken  to  make  the  assess- 
ments upon  her  property.'  The  application  of  this  doctrine  to 
the  cases  before  us  is  obvious.  If.  therefore.  Tone  v.  Columbus 
would  justify  the  purpose  for  \^hich  it  is  cited,  it  must  be  re- 
garded as  modified  by  Columbus  v.  Agler.  That  it  was  not 
intended  to  give  such  important  effect  to  a  void  enactment  should 
be  inferred  from  the  fact  that  the  court  did  not  either  overrule 
or  modify  Wright  v.  Thomas,  26  Ohio  St.,  346,  which  is  full 
authority  for  the  proposition  that  the  doctrine  of  estoppel  can 
not  be  invoked  in  a  case  of  this  character." 
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In  Cinciyinati  v.  James  et  al,  55  O.  S.,  180,  the  syllabus  is  as 
follows : 

**1.  When  an  assessment  for  a  street  iraprovement,  whether 
payable  in  installments  or  not,  is  larger  than  allowed  by  law, 
and  sufficient  has  been  paid,  though  voluntarily,  to  equal  or 
exceed  the  amount  which  could  be  lawfully  assessed,  the  collec- 
tion of  the  remainder  of  such  assessment  may  be  enjoined. 

**2.  In  such  case  the  action  is  not  to  recover  payments  already 
made,  but  to  prevent  the  collection  of  unpaid  illegal  install- 
ments/' 

In  that  case,  however,  the  city,  in  assessing  per  foot  front 
certain  corner  lots  of  which  the  105-foot  side,  instead  of  ^he  35- 
foot  front,  abutted  on  the  improvement,  had  taken  the  latter 
instead  of  the  former  as  the  assessable  frontage,  thereby  making 
the  assessment  thrice  as  large  as  it  could  lawfully  be  under  the 
rule  of  Haviland  v.  Columbus,  50  Ohio  St.,  471.  The  question 
of  estoppel  was  not  raised,  as  shown  in  the  statement  of  facts 
at  p.  181 : 

**The  city  claimed  that  the  six  payments  already  made,  were 
voluntary  payments,  and  that  the  adjustment,  under  the  rule 
in  the  Haviland  case,  shoidd  be  only  as  to  the  unpaid  four  install- 
ments, and  to  test  that  question  brought  this  ease  here  on  error, 
seeking  to  reverse  the  judgment  of  the  general  term.'* 

It  is  true  that  this  court  in  Mctcalf  v.  CarteVy  19  C.  C,  196, 
held  upon  the  authority  of  CAncinnati  v.  James,  supra,  that: 

*  *  ( 1 ) .  A  property  owner  whose  property  has  been  assessed 
for  a  street  improvement,  who,  without  objection,  has  known 
that  the  assessment  was  made,  and  has  seen  the  work  going  on, 
and  paid  three  installments  of  the  assessment,  is  not  after  that 
estopped  from  instituting  a  suit  for  enjoining  the  collection  of 
further  installments  of  such  aissessments. " 

But  in  that  case,  for  aught  that  appears,  the  installments  were 
paid  after,  and  not,  as  in  the  present  case,  before  the  improve- 
ment was  made.  Indeed  the  present  case  is  unique  in  this,  that 
the  first  installment  was  voluntarily  paid  by  plaintiff  and  all 
whom  he  represents,  before  the  contract  for  the  improvement  was 
let.     And  they  all  continued  to  pay  without  protest,  until  the 
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improvement  was  completed.  They  are  thus  held  to  a  taiowledge 
at  that  time  of  all  that  they  now  complain  of.  And  we  think  this 
circumstance  suffices  to  distinguish  the  present  case  from  Wright 
V.  Thomas,  Columbus  v.  Agler^  and  Lewis  v.  Symmes,  supra,  and 
to  bring  it  within  the  rule  of  Kellogg  v.  Ely  and  Tone  v.  Colum- 
bus. In  going  forward  with  the  improvement  the  city  relied 
upon  the  acquiescence  of  this  plaintiff  and  those  whom  he  repre- 
sents in  the  assessment  as  actually  made,  as  shown  by  their 
volhntary  payment  of  the  first  installment,  and  their  continuance 
of  such  payments  with  knowledge  that  the  work  was  being  done 
to  their  benefit  and  in  the  expectation  that  they  would  pay  for 
it  in* the  manner  already  determined. 

The  philosophy  of  the  doctrine  of  equitable  estoppel  is  clearly 
set  forth  in  a  manner  plainly  decisive  of  this  case  in  Columbus 
V.  Street  Railroad  Co.,  45  Ohio  St.,  98,  107,  where  it  is  said: 

*'In  equity  whenever  the  rights  of  other  parties  have  inter- 
vened, by  reason  of  a  man^s  conduct  or  acquiescence  in  a  state 
of  things,  about  which  he  had  an  election,  and  his  conduct  or 
acquiescence,  or  even  laches,  was  based  on  a  knowledge  of  the 
facts,  he  will  be  deemed  to  have  made  an  effectual  election ;  and 
he  will  not  be  permitted  to  disturb  the  state  of  things,  whatever 
may  have  been  his  rights  at  first.''* 

The  plaintiff's  petition  is  therefore  dismissed. 

William  Hotvell,  for  plaintiff. 

Newton  D.  Baker,  City  Solicitor  for  the  city  of  Cleveland,  and 
Harry  Payer,  Assistant  City  Solicitor  for  the  city  of  Cleveland, 
for  defendant. 
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SUFFICENCY  OP  AN  APFIDAVtT  IN  ATTACHMENT. 

Decided,  March  9,  1907. 

The  American  Manufacturing  Company  v.   The  National 

Supply  Company. 

[Circuit  Court  of  Lucas  County.] 

Attachment — Affidavit  for,  Sufficient,  When — Office  of  the  Affidavit — 
Essential  Elements,  Nature  of  the  Claim  and  Ground  of  the  Attach- 
ment Sought — Affidavit  may  be  Aided  by  Expreus  Reference  to 
Averments  of  the  Petition — Facts  Constituting  the  Cause  of  Action 
Unnecessary — Non-Resident  Corporation — Unliquidated  Damages 
Under  a  Contract. 

1.  An  affidavit  in  attachment  should  contain  a  statement  of  the  nature 

of  the  claim  in  order  to  show  that  the  action  is  one  in  which  an  at- 
tachment may  issue,  and  a  statement  of  the  ground  or  grounds  upon 
which  the  attachment  is  sought. 

2.  An  affidavit  for  attachment  contains  a  sufficient  statement  of  the  na- 

ture of  the  plaintiff's  claim,  if  in  appropriate  terms  it  refers  to  the 
petition  and  on  examination  the  petition  discloses  suoh  a  cause  aris- 
ing on  contract  as  would  justify  the  issue  of  an  attachment. 

Taber  &  Clapp,  for  the  defendant  in  error,  cited  Cook  v.  En- 
gine WorkSy  19  R..  732 ;  Northern  Nat.  Bank  v.  Rolling  Mill  (-o., 
2  N.  P.,  260;  Boston  v.  I'aigc,  9  Ohio  St.,  397;  Harrison  v.  King, 
9  Ohio  St.,  388;  Creasscr  v.  Young,  31  Ohio  St.,  57;  Hock^ 
springer  v.  Ballenhurg,  16  Ohio,  304;  Emmitt  v.  Yeig,  12  Ohio 
St.,  335;  Constable  v.  White,  1  Handy,  45;  Hoover  v.  Haslagc, 
5  N.  P.,  90;  Simpson  v.  McCarty,  78  Cal.,  175  (20  Pac.  Rep. 
406) ;  Haywood  v.  McCrory,  33  Ills.,  459;  Thierman  v.  Vahle,  32 
Ind.,  400;  Drew  y.  Dcquindre,  2  Doug.  (^Mieh.),  93;  Klenk  v. 
Schwalm,  19  Wis.,  Ill;  Phelps  v.  Young,  1  111.,  327;  Htifel  v. 
Bank,  16  Bull.,  398 ;  H albert  v.  Armstrong,  14  C\  C,  296 ;  Cald- 
well V.  Spilhnan,  7  W.  L.  J.,  149;  Pennsylvania  Ky.  v.  Peoples, 
31  Ohio  St.,  537;  Landis  v.  Case,  5  N.  P.,  366;  Conley  v.  Creigh- 
ton,  5  Am.  Law  Rec.,  421;  Conley  v.  Greighton,  2  Bull.,  4. 

WUiDMAN,  J.;  ITaynes,  J.,  and  Parker,  J.,  concur. 

This  is  a  proceeding  in  error  to  reverse  the  judgment  of  the 
court  of  common   ])leas  of  this   comity.     The  suit   below  was 
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by  the  defendant  in  error,  the  National  Supply  Company, 
against  the  plaintiff  in  error,  the  American  Manufacturing 
Company,  to  recover  unlicjuidated  damages  to  the  amount  of 
four  thousand  dollars,  upon  the  breach  of  a  certain  contract 
alleged  to  have  been  entered  into  between  the  parties.  The 
American  Manufacturing  Company,  being  a  non-resident,  was 
brought  into  court  by  proceedings  in  attachment,  and  the  only 
ground  of  claimed  error  before  us  is,  that  the  court  below  erred 
in  holding  sufficient  the  affidavit  for  said  attachment. 

It  is  claimed  that  this  affidavit  is  defective  in  that  it  does 
not  with  sufficient  clearness  state  the  nature  of  the  plaintiff's 
claim.  In  this  respect  the  affidavit  says,  ''That  the  nature 
of  the  plaintiff's  claim  in  this  action  is  a  demand  arising  upon 
contract,  as  is  set  forth  in  the  petition  filed  herein."  No 
attack  is  made  upon  the  affidavit  for  any  alleged  insufficiency 
in  other  respects.  It  is  not  claimed  that  it  does  not  sufficiently 
state  a  proper  ground  for  the  attachment — the  non-residence 
of  the  defendant  corporation — ^nor  that  it  fails  in  any  of  the 
other  averments  recjuired  by  the  statute.  It  is  insisted,  how- 
ever, that  it  does  not  sufficiently  state  the  nature  of  the  plaint- 
iff's claim,  and  that  its  reference  to  the  allegations  of  the 
petition,  to  reinforce  and  supply  whatever  may  be  lacking  in 
the  affidavit,  is  not  permissible. 

An  affidavit  for  an  attachment  may  properly  be  divided  into 
two  essential  parts.  One  is  a  statement  of  the  nature  of  the 
claim,  in  order  to  show  that  it  is  a  case  in  w^hich  an  attachment 
may  issue.  The  other  is  a  statement  of  the  ground  of  the 
attachment  sought  in  the  particular  case.  There  are  numerous 
grounds  for  an  attachment;  one  of  which  is,  that  the  defend- 
ant is  a  foreign  corporation — or  a  non-resident  of  this  state. 
This  affidavit  says  both  that  the  American  Manufacturing 
Company  is  a  non-resident  of  the  state  of  Ohio  and  that  it 
is  a  foreign  corporation.  The  last  clause  of  Section  5521,  stat- 
ing the  grounds  of  attachment,   provides  that: 

*'An  attachment  shall  not  be  granted  on  the  ground  that 
the  defendant  is  a  foreign  corporation  or  a  non-resident  of 
this  state,  for  any  claim  other  than  a  debt  or  demand  arising 
upon  contract,  judgment  or  decree,  or  for  causing  death  or  a 
personal  injury,  by  a  negligent  or  wrongful  act." 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       581 

1907.]  Lucas  County. 

Section  5522  provides  what  are  the  requisites  of  the  aflSdavit, 
as  follows: 

**An  order  of  attachment  shall  be  made  bv  the  clerk  of  the 
court  in  which  the  action  is  brought,  in  any  case  mentioned 
in  the  preceding  section,  when  there  is  filed  in  his  office  an 
affidavit  of  the  plaintiff,  his  agent  or  attorney,  showing:  (1) 
The  nature  of  the  plaintiff's  claim. *' 

Then  there  are  certain  other  matters  in  regard  to  the  justice 
of  the  claim  and  of  the  existence  of  one  of  the  grounds  for 
the  attachment  as  provided  in  the  preceding  section.  The 
statute  does  not  provide  that  there  shall  be  any  especial  form 
of  stating  the  nature  of  the  claim.  Indeed,  it  does  not  say, 
in  terms,  that  the  affidavit  shall  state  the  nature  of  the  claim, 
but  it  says  that  the  affidavit  shall  show  it — that  is,  that  an 
affidavit  shall  be  filed  showing  the  nature  of  the  plaintiff's 
claim.  This  affidavit — as  has  been  once  before  said  by  this 
court  in  another  case — is  not  directed  to  the  court,  but  is  rather 
for  the  information  of  the  clerk  and  to  authorize  the  clerk  to 
issue  the  process  in  an  attachment  proceeding.  In  a  case  which 
I  decided  while  on  the  common  pleas  bench  {Hoover  &  Wood- 
ward V.  Haslage,  5  Nisi  Prius  Reports,  p.  90)   I  held  that: 

'*It  is  unnecessary,  in  an  affidavit  for  attachment,  to  allege 
the  facts  constituting  the  cause  of  action  on  which  the  attach- 
ment is  based.  The  plaintiff  is  required  to  state  only  the 
*  nature  of  the  claim.'  An  affidavit  which  states  that  the  action 
is  *upon  a  book  account  for  merchandise  sold  to  said  defend- 
ant, amounting  to  $471.47,'  is  in  this  respect  a  substantial 
compliance  with  the  statute,  and  sufficient." 

This  case  was  affirmed  by  the  circuit  court ;  but,  as  no  special 
emphasis  was  laid  by  the  circuit  court  in  its  decision  of  the 
case  upon  the  question  of  the  sufficiency  of  the  affidavit,  in 
this  statement  of  the  nature  of  the  claim,  I  will  make  no  special 
reference  to  it  further  than  to  cite  it,  infra. 

In  their  bearing  upon  the  (juestions  here  involved,  some  of 
them  close  and  some  remote,  I  cite  the  cases  of  Haslage  v. 
Hoover  &  Woodward,  16  Circuit  Ct.,  570;  Covsfahic  v.  White, 
1  Handy,  44;  Simpson  v.  McCartff,  7S  Val,  175   (12  Am.  St. 
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Rep.,  37);  Cope  v.  Mijiing  &  Prospecting  Co,,  1  Montana,  53; 
Haywood  v.  McCrory,  33  Ills.,  459,  in  which  on  page  462,  the 
court  says: 

**The  statute  does  not  require  the  nature  of  the  indebtedness 
to  be  described  with  any  degree  of  particularity.  The  affidavit 
states  the  nature  and  amount  of  the  indebtedness;  and  that 
is  all  that  the  law  requires  to  be  stated  in  regard  to  it." 

I  cite  also:  Thrirman  v.  Vahlc,  32  Ind.,  400;  Drew,  Receiver, 
V.  Deqtiindre,  2  Douglas  (Mich.),  93;  Klink  v.  Schwalrn,  19 
Wis.,  Ill;  Phelps  v.  Young,  1  Ills.,  327,  where  the  question  was 
raised  as  to  the  sufficiency  of  the  affidavit  for  an  attachment, 
as  in  the  case  at  bar,  and  it  was  held  by  the  court: 

**  Under  the  attachment  law  of  1827,  which  requires  that 
the  amount  and  nature  of  the  indel)t(Hlness  should  be  specified 
in  the  affidavit,  it  is  sufficient  to  state  that  the  non-resident  is 

justly   indebted   to  the  plaintiff  in  the  sum  of  $ by   his 

certain  instrument  in  writing  signed  by  him. 


}} 


In  the  case  at  bar,  we  have  an  averment  as  to  the  justice  of 
the  claim — that  the  plaintiff  ought  to  recover  the  sum  of  $4,000, 
and  that  the  claim  is  one  arising  on  contract,  with  the  other 
reference  already  recited,  to  the  petiticm  for  more  specific 
information  as  to  the  character  of  the  action.  The  Illinois 
court  in  the  case  just  cited,  says: 

**The  proceeding  must  be  considered  as  one  against  a  non- 
resident debtor,  and  all  the  fornus  of  the  statute  appear  to 
have  been  complied  with,  unless  the  affidavit  upon  which  the 
attachment  was  sued  out  should  be  defective  in  not  sufficiently 
specifying  the  nature  of  the  indebtedness.  The  statute  re- 
quires that  the  plaintiff  in  the  attachment  shall  specify  in  his 
complaint,  on  oath  or  affirmation,  the  amount  and  nature  of 
the  indebtedness  of  the  defendant.  The  deposition  sets  out  that 
Phelps  is  justly  indebted  unto  the  plaintiff  'in  the  sum  of 
fourteen  hundred  dollars  by  his  certain  instrument  of  writing 
signed  by  him';  and  the  question  is  thus  presented  for  deter- 
mination whether  this  is  the  description  of  specification  intend- 
ed by  the  statute.  It  would  seem  at  a  first  examination  of  the 
object  of  the  act,  that  there  was  not  that  compliance  with  its 
spirit  in  the  specification  given,  jis  its  framers  intended,  but 
when  it  is  recoUec^ted  that  the  plaintiff  has  filed  his  declara- 
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tion,  in  which  the  entire  cause  of  action  is  fully  set  forth,  the 
objection  loses  its  force.'' 

The  case  of  Miller  v.  Chandler,  29  Loxiisiana  Annual,  p.  88, 
is  a  case  in  which  the  affidavit  for  attachment  was  held  to  be 
aided  by  the  averments  of  the  petition.  Probably  in  that  case 
the  affidavit  was  one  upon  the  same  sheet,  or  written  with  the 
petition  itself,  but  I  fail  to  see  that  that  makes  any  substantial 
difference.  The  decision  of  the  court  was,  in  this  respect,  as 
follows : 

**The  petition  sots  out  clearly  and  distinctly  a  cause  of  action 
ex  contractu  a  debt  alleged  to  be  due  to  plaintiff  by  defendant, 
and  it  charges  that  defendant  is  a  pon -resident.  The  affidavit 
is  that  *all  the  allegations  of  the  foregoing  petition  are  true.' 
There  can  be  no  question  as  to  the  sufficiency  of  this  affidavit 
to  authorize  the  order,  and  to  maintain  the  writ  of  attachment." 

It  does  not  seeni  to  be  disputed  by  counsel  for  plaintiff  in 
error  that  if  the  petition  had  been  sworn  to  absolutely  and  the 
affidavit  had  then  referred  to  it  and  made  the  petition  a  part 
of  the  affidavit,  with  such  reference,  that  it  might  be  used  in 
aid  of  the  affidavit  to  determine  the  nature  of  the  proceeding; 
but  it  is  contended  that  in  the  case  at  bar  the  petition  is  not 
sworn  to  absolutely  and  that  the  affidavit  does  not  expressly 
make  the  petition  a  part  of  it,  although  it  says  that  the  case 
is  one  arising  on  a  contract,  **as  is  set  forth  in  the  petition 
filed  herein." 

In  the  case  of  Stifel  v.  Cincinnati  Nat'l  Bank,  16  Weekly 
Law  Bulletin,  398,  the  Cincinnati  Superior  Court,  at  its  general 
term,  in  October,  1886,  passed  upon  a  case  in  which  reference 
was  made,  in  an  affidavit  for  attachment,  to  the  petition  in 
the  case,  and  the  court  held: 

**  Averments  in  the  petition  in  an  action  may,  by  express 
reference,  be  incorporated  in  an  affidavit  for  attachment." 

I  will  not  take  time  to  read  the  case,  which  is  especially  in- 
teresting in  that  it  cites  a  number  of  authorities  bearing  more 
or  less  closely  upon  the  question,  including  the  ease  which  I 
have  already  cited  of  Miller  v.  Chandler,  supra,  decided  by 
the  Supreme  Court  of  Louisiana. 
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It  is  our  view  that  this  affidavit,  while  not  quite  so  specifically 
drawn  as  it  might  well  have  been,  is  still  sufficient,  if  an  ex- 
amination of  the  petition  to  which  it  refers  discloses  such  a 
case  arising  on  a  contract  as  would  justify  the  issue  of  an 
attachment  against  a  non-resident  debtor.  We  think  that  the 
petition  discloses  such  a  case.  It  is  a  case  for  unliquidated 
damages,  but  it  is  a  ciise  arising  on  a  contract. 

In  another  case  which  was  before  me  on  the  common  pleas 
bench,  Samuel  M.  Landis  v.  Cora  E,  Case,  5  Nisi  Prius  Rep.. 
366,  I  held  that  : 

**An  attachment  will  lie  on  the  ground  that  the  defendant 
is  a  non-resident  of  the  state  iinder  R.  S.  5521,  subs.  1  and  9, 
and  constructive  service  may  be  obtained  by  publication,  in  an 
action  for  special  damages  for  breach  of  land  contract  notwith- 
standing the  fact  that  such  damages  are  unliquidated.'* 

I  based  my  opinion  very  largely  upon  the  case  of  Pennsyl- 
vania liailroad  Co,  v.  Peoples,  31  0.  S.,  537,  which  holds: 

*' Negligence  of  a  railway  company  by  which  a  passenger  is 
injured,  may  be  made  the  basis  of  an  action  upon  the  company's 
contract  to  carry  the  passenger,  or  in  tort,  at  the  passenger's 
election,"  and  ''although  the  case  was  clearly  one  for  unlicjui- 
dated  damages,  the  cause  of  action  was  one  arising  upon  con- 
tract within  the  meaning  of  the  attachment  statute  before  re- 
ferred to. "  ' 

The  Supreme  Court  referred  to  the  statute  relative  to  at- 
tachments and  affidavits  therefor. 

Our  ccmclusion  is,  that  this  case  is  one  in  which  an  attach- 
m(^nt  is  authorized;  the  affidavit  discloses  the  fact  that  the 
defendant  was  a  non-resident  corporation  and  the  other  grounds 
for  an  attachment,  and  that  there  was  brought  to  the  knowledge 
of  the  clerk,  before  the  issuing  of  the  order  of  attachment,  the 
nature  of  the  plaintiff 's  claim  with  sufficient  precision  to 
jiLstify  the  clerk  in  the  issuance  of  the  writ.  We  think  that 
the  court  below  did  not  err  in  overruling  the  motion  to  dis- 
charge the  attachment,  and  the  judgment  below  will  be  affirmed. 

Smith  &  Beckivith,  for  plaintiff  in  error. 

Taber  &  Cl<ipp,  for  defendant  in  error. 
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AGREEMENT  AMONG  BENEFICIARIES  AS  TO  INTENTION  OP 

TESTATOR- 

LCircuit  Court  of  Hamilton  County.] 

Lawrence  PoiiAND  et  al  v.  The  St.  Joseph's  Orphan  Asylum 

Association  op  Cincinnati.* 

Decided,  May  18,  1907. 

« 

Wills — Wrong  Conatructioti  of  hy  the  Beneficiaries — Should  he  Upheld 
by  the  Courts,  when — Power  of  an  Archbishop,  Named  as  Trustee, 
to  Enter  into  such  an  Agreement — Emergency  Warranting  such 
Action — Discretionary  Power  of  Trustee. 

1.  An  archbishop  who  Is  named  as  trustee  of  a  devise  has  power  to 

enter  Into  an  agreement  with  the  other  beneficiaries  under  the  will 
with  respect  to  the  construction  to  be  placed  upon  Its  provisions, 
and  he  exercises  no  more  than  a  reasonable  discretion  In  so  doing, 
when  confronted  by  the  emergency  of  an  Impending  contest  of  the 
will,  and  delay  on  his  part  In  acting  or  a  refusal  to  act  might  result 
In  irreparable  loss  to  the  cestui  que  trustent. 

2.  Such  an   agreement   when   entered   Into  In  good   faith   by  all   the 

parties  Interested  in  the  disposition  of  the  estate  will  be  upheld  by 
the  court,  notwithstanding  the  construction  which  was  adopted  was 
not  the  construction  which  the  court  would  have  placed  on  the  will. 

Smith,  J. ;  Gifpen,  J.,  and  Swing,  J.,  concur. 

Upon  consideration  of  this  case  to  ascertain  the  construction 
of  the  will  of  (ire<?()ry  Rossitor,  and  particularly  the  two  clauses 
5  and  6  of  said  will,  the  court  is  of  the  opinion  that  the  intention 
of  the  t(*stator  was  to  ^ive: 

1st.  To  Mary  L.  Rossiter  a  life  estate  in  his  real  estate,  and 
also  his  personal  estate  for  life ;  and 

2d.  The  remainder  in  all  of  his  estate,  incliidinir  the  fw  in 
the  real  (stiUe,  and  all  of  his  personal  property,  after  paying: 
certain  specific  bequests  therein  set  forth,  to  Archbishop  Elder 
and  his  successors  in  trust  for  St.  Joseph  s  Orphan  Asylum  of 
this  city. 


♦Affirming  Poland  v.  Ht.  Joseph's  Orphan  Asylum,  4  O.  L.  R.,  337. 
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We  reach  this  conclusion  by  reason  of  the  fact  that  all  the 
items  in  a  will  must  be  construed  together,  if  possibk,  so  as  to 
have  each  take  effect,  and  in  placing  this  construction  *  upon 
the  clauses  full  force  and  effect  is  given  to  each  clause  in  the 
will  under  consideration.  Smith  v.  Bell,  6  Peters,  68;  Robins  v. 
Smith,  Jr.,  72  0.  S.,  1,  and  cases  cited. 

It  appears,  however,  that  vsoon  after  the  d(»ath  of  Gre(rory 
Rossiter,  ^lary  L.  Rossiter,  his  sister  and  legatee  under  the  will, 
and  Archbishop  Elder,  as  tnistee  for  St.  Joseph's  Orphan 
Asylum,  made  an  agreement  with  regard  to  their  construction 
of  the  will,  as  follows: 

** Whereas,  the  last  will  and  testament  of  Grej^ory  Rossiter, 
deceased,  was  duly  probated  on  June  26th,  1899,  Case  No. 
48064,  Ilamilton  County,  Ohio,  Probate  Court;  and, 

**  Whereas,  some  doubt  or  (|uestion  may  exist  or  hereafter 
arise  as  to  the  true  meaning  or  construction  to  be  given  to  iU^ms 
5  and  6  of  said  will  as  to  the  leg&l  disposition  of  the  personal 
property  of  said  deceiient;  and, 

**  Whereas,  it  is  manifest  to  our  minds  that  the  decedent  in 
referring  to  personal  property  in  said  it^^m  6  intended  thereby 
to  mean  and  refer  to  personal  property  growing  out  of  the 
invi^tment  of  the  proceeds  arising  from  the  sale  of  real  estate, 
if  any  should  be  sold  by  Mar^'  L.  Rossiter,  and  to  no  other  per- 
sonal property  or  intended  to  refer  to  leasehold  property  as 
pers(^nal  property. 

**N()w,  therefore,  know  all  men  that  we,  the  undersigned, 
Mary  L.  Rossiter,  sister  of  said  decedent,  and  Mast  Rev. 
William  Henry  Elder,  Catholic  Archbishop  of  Cincinnati,  Ohio, 
a  beneficiary  trustee  under  said  will,  for  and  in  consideration 
of  the  avoidance  of  litigation,  and  in  consideration  of  mutual 
concessions  tending  thereto,  heireby  agi^ee  for  ourselves  and 
those  who  may  come  after  us,  that  the  real  and  true  construction 
and  meaning  to  be  given  to  said  items  5  and  6,  and  to  all  of 
said  will  shall  be  given  as  follows: 

**  First.  Mary  L.  Rossiter  shall  have  the  use  of,  and  the  in- 
come of  all  the  real  estate  of  the  decedent  during  her  lifetime, 
and  such  other  power  over  the  same  as  the  will  provides. 

*' Second.  That  said  Mary  L.  Rossiter  shall  have  all  the  per- 
sonal proi>erty  of  the  dec(Klent,  including  cash  in  hand,  stocks, 
bon<ls  arid  credits,  and  other  personal  property  absolutely  as 
her  own. 

**  Third.  That  at  the  death  of  said  Maiy  L.  Rossiter  the  real 
estate  of  the  dcKjedent  shall  pass  to,  and  vest  absolutely  in,  the 
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Most  Rev.  William  Henry  Elder,  Archbishop,  as  aforesaid,  or 
his  .successor  in  office,  in  trust,  nevertheless,  for  the  uses  and 
purposes  set  forth  in  said  will. 

*' Fourth.  That  after  the  doath  of  said  Mary  L.  Rossiter  any 
personal  property,  the  proceeds  from  the  sale  of  real  estate  of 
the  decedent,  made  by  said  Mary  L.  Rossiter  under  authority 
of  the  will,  -or  any  real  (state  or  securities  in  which  such  pro- 
ceeds shall  be  invested,  shall  pavss  to  and  vest  absolutely  in  said 
IVIost  Rev.  William  Ilonry  Elder,  Archbishop,  as  aforesaid,  or 
his  successor  in  office,  in  trust,  nevertheless,  for  the  uses  and 
purposes  set  forth  in  said  will. 

*'In  witness  whereof,  we  have  hereunto  set  our  hands  in 
duplicate,  this  30th  day  of  June,  1899. 

*'Mary  L.  Rossiter. 
**Wn.LiAM  Henry  Elder, 
^'Catholic  Archbishop  of  Cincinnati,''- 

By  this  paper  the  two  parties  mentioned  agreed  that  the  true 
construction  of  items  5  and  6  p^ave  Mary  L.  Rossiter  th(^  per- 
.sonal  estate  absolutely,  and  a  life  estate  in  the  real  estate,  with 
remainder  to  the  Archbishop  in  trust.  While  this  construction 
is  opposed  to  what  we  think  is  the  true  construction  of  the 
will,  yet,  if  the  Archbishop  had  power  to  enter  into  such  an 
agreement,  the  court  will  enforce  the  writing  as  convstrued  by 
the  parties  interested  and  affected  thereby.  Where  parties  meet 
together  to  make  a  sittlement  and  place  a  construction  upon  the 
langiuige  used  in  a  will,  and  agree  as  to  the  intention  of  the 
testator,  and  the  meaning  of  the  language,  such  construeticm 
will  be  upheld.  Pate  v.  Fvpuch,  122  Ind.,  10;  FoUmer's  Appeal, 
37  Penn.  St.,  121 ;  30  Am.  &  Eng.  P:)ncy.,  673,  and  cases  cited. 

But  it  is  claimed  by  the  defendant  that  ^Archbishop  Elder, 
as  trustee  for  St.  Joseph's  Orphan  Asylum,  was  without  power 
to  ent<?r  into  such  a  settlement  and  a^^reement  of  construction 
of  the  will  in  question.  The  will  itself  does  not  give  the  trustee 
the  discretion  under  which  he  acted,  but  under  the  evidence  in 
this  case,  the  court  is  of  the  opinion  that  the  rule  of  law  allow- 
ing trustees  under  certain  circumstances  to  exercise  the  discre- 
tionary powers  of  an  absf)lute  owner  is  applicable  to  this  case, 
and  that  the  trusti<»  had  such  power.  Exigencies  arose  which 
demanded  his  immediate  action,  and  it  is  evident  that  it  was  for 
the  interest  of  the  Ix'neficiarv  that  he  should   liave  exei'ciseil 
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the  reasonable  discretionary  power  be  had  in  the  emergencies 
existing  at  the  time  the  agreement  was  made.  When  the  cir- 
cumstanc(«  are  such  as  to  require  immediate  or  prompt  action 
on  tbe  part  of  the  trustee,  and  it  appears  that  be  acts  in  good 
faith,  and  to  the  best  of  bis  judgment,  he  \\ill  be  sustained  by 
the  court;  and  in  an  emergency  which  involves  a  delay  that 
might  be  attended  with  injury  or  loss  to  tbe  esta^te,  the  trustee 
will  be  upheld  in  tbe  timely  and  wise  exercise  of  discretionary 
I>ower.  Perry  on  Trusts,  Vol.  2,  Section  476;  Beech  on  Tnists 
and  Trustees,  Vol.  2,  p.  992,  and  cases  citedL 

Tbe  Archbishop  bad  full  power  as  tbe  sole  trustee  under  the 
la\^  to  enter  into  such  an  agreement.  He  was  not  alienating 
cburcb  property.  He  acted  in  good  faith.  Tbe  agreement  was 
entered  into  at  a  time  when  he  and  Mrs.  Kossiter  believed  that 
an  attempt  might  l)e  made  to  break  tbe  will,  and  thereby  in  ease 
tbe  will  was  set  aside,  he  would  lose  all  bis  interest  in  the  estate. 
At  least  he  believed  that  such  a  suit,  if  brought,  might  mate- 
rially lessen  the  interests  of  his  beneficiary. 

In  making  tbis  agreement,  tbe  court  feels  that  he  acted  in 
tbe  greatest  good  faith  and  exercised  that  careful  and  wise 
judgment  which  is  upheld  by  tbe  law  in  such  eases,  and  although 
the  construction  placed  upon  the  will  by  the  pai'ties  to  the 
agreement  is  not,  in  the  opinion  of  the  court,  the  true  construc- 
tion, yet,  tbe  Archbishop  having  power  to  enter  into  said  agree- 
ment, and  benefits  having  accrued  to  his  beneficiary,  wbero 
perhaps  otherwise  great  los-s  would  have  accrued,  the  court  will 
enforce  the  eoiLstruction  placed  upon  the  will  by  the  parties, 
and  a  decree  may  be  taken  in  accordance  herewith. 

0.  J.  Cosgrave,  for  plaintiff. 

J.  Lcdtjard  Lin-coln  and  Denis  F,  Cash,  for  the  Archbishop 
and  St.  Joseph's  Orphan  Asylum. 
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ALLOWANCE  TO  A  WIFE  WHERE  MVORCE  HAS  BEEN 
GRANTED  ON  HER  AGGRESSION. 

[Circuit  Court  of  Cuyahoga  County.] 

Charles  Kp:ls()  v.  Emma  F.  Lovejoy  et  al.* 

Decided,  Novemher  10,  1905. 

Divorce  and  Alimony — Allowance  to  Wife  as  Alimony — Distinguished 
from  an  Allowance  Under  Section  5700 — Attachment — Will  Lie 
for  Recovery  of  Allowance  in  the  Latter  CasCy  When. 

1.  Where  a  divorce  is  decreed  for  the  aggression  of  the  wife,  and  the 

court  has,  under  Section  5700,  adjudged  to  her  such  share  of  her 
husband's  estate  as  seemed  reasonable,  the  allowance  stands  upon 
an  entirely  different  footing  from  one  made  In  a  case  where  the 
divorce  is  granted  on  the  husband's  aggression;  and  the  character 
of  the  allowance  in  the  former  case  is  not  changed  by  the  fact 
that  in  the  decree  it  is  designated  as  "alimony." 

2.  Where  an  allowance  to  a  wife,  made  under  the  provisions  of  Sec- 

tion 5700,  has  not  been  paid  a  creditor  of  the  wife  may  garnishee 
the  husband  and  subject  the  money  due  on  this  allowance  to  the 
payment  of  his  claim  in  the  same  way  such  creditor  could  garnishee 
any  other  debtor  of  the  wife. 

Marvin,  J.;  Henry,  J.,  and  Winch,  J.,  concur. 

Error  to  the  court  of  common  picas. 

The  only  thing  here  to  be  determined  is  whether  certain  moTiey 
which,  under  an  order  of  the  court  of  common  pleas,  one  Clar- 
ence D.  Lovejoy  was  requinnl  to  ])ay  to  said  Emma  F.  Lovejoy 
and  which  has  not  been  paid,  can  be  reached  by  attachmc»nt  and 
garnishee,  by  a  creditor  of  said  p]mma. 

Proper  grounds  for  the  issuing  of  the  attachment  are  shown 
in  the  affidavit.  Is  there  a  fund  lial)le  to  be  attached?  The 
order  requiring  the  payment  to  be  made  by  (•larence  to  Emma 
was  entered  in  an  action  in  which  Clarence  sued  p]mma  for 
divorce,  and  was  successful.  The  decree  of  divorce,  as  far  as  it 
need  here  be  noticed,  reads : 

*'The  court  further  finds  that  the  defendant'*  (Emma  F.  Love- 
joy)  **has  been  guilty  of  willful  absence  from  said  plaintiff 


*  Affirmed  by  the  Supreme  Court  without  report,  April  30,  1907. 
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(Clarence  D.  Lovejoy)  **for  three  (3)  years  prior  to  the  filing 
of  his  petition  herein  and  by  reason  thereof  the  plaintiff  is  en- 
titled to  a  divorce  as  prayed  for.  It  is  therefore  adjudged  and 
decreed  that  the  marriage  contract  heretofore  existing  between 
the  parties  be  and  the  same  is  hereby  dissolved  and  both  par- 
ties are  released  therefrom.  The  defendant  is  hereby  allowed 
as  reasonable  alimony  the  sum  of  five  hundred  and  sixty  dollars 
($560),  payable  in  monthly  installments  of  twenty  dollars,  on 
the  10th  of  each  month  hereafter,  and  said  plaintiff  is  ordered 
and  adjudged  to  pay  to  said  defendant  the  said  sum  of  $560 
in  monthly  installments  of  $20  on  the  10th  of  each  month,  said 
payment  to  be  made  to  the  clerk  of  this  court  for  said  de- 
fendant.'' . 

It  will  be  noticed  that,  though  the  money  here  ordered  to  be 
paid  is  spoken  of  in  the  order  as  ** alimony,"  it  is  not  made  under 
the  statute  authorizing  the  court  to  allow  alimony  to  the  wife. 
That  statute  is,  Section  5699,  Revised  Statutes,  and  provides 
for  alimony  to  wife  only  in  cases  where  the  wife  is  granted  a 
divorce  by  reason  of  the  aggression  of  the  husband. 

In  cas(»s  where  the  husband  is  granted  a  divorce  by  reason  of 
the  aggression  of  the  wife,  the  court  is  authorized  to  grant  ali- 
mony to  the  husband  in  a  proper  case,  but  not  to  grant  alimony 
to  the  w4fe  (Section  5700,  Revised  Statutes).  The  provisions 
in  such  a  case  as  to  the  property  rights  of  the  wife  are  that  she 
shall  be  barred  of  all  rights  of  dower;  that  she  shall  be  restored 
to  all  of  her  lands,  tenements  and  hei'editaments  not  allowed  to 
her  husband  as  alimony,  subject  to  his  right  of  dower  therein, 
'*and  the  court  may  adjudge  to  her  such  share  of  the  husband's 
real  or  personal  property,  or  both,  as  it  deems  just  and  rea- 
scmable. ' ' 

The  reading  of  these  two  sections  make  it  very  clear  that  the 
allowance  made  to  the  wife,  in  case  she  secures  a  divorce  from 
her  husband,  stands  upon  a  very  different  footing  from  that 
upon  w^iieh  the  allowance  to  her  stands  when  he  is  granted 
a  divorce  on  account  of  her  aggression.  In  the  former  case, 
every  consideration  of  goo<l  morals  and  common  justice  re- 
(jnire  that  he  should  ccmtribute  to  the  support  of  his  wife  and 
not  be  relieved  of  that  duty  because  he  has  so  conducted  himself 
that  he  is  no  longer  .worthy  to  be  her  husband,  and  reasons  for 
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holding  siich  allowance  should  not  be  diverted  from  that  pur- 
pose may  be  very  strong,  which  do  not  exist  at  all  where,  by 
reason  of  her  wrongdoing,  she  is  unfit  to  be  his  wif(%  and  the 
court  has  awarded  her  a  reasonable  share  of  his  property.  The 
fact  that  what  was  allowed  to  Mrs.  Lovejoy  here  is  called  *' ali- 
mony'*  in  the  order  can  not  affect  the  question  of  what  the 
court  had  authority  to  do.  That  authority  was  to  *  ^adjudge  to 
her  such  share  of  her  husband's  property  as  it  deemed  reasona- 
ble." That  having  been  so  adjudged  to  her  became  her  property 
and  subject  to  be  applied  to  the  payment  of  her  debts,  as  any 
other  property  belonging  to  her  would  be. 

The  authorities  cited  as  to  the  nature  of  a  claim  for  alimony 
which  has  been  decreed,  but  not  paid,  are  not  applicable  to  a 
cast*  like  the  one  under  consideration. 

In  the  case  of  Hdssaurek  v.  Markhr&it,  Admr.,  68  O.  S.,  554, 
Judge  Shauck  says,  in  the  opinion  on  page  579: 

**Nor  need  we  consider  the  nature  of  the  obligations  upon 
which  decrees  for  alimonies  ai-e  founded,  since  the  finding  of 
the  court,  upon  the  evidence  that  the  wife  had  been  willfully 
absent  for  more  than  three  years,  and  its  judgment  that  the  mar- 
riage relation  should  be  terminat^^d  for  that  reason  excluded 
her  right  to  alimony.  The  court  having  concluded  that  a  di- 
vorce should  be  decreed  for  her  aggression,  its  further  jurisdic- 
tion was  defined  by  Section  5700. ' ' 

The  court  below  erred  in  its  holding  that  this  attachment 
should  be  discharged,  and  for  that  reason  the  judgment  is  re- 
versed. 

Klein  &  Tlarris,  for  plaintiff  in  error. 

llcrrkk  cO  Hopkins,  for  deftMidant  in  (»rror. 
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CONSTRUCTION  OF  WILL. 

[Circuit  Court  of  Hamilton  County.] 

Theodore  M,  Harding,  Trustee  under  the  Wn.L  op  Theodore 

^Iarsh,  v.  Sarah  D.  Marsh  et  al.* 

Decided,  June  19,  1906. 

Will — Construction  of — Where  there  icas  a  Provision  for  a  Life  Estate — 
Then  Estates  in  Fee  Tail — Then  Estates  in  Fee. 

Under  the  will  of  M  his  estate  passed  to  his  wife  for  life,  then  to  his 
sisters  in  fee  tail,  and  then  to  their  issue  in  fee  simple;  or  in  the 
absence  of  issue  of  any  sister,  her  share  to  pass  to  the  surviving 
sisters  or  sister  in  fee  simple. 

The  action  was  brouirht  in  the  court  of  common  picas  by 
Theodore  Hardin*^,  trust4.^e  under  the  will  of  Theodore  Marsh, 
to  construe  the  will.  The  issue  was  as  to  whether  Flora  C. 
Knight,  a  granddaughter  of  one  of  the  sisters  of  the  testator, 
had  any  interest  in  the  estate.  The  grandmother  w^as  a  sister 
of  the  tc«tator,  and  died  su])S3(iuent  to  his  death,  but  prior  to 
the  death  of  his  widow  to  whom  a  life  e.state  was  given.  This 
sister  left  a  son,  who  died  testate  beciueathing  his  property  to 
Flora  C.  Knight,  his  only  child.  The  fourth  and  fifth  items 
of  the  will  are  subjoined: 

*' Fourth.  It  is  my  will  that  at  tho  death  of  my  said  wife, 
Rachel  Marsh,  and  at  the  termination  of  the  life  estate  herein 
created,  all  of  my  said  estat(»  shall  become  the  property  and  vest 
in  my  sisters,  Margai^'t  A.  Knight  and  Sarah  D.  Marsh,  of 
Ilartwell,  Hamilton  county,  Ohio,  and  Mary  C.  Harding,  now 
residing  in  Canon  City,  Colorado,  and  the  heirs  of  their  bodies 
forever:  And  in  the  event  of  the  death  of  any  of  ray  sisters, 
without  issue,  the  share  to  which  said  sister  would  be  entitled 
shall  be  divided  or  distributed  among  my  remaining  sisters, 
or  in  the  death  of  both  to  my  remaining  sister,  or  in  the  death 
of  all  to  the  heir  or  heir  of  such  sister  or  sisters  as  his  or  their 
mother  would  have  taken  if  alive,  subject,  however,  to  the 
conditions  and  provisions  of  the  trust  herein  created,  nani'^ly  s 


Affirmed  by  the  Supreme  Court  without  report,  May  14,  1907. 
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*'That  immodiatoly  after  the  decease  of  my  said  wife,  Rachel 
Marsh,  and  the  terniination  of  said  life  estate  as  he:*ein  pro- 
vided, for  a  period  of  ten  years,  all  the  income  arisii;^'  from 
my  estate,  real  or  personal,  of  whatever  nature  and  (h»'ei'ipt:on 
shall  be  collecte:!  })y  my  nephew,  Theodore  I\I.  TIardinjx,  now 
residing  in  Cancm  City,  Colorado,  whom  I  ai)i)oint  as  a  special 
trustee  for  that  purpose  and  the  trust  herein  ereatt^d — and  shall 
be  expended  and  distri})utod  by  him  as  follows: 

**(a)  That  one-half  of  all  such  gross  income  ar'sing  from 
my  estiite  for  a  iH»riod  of  t(ui  years  after  the  death  of  my  said 
wife,  Rachel  Marsh,  shall  be  held  by  the  said  Theodore  M.  Hard- 
ing, or  his  successor,  as  a  fund  in  trust  for  the  en=(*tion  and 
•tMH*Btriiction  of  a  good  substantial  business  block  on  the  south- 
east corner  of  Sixth  street  hihI  Central  avenue  in  the  c'.ty  of 
Cincinnati,  O.,  to  be  known  and  designated  as  the  **  Marsh 
Block, '^  in  commemoraticm  of  my  father.  John  Marsh,  and 
said  trustee,  or  his  successor,  is  hereby  authorized  and  directed 
to  superintend  the  erection  and  construction  of  said  building 
or  block ;  and  in  order  to  increase  th(*  trust  fund  for  that  pur- 
pose the  said  trustee,  or  his  suect^ssor,  is  hei'cby  directed  to 
invest  such  portion  of  my  income  from  time  to  time  as  his 
judgment  may  direct  in  si^curities  of  the  United  States,  the 
state  of  Ohio,  or  the  city  of  Cincinnati. 

'*  (h)  That  my  said  trustc^e,  or  his  successor,  is  hereby  author- 
ized and  directed  after  the  payment  of  all  taxe«,  assessments 
and  repairs  from  one-half  of  the  gross  inccmie  arising  from  my 
estate  for  said  jHM-iod  of  ten  years  after  the  death  of  my  wife, 
Kachel  Marsh,  and  the  termination  of  the  life  esi^at^*  herein 
created,  to  [)ay  the  residue  of  such  one-half  of  the  gross  income 
for  the  period  aforesaid  in  semi-annual  payments,  to  my  said 
sistei-s,  Margaret  A.  Knight,  Sarah  1).  Mar-sh  and  Mary  C. 
Harding,  or  their  legal  heirs  ace:)rding  to  the  former  provision 
of  this  station  as  to  the  distribution  of  my  estate,  and  that 
my  said  trustee,  or  his  suceessoi*,  account  annually  to  the  Pro- 
bate Court  for  Hamilton  County,  Ohio,  for  all  moneys  so 
collected,  invested  and  ('xi)ended  by  him  as  trustee  aforesaid, 
and  that  his  conipensati(m  in  the  premises  be  fixed  by  said 
court. 

** Fifth.  It  is  my  will  that  at  the  expiration  of  the  said 
period  of  ten  years  after  the  death  of  my  wife,  Rachel  ^larsh, 
the  said  trustee,  or  his  successor,  shall  make  distinbution  of 
all  of  the  pei-sonal  property  belonging  to  my  estate  among 
my  said  sisters,  Margaret  A.  Knight,  Sarah  D.  Mai-sh  and  Mar>^ 
C.  Hardinir,  or  their  legal  representatives  as  heretofore  pro- 
vided in  this  will  as  to  distribution  of  my  estate,  and  that  par- 
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tition  of  all  of .  my  real  estate  be  had  as  soon  thereafter  as 
practicable,  under  the  statutes  of  Ohio,  among  the  said  ]\rar- 
garet  A.  Knight,  Sarah  D.  Marsh  and  Mary  C.  Harding,  or 
their  legal  heii-s,  according  to  their  respective  interests." 

Per  Curiam, 

By  the  fourth  item  of  the  will  of  Theotlore  Marsh  we  think 
he  disposes  of  his  estate  in  the  following  manner: 

All  of  his  estate  went  to  his  sisters  as  an  estate  in  fee  tail; 
upon  the  death  of  either  leaving  issue,  said  issue  came  into 
the  enjoyment  of  said  estate  in  fee  simple.  Upon  the  death 
of  either  sister  leaving  no  issue,  such  share  passed  in  fee  simple 
to  the  surviving  sister  or  sisters  in  fee  simple. 

Upon  the  death  of  ^largaret  A.  Knight,  her  one-third  share 
became  an  estate  in  f<e  simple  in  her  only  issue,  Benjamin 
Knight,  and  upon  his  death  his  share  would  vest  in  his  daughter, 
Flora  Cornelia  Knight,  if  he  had  died  intestate;  but  Benjamin 
Knight  having  died  testate  his  estate  passed  by  his  w^ill.  Upon 
the  death  of  Sarah  D.  Marsh,  her  share,  which  she  held  in  fee 
tail,  vested  under  this  item  in  her  sister,  Mary  C.  Harding,  in 
fee  simple. 

Under  the  fifth  item  of  his  wnll  his  personal  property  is  to 
bo  distributed  in  the  same  manner  as  his  real  estate  is  given 
under  the  fourth  item. 

A  decree  should  be  entered  in  this  court  along  the  same 
lines  as  that  entered  in  the  court  of  common  pleas. 

Samuel  B.   Hammcl   and    Wm.    Wo7'ihington,   for   plaintiff. 

John  F.  Saijler  and  Lawrence  Maxwell,  contra. 
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PAWNBROKERS'  UCBNSES. 

[Circuit  Court  of  Lucas  County.] 

Isaac  Kopelman  v.  City  op  Toledo. 

Decided,  March  27,  1907. 

Municipal  Corporationa — License  Fees — Power  of  Municipality  to  Re- 
cover— Duration  of  Pavmhroker^s  License — Debt  for.  Incurred  with- 
out Applying  for  a  License,  When — Sections  4388  and  1536-100. 

1.  The  year  covered  by  a  pawnbroker's  license  begins  when  the  appli- 

cation for  the  license  is  made  and  the  fee  paid  and  runs  until  the 
corresponding  day  of  the  following  year. 

2.  A  debt  to  the  municipality  is  incurred,  for  a  license  fee  required  by 

ordinance  to  be  paid,  by  carrying  on  the  business  for  which  such 
license  fee  is  im|)osed;  and  this  is  so  though  the  ordinance  may 
prescribe  penalties  for  the  carrying  on  of  the  business  without 
a  license,  and  though  no  license  has  been  applied  for  or  Issued. 

There  was  cited  for  the  city  as  to  the  power  of  municipality 
to  recover  license  fees:  City  ordinances  (Toledo)  pages  369; 
Cincinnati  v.  Beauhansen^  22  Bull.,  421;  State  v.  Ilibbard,  3 
Ohio,  63;  State  v.Gazlay,  5  Ohio,  14;  Dillon,  Mun.  Corp.  (4th 
Ed.),  Section  818;  Cooler,  Taxation  (3d  Ed.),  836;  Philadelphia 
V.  Telephone  Co,,  109  Fed.  Rep.,  55;  Templeton  v.  Tekamah,  49 
N.  W.  Rep.,  373;  State  v.  Green,  42  N.  W.  Rep.,  913;  New  York 
(Mayor)  v.  Railivay,  23  N.  E.  Rep.,  550;  State  v.  Bank^  84  Tenn., 
Ill;  Sew  Castle  v.  Electric  Co.,  16  Pa.  Co.  Ct.  Rep.,  663; 
Mendocino  Co.  v.  Bank,  24  Pac.  Rep.,  1002;  Johnson  v.  Armour, 
12  So.  R^p.,  842. 

Parker,  J. ;  ITaynes,  J.,  and  Wildman,  J.,  concur. 

Error  to  Lucas  Common  Pleas  Court. 

On  August  28,  1906,  the  city  of  Toledo  brought  an  action 
against  Isaac  Kopelman  to  recover  from  him  $100,  which  the  city 
claimed  was  due  from  him  as  a  debt  to  the  city  on  account  of  his 
having  carried  on  the  business  of  pawnbroker  in  the  city  from 
March  1,  1905,  until  March  1.  1906.  Kopelman  denied  that  he 
was  indebted  to  the  city  on  this  account,  and  plead  specially  that 
on  July  5,  1904,  he  paid  a  license  fee  of  $100  to  the  city,  where- 


546       CIRCUIT  COURT  REPORTS-NEW  SERIES. 


Kopelman  v.  City  of  Toledo.  [Vol.  IX,  N.  S. 

upon  a  license  was  issued  to  him  by  the  mayor  of  the  city,  licens- 
ing him  as  a  pawnbroker.  For  how  long  a  period  this  license  was 
to  run  is  not  stated  in  the  answer  and  is  not  made  apparent  by 
the  record.  Assuming  that  under  the  law  it  would  necessarily 
run  for  a  year,  it  would  not  expire  until  July  5,  1905,  and  the 
result  would  be  that  for  part  of  the  time  that  the  city  charges 
that  Kopelman  was  carrying  on  the  business  of  a  pawnbroker, 
on  account  of  which  he  owes  the  city  $100,  he  was  duly  licensed 
and  had  paid  the  license  fee. 

It  appears  that  on  October  2,  1893,  the  city  of  Toledo  paased 
an  ordinance  providing  for  the  licensing  of  pawnbrokers  and 
other  lines  of  business,  and  it  was  therein  provided  that  the  an- 
nual fee  for  carrying  on  the  business  of  a  pawnbroker  should 
be  $100,  and  that  the  fee  should  cover  the  year  from  the  first 
day  of  March  of  any  year  until  the  next  succeeding  first  day  of 
March.  And  the  ordinance  provided  penalties  in  the  form  of 
fines  to  be  imposed  upon  those  who  should  carry  on  business 
without  paying  the  fee  and  procuring  a  license. 

This  ordinance  appears  to  have  been  passed  under  authority  of 
a  special  act  passed  on  behalf  of  the  city  of  Toledo,  appearing  in 
90  0.  L.,  335.  I  believe  that  would  bring  the  date  of  the  act 
some  time  in  1892.  It  appears  in  the  revision  of  1897  of  Bates' 
Annotated  Ohio  Statutes  as  Sections  2672-113  to  2672-117.  By 
the  new  municipal  code,  as  first  passed  in  1902,  these  sections 
were  repealed,  so  that  the  foundation  and  support  of  the  ordi- 
nance appears  to  have  been  taken  away.  It  may  be  remarked 
that  perhaps  it  never  had  very  much  foundation  or  support,  be- 
cause the  statute  was  clearly  of  a  general  nature  though  special 
and  limited  in  territorial  scope,  so  that  it  was  unconstitutional. 
But  whatever  there  was  of  it  was  taken  away  by  the  new  munici- 
pal code. 

In  Sections  1692  and  1692-1  of  the  code  as  they  existed  prior 
to  1902  (Section  1536-100,  Revised  Statutes),  defining  the  powers 
of  the  municipalities,  there  was  no  provision  for  licensing  pawn- 
brokers ;  and  we  can  find  in  the  law  as  it  then  existed  no  authority 
therefor  to  the  municipality  other  than  the  special  act  to  which 
I  have  just  referred,  unless  it  may  be  found  in  Section  4388, 
Revised  Statutes,  which  either  gives  or  recognizes  authority  to 
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pass  an  ordinance  fixing  the  amount  of  the  fee  for  a  pawnbroker's 
license.  That  section  is  found  in  chapter  13,  title  5,  on  the  sub- 
ject of  pawnbrokers.    It  reads ; 

**The  mayor  of  any  municipal  corporation  may  grant  a  pawn- 
broker's license  to  any  person  of  good  moral  character  who  may 
apply  therefor,  when  the  applicant  pays  into  the  treasury  of  the 
corporation  a  sum  to  be  fixed  by  ordinance,  not  to  exceed  two 
hundred  dollars  per  annum,  and  executes  a  bond,  with  surety,  to 
the  satisfaction  of  the  mayor,  to  the  municipal  corporation,  in 
the  sum  of  five  hundred  dollars,  that  the  applicant  will  conform 
to  the  requirements  of  the  law  and  ordinance  of  the  corpora- 
tion." 

So  the  amount  may  be  fixed  by  ordinance  of  the  corporation  (if 
that  is  a  statute  conferring  authority),  and  the  bond  may  be 
executed  requiring  the  applicant  to  conform  to  the  requirements 
of  an  ordinance  of  the  corporation,  but,  of  course,  the  ordinance 
of  the  corporation  should  not  contain  provisions  beyond  those  ex- 
pressly authorized  by  law. 

By  the  new  municipal  code,  as  passed  in  1902,  no  authority  was 
conferred  upon  municipalities  to  license  pawnbrokers  or  to  in 
any  way  regulate  their  business,  or  to  legislate  upon  the  subject ; 
but  an  amendment  of  Section  7  of  that  code,  passed  April  20, 
1904  (97  O.  L.,  509;  Section  1536-100.  Revised  Statutes),  it  is 
provided  that  all  municipal  corporations  shall  have  the  power  to 
regulate  and  license  pawnbrokers,  and  other  lines  of  business 
mentioned  in  the  statute. 

This  ordinance  was  not  passed  in  pursuance  of  that'  statute. 
The  ordinance  was  passed  a  long  time  before  the  statute  was  en- 
acted. It  may  be  very  questionable  whether  the  ordinance,  hav- 
ing once  failed  of  support  by  reason  of  the  statute  authorizing 
it  having  been  repealed,  can  afterward  be  revived  and  supported 
by  the  enactment  of  a  new  statute  which  would  seem  to  authorize 
such  municipal  legislation;  but  we  do  not  feel  called  upon  to 
discuss  that  question. 

We  decide  this  case  upon  the  assumption  that  there  was  no 
authority  for  this  ordinance  in  the  year  for  which  the  city  sues 
other  than  that  found  in  Section  43SS,  Revised  Statutes,  and  that, 
therefore,  all  of  the  provisions  of  this  ordinance  must  fail,  must 
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be  held  to  be  invalid  and  without  support  excepting  the  provision 
that  the  amount  of  the  license  fee  shall  be  $100.  And  we  decide 
the  case  upon  the  assumption  that  the  license  which  was  issued 
to  Mr.  Kopelman  on  July  5,  1904,  was  issued  for  a  year,  under 
and  in  pursuance  of  Section  4388,  Revised  Statutes,  or  that,  at 
least,  it  would  protect  him  for  a  year — the  $100 — it  would  pay 
his  license  fee  for  one  year  from  that  date.  But  even  upon  that 
assumption,  we  think  that  the  judgment  of  the  court  of  common 
pleas,  which  was  in  favor  of  the  city,  should  be  sustained,  for  it 
is  Admitted  in  the  record  that  Mr.  Kopelman  carried  on  this  busi- 
ness the  whole  of  the  year  running  from  March  1,  1905,  to  March 
1, 1906.  Therefore,  it  is  admitted  that  he  carried  on  this  business 
between  July  5, 1905,  and  March  1,  1906.  Certainly  his  privilege, 
by  reason  of  his  having  paid  the  license  fee.  did  not  extend  be- 
yond July  5,  1905,  and  the  moment  he  began  carrying  on  the 
business  after  that  period  without  a  new  license  fee  for  another 
period  of  one  year  having  been  paid,  be  became  liable  to  the  city 
for  such  license  fee.  And  we  assume  that  the  true  construction 
of  this  statute  is,  that  it  would  be  a  license  fee  for  another  year, 
for  there  is  no  provision  for  licensing  for  a  shorter  period.  Mr. 
Kopelman,  then,  carried  on  business  after  July  5,  1905,  after  his 
former  license  had  expired,  and  he  became  indebted  to  the  city 
for  another  year,  and  the  privilege  was  with  him  either  to  con- 
tinue the  business  for  a  full  year  or  to  discontinue  it.  In  either 
event,  his  indebtedness  would  be  for  the  whole  fee  of  $100. 

This  action  was  not  brought  until  some  time  in  August,  1906, 
so  that  at  that  time  the  year  had  expired,  whether  we  count  from 
March  1,  1905,  or  from  July  5,  1905;  and  it  is  our  judgment  that 
the  city  would  not  be  called  upon  to  wait  until  the  year  had  ex- 
pired but  could  begin  the  action  as  soon  as  the  year  had  begun ; 
that  the  debt  would  then  accrue  and  be  due  and  payable.  If  it 
should  be  made  to  appear  in  any  case  that  the  city  was  endeavor- 
ing to  recover  for  a  period  between  the  first  day  of  March  of  any 
year  and  the  fifth  day  of  July  covered  by  a  fee  already  paid — a 
thing  that  does  not  distinctly  appear  here,  or  does  not  necessarily 
follow  here — then  we  would  be  brought  to  a  position  where  we 
would  be  bound  to  meet  and  decide  the  question  of  whether  it 
was  competent  for  the  city  to  provide  that  the  year  for  license 
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privileges,  upon  payment  of  these  license  fees,  should  begin  upon 
any  certain  day  of  the  calendar  year,  as  it  has  here  provided.  We 
do  not  think  that  question  is  necessarily  involved  here,  and  yet 
we  express  the  opinion  that  at  this  period  it  was  not  competent 
for  the  council  so  to  provide,  but  that,  under  Section  4388,  Re- 
vised Statutes,  the  year  began  when  the  application  for  the 
license  was  made  and  the  fee  paid,  when  the  license  issued,  and 
that  the  year  would  run  until  the  corresponding  day  of  the  fol- 
lowing year. 

The  question  has  been  raised  and  discussed  as  to  whether  the 
city  can  recover  at  all  by  a  civil  action  in  a  case  where  it  is  pro- 
vided that  a  license  shall  issue  upon  the  payment  of  a  certain  fee 
therefor,  where  it  also  appears  that  the  license  was  not  applied 
for  and  was  not  issued  and  the  fee  was  not  paid ;  it  being  urged 
on  behalf  of  plaintiflf  in  error  that  in  such  case  the  city  is  remit- 
ted to  its  right  to  prosecute  for  the  penalty,  and,  upon  the  heair- 
ing  of  the  case,  some  of  us,  at  least,  were  inclined  to  that  view. 
It  seemed  to  us  that  the  payment  of  a  license  fee  is  for  the  pur- 
pose of  procuring  a  privilege  in  the  exercise  of  which  a  party 
should  be  protected  or  immune  from  punishment  while  doing  the 
thing  which  he  is  licensed  to  do ;  that  if  the  privilege  is  accorded 
and  the  immunity  from  punishment  afforded  the  debt  may  be" 
said  to  have  been  thereby  incurred,  but  unless  the  privilege  is 
accorded  and  the  immunity  afforded  it  seemed  to  us  then  some- 
what difficult  to  discover  how  or  upon  what  principle  it  could  be 
said  that  the  party  owed  for  the  privilege.  In  case  of  a  mere 
tax  on  a  biLsiness,  there  is  no  privilege  or  immunity  conferred. 

We  find  the  case  of  Stevotson  v.  Hunter,  2  X.  P.,  300,  decided 
by  Judge  Pugsl(\v  and  affirmed  by  this  court.  1  am  not  sure 
whether  it  went  any  further.  That  was  an  action  under  the 
Dow  law  to  recover  a  tax  from  a  party  who  had  carried  on 
business  in  a  township  where,  under  the  township  local  opticm 
law,  the  business  was  prohibited,  and  the  law  as  laid  down  in 
that  case  is  very  well  stated  in  the  syllabus  as  follows: 

**An  asses.sment  can  be  lawfully  made  under  the  *Dow  law* 
upon  the  business  of  trafficking  in  intoxicating  liquors  in  a 
township  which  has  votrd  aj^ainst  the  sale  of  intoxicating  liquors 
under  the  *  township  local  option  act'  of  March  3,  1888." 
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It  seemed  to  us  when  we  affirmed  the  decision  of  Judge  Pugs- 
ley,  and  it  seems  to  us  now,  that  this  reasoning  is  unanswer- 
able, and  is  well  supported  by  authority.  But  we  were  inclined, 
as  I  say,  upon  the  hearing  of  this  case,  to  distinguish  between 
a  tax  and  a  license  or  a  fee  recjuired  to  procure  a  license.  The 
license  is  one  thing  and  the  revenue  derived  therefrom  is  an- 
other thing,  often  called  a  tax.  It  is  generally  held  that  where 
the  amount  exacted  exceeds  the  expense  of  issuing  the  license 
and  the  purpose  is  a  revenue,  it  is  a  tax.  And  yet  it  seemed  to 
us  that  where  the  tax  is  imposed  in  order  to  procure  the  privi- 
lege and  it  would  be  unlawful  to  carry  on  the  business  until  the 
privilege  had  been  thus  secured,  there  might  be  a  distinction 
between  a  license  and  a  tax,  but  upon  looking  into  the  author- 
ities we  find  that  the  view  to  which  we  were  inclined  is  not 
supported,  but  that  it  is  held  generally  and  without  any  excep- 
tion, so  far  as  we  have  been  able  to  discover,  that  a  debt  for  a 
license  fee  is  incurred  though  the  license  is  not  applied  for  and 
is  not  issued,  and,  though  there  may  be  penalties  for  carrj'ing 
on  the  business  without  a  license,  the  city  may  recover  for  the 
amount  of  the  license  fee  as  a  debt  owing  to  the  city,  if  the 
business  is  carried  on. 

Among  the  authorities  we  have  examined  are:  CincifDUiii 
V.  Beauhausen,  22  Bull.,  421;  Philadelphia  v.  Telephone  Co., 
109  Fed  Rep.,  55;  TempleUm  v.  Tekamah,  32  Neb.,  542;  Staff 
V.  Greou  27  Neb.,  64;  New  York  v.  Railivaij,  118  N.  Y.,  389, 
390;  State  v.  Bank,  84  Tenn.,  Ill;  Lexington  v.  Wilson,  118 

Ky.,  221. 

The  judgment  of  the  court  of  common  pleas  in  this  case  will 
be  affirmed,  and  in  the  case  of  Smith  v.  Cifi/,  a  case  of  like 
character  where  there  are  no  complications  about  a  license  fee 
having  been  paid  or  a  license  issued,  it  seems  entirely  clear  that 
the  judgment  should  be  affirmed,  and  it  is  affirmed. 

Denman  cf-  Crane,  for  plaintiff  in  error. 

C.  S.  Korthup,  City  Solicitor,  and  O.  N,  Fell,  for  defendant 
in  error. 
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FAULTY  MINUTES  OW  OFFICIAL  ACTION. 

[Circuit  Court  of  Cuyahoga  County.] 

•I.  Sherman  Beck  v.  The  Board  op  Education  op  Rocky  River 

V1L1.AGB  School  District.* 

Decided,  November  10,  1905. 

Schools — Contract  for  Re-employment  of  Principal — Breach  of — Suit 
Thereon — Recital  of  Minutes  of  Board — Correction  Thereof  by 
Clerk  After  Chying  Out  of  Office — What  Constitutes  Compliance 
With  Section  3982. 

1.  A  clerk  of  a  board  of  education  can  not  by  his  own  act,  after  the 

expiration  of  his  term,  lawfully  correct  his  official  entries  in 
public  records. 

2.  The  legal  adoption  of  a  resolution  by  a  board  of  education  can 

only  be  shown  by  the  entry  upon  the  minutes  of  the  names  of 
the  members  of  the  board  voting  "aye"  and  the  names  of  the 
members  voting  "nay,"  as  required  by  Section  3982,  Revised  Stat- 
utes. A  statement  in  the  minutes  of  the  board  that  all  the  mem- 
bers were  present  at  roll-call,  and  later  on  that  all  voted  "aye" 
on  a  given  question,  is  not  a  compliance  with  this  statute. 

Henry,  J.;  Marvin,  J.,  and  Winch,  J.,  concur. 

Error  to  the  Court  of  Common  Pleas. 

This  proceeding  in  error  is  prosecuted  by  the  plaintiff  below 
to  reverse  a  judgment  rendered  against  him  upon  demurrer 
sustained  to  his  amended  petition,  wherein  he  prayed  damages 
for  breach  of  an  alleged  contract,  of  May  4,  1908,  to  re-employ 
him  as  superintendent  of  schools  for  the  following  school  year. 

The  petition  avers  that  the  minutes  of  the  meeting  of  the 
board  of  education  held  on  said  date  showed  that  all  the  members 
were  present,  when  the  meeting  was  convened,  and  that  the 
resolution,  upon  roll-call,  was  passed,  '*all  voting  aye.''  The 
minutes  did  not,  however,  originally  recite  the  names  of  those 
voting  **aye'';  but  after  the  reorganization  of  the  board,  by  the 
passage  of  the  school  code,  had  deprived  the  clerk  of  his  office, 
he  undertook  to  amend  the  minutes  to  conform  literally  to  the 
provisions  of  Section   3982,  Revised  Statutes,  requiring  that, 

•  Affirmed  by  the  Supreme  Court  without  report,  March  26,  1907, 
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upon  a  motion  to  adopt  a  resolution  of  this  kind,  **the  clerk  of 
the  board  shall  call,  publicly,  the  roll  of  all  the  members  com- 
posing the  board,  and  enter  on  the  record  required  to  be  kept 
the  names  of  those  voting  'aye'  and  the  names  of  those  voting 
'no.''' 

Plaintiff  in  error  claims  that  he  was  lawfully  employed  not- 
withstanding these  irregularities,  because,  first,  the  minutes, 
as  originally  recorded,  showed  substantially,  who  voted  *'aye," 
to- wit,  all  the  members  of  the  board,  and  that  none  voted  **no"; 
secondly,  the  ex-clerk  could  lawfully,  and  did  in  fact,  correct 
the  minutes,  to  conform  with  the  truth,  by  supplying  the  names 
of  those  that  actually  so  voted. 

On  the  latter  point  it  is  contended  that  the  ex-clerk  could, 
by  mandamus,  have  been  compelled  to  do  what  in  the  discharge 
of  his  official  duty  he  ought  to  have  done;  and  that  he  might, 
therefore,  lawfully  perform  the  same  duty  without  such  com- 
pulsion. Whatever  may  be  true  in  reference  to  the  continuing 
official  duty  of  an  ex-officer  to  surrender  public  property  still 
retained  by  him  after  the  expiration  of  his  term,  we  can  not 
agree  that  he  can  thereafter,  by  his  own  act,  correct  his  official 
entries  in  public  records.  Hartwell  v.  Inhabitcmts  of  Littleton, 
30  Mass.,  229;  Boston  Turnpike  Co.  v.  The  Town  of  Pomfret, 
20  Conn.,  590 ;  Vaughn  v.  School  District  Thirty-on^,  27  Ore.,  57. 

Upon  the  remaining  point,  we  are  of  opinion,  based  upon 
Board  of  Education  v.  Bpst,  52  Ohio  State,  139,  and  especially 
upon  the  view  of  Judge  Cooley,  therein  endorsed,  as  reported  in 
Steckert  v.  The  City  of  East  Saginaw,  22  Mich.,  104,  that  the 
original  minutes  of  the  board's  meeting  do  not  show  that  the 
resolution,  here  relied  on,  was  lawfully  adopted,  because  there 
is  no  entry  of  ''the  names  of  those  voting  'aye,'  and  the  names 
of  those  voting  'no',"  as  required  by  the  section  before  men- 
tioned.   The  syllabus  of  the  Michigan  case  is  in  part  as  follows: 

"A  statute — charter  of  East  Saginaw,  Laws  of  1859,  p.  971 — 
which  requires  that  the  vote  of  a  city  council,  in  certain  cases, 
shall  be  entered  at  large  on  their  minutes,  is  designed  to  accom- 
plish an  important  public  purpose;  it  can  not  be  regarded  as 
immaterial,  nor  its  observance  dispensed  with.  The  record  of 
a  vote  that  it  was  adopted  unanimously  on  call — ^the  names  of 
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those  voting  not  otherwise  appearing  than  by  the  statement  of 
those  present  at  the  opening  of  the  session — ^is  not  a  compliance 
with  the  statute.  Neither  the  spirit  nor  the  purpose  of  the  act 
can  be  satisfied  without  entries  on  the  minutes  showing  who 
voted  on  each  resolution  embraced  within  the  terms  of  the  act, 
and  how  the  vote  of  each  was  cast ;  in  other  words,  the  ayes  and 
noes  on  each  resolution  must  be  entered  at  large  on  the  minutes." 

The  reasons  demanding  so  rigid  a  construction  of  this  and 
similar  enactments,  and  compelling  the  conclusion  that  alleged 
contracts  thus  imperfectly  evidenced  are  void,  appear  further 
in  McCloud  et  al  v.  The  City  of  Columbus,  54  0.  S.,  439,  453; 
City  of  Lancaster  v.  Miller,  58  0.  S.,  558,  575;  Buchnnan  Bridge 
Co.  V.  CampbeU  et  al,  60  0.  S.,  406,  425. 

The  judgment  below  is  affirmed. 

P,  U,  Kaiser,  for  plaintiff  in  error. 

D,  T.  Miller,  for  defendant  in  error. 


PROSECUTION  FOR  BARBERINC  ON  SUNDAY. 

f Circuit  Court  of  HamHton  County.] 

In  re  J.  B.  Stanfeal,  Ex  Parte. 

Decided,  May  11.  1907. 

Criminal  Law — Constitutionality  of  Section  7033-1 — Making  it  a  Misde- 
meanor to  Barber  on  Sunday — Habeas  Corpus — Error — Amendment 
of  Mayor's  Mittimus. 

1.  Failure  to  provide  maximum  penalty  does  not  render  unconstitutional 

Section  7033-1,  making  bartering  on  Sunday  a  misdemeanor. 

2.  The  remedy  of  one  committed  for  a  misdemeanor,  and  denied  the 

right  to  secure  payment  of  the  fine  and  costs  imposed,  is  in  a  pro- 
ceeding in  error  and  not  by  habeas  corpus. 

3.  It  is  error  on  habeas  corpus  to  direct  a  mayor  to  amend  his  mitti- 

mus by  providing  that  a  fine  and  costs  may  be  secured  to  be  paid. 

GiPFEN,  J.:  Swing,  J.,  and  Smith,  J.,  concur. 

J.  B.  Stanfeal  was  convicted  under  Section  7033-1,  Revised 
Statutes,  of  barbering  on  Sunday,  and  sentt^nced  to  pay  a  fine 
of  fifteen  dollars  and  costs.  It  is  urged  that  by  the  commitment 
ho  is  denied  the  right  to  secure  the  fine  and  costs  to  be  paid, 
a8  provided  by  Swtion   1536-793,  Revised  Stntutw.     While  it 
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is  true  that  this  omission  makes  the  penalty  more  oppressive 
than  is  warranted  by  statute,  yet  it  is  only  an  irr^ularity 
which  may  be  corrected  by  proceedings  in  error,  but  not  by 
habeas  corpus.    Ex  parte  Joseph  Van  Hagan,  26  O.  S.,  426. 

Section  7033-1,  Revised  Statutes,  is  not  unconstitutional  and 
void,  because  of  the  failure  to  provide  therein  a  maximum 
penalty.  Th^  power  of  the  court  in  administering  the  law  is 
limited  by  Section  9,  Article  I,  of  the  Constitution  of  the  state. 
Frise  V.  State,  23  Fla.,  267 ;  In  re  Yell,  107  Mich.,  228. 

Where  a  person  is  convicted  under  Section  7033-1,  Revised 
Statutes,  and  ordered  to  be  committed  until  the  fine  imposed 
and  costs  taxed  are  paid  or  he  be  otherwise  discharged  accoiid- 
ing  to  law,  it  is  not  error  on  habeas  corpus  to  direct  the  mayor 
issuing  the  process  to  amend  the  mittimus  by  providing  that 
the  fine  and  costs  may  be  secured  to  be  paid.  The  People,  ex 
rcl,  v.  Killy,  97  N.  Y.,  212 ;  In  re  Charles  Harris,  68  Vt.,  243. 

Judgment  affirmed. 

Charles  F,   WMiams,  for  plaintiff  in  error. 

Bates  &  Meyer,  contra. 


RIGHT  OP  PURCHASE  UNDER  LEASE. 

[Circuit  Court  of  Butler  County.] 

Frechtling  v.  Jacobs  et  al. 

Decided,  February  2,  1907. 

Specific  Performance — Will  not  he  Granted,  Unless — Right  of  PurcJiase 
under  Lease — Construction  of  Conditions  Surrounding  the  Privi- 
lege, 

Under  the  rule  that  specific  performance  can  not  be  g^ranted  unless 
the  right  thereto  rests  on  clear  and  certain  proof,  the  priyilege  of 
purchase  forming  the  basis  of  the  action  in  the  present  case  can 
not  be  enforced  after  the  expiration  of  the  fifteen  year  period.    . 

Swing,  J.;  Jelke,  J.,  concurs;  Gifpen,  J.,  dissents. 

This  is  an  action  for  specific  performance  and  is  in  this  court 
on  appeal.  It  was  heard  on  demurrer  to  the  petition,  although 
an  answer  of  the  defendant  was  submitted  and  contained  ad- 
mitted facts  which  the  court  might  consider  in  the  event  that 
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the  demurrer  was  overruled  and  leave  given  the  defendant  to 
answer. 

Plaintiff's  right  to  a  specific  performance  rests  on  the  fol- 
lowing agreement : 

**This  agreement  entered  into  this  June  5th,  1889,  between 
Elizabeth  C.  Jacobs  of  the  first  part  and  Henry  Frechtling  and 
Henry  Frechtling,  Jr.,  of  the  second  part  shows : 

**That  said  Elizabeth  C.  Jacobs  has  leased,  with  the  privilege 
of  purchase  as  hereinafter  stated,  to  said  Henry  Frechtling  and 
Henry  Frechtling,  Jr.,  the  following  described  real  estate  be- 
longing to  her,  situate  in  the  Third  ward  of  the  city  of  Hamilton, 
Butler  county,  Ohio.     •     ♦     ♦ 

''Said  real  estate  is  leased  to  said  second  parties  for  the  period 
of  fifteen  years  from  and  after  this  date.  Said  Henry  Frechtling 
and  Henry  Frechtling,  Jr.,  agree  to  pay  in  consideration  of  said 
rental  the  taxes  on  said  real  estate  for  the  year  1889,  and  also 
for  each  succeeding  year  during  the  existence  of  said  lease;  they 
also  agree  to  pay  all  assessment's  that  may  be  made  for  city  im- 
provements on  the  said  premises,  and  if  new  pavements  are  re- 
quired they  agree  to  furnish  the  material  and  to  make  them. 

**Said  second  parties  further  agree  to  assume  and  pay  William 
H.  Campbell  the  principal  sum  of  $8,000  and  also  interest  thereon 
from  this  date,  same  evidenced  by  note  and  mortgage  held  by 
William  H.  Campbell  on  said  premises;  the  interest  up  to  this 
date  to  be  paid  by  said  first  party. 

*'For  the  first  five  years  from  this  date  the  interest  of  said 
$3,000  is  to  be  treated  and  regarded  as  part  of  the  rent  of  said 
premises,  and  in  addition  thereto  said  second  parties  agree  to 
pay  to  said  first  party  as  rent  $125  per  month,  and  after  the 
expiration  of  said  five  years  said  second  parties  agree  to  pay  to 
said  Elizabeth  C.  Jacobs  as  rent  for  said  premises  in  addition  to 
the  interest  of  said  $8,000,  which  said  second  parties  agree  to 
release  said  Elizabeth  ('.  Jacobs  from  paying  or  accounting  for, 
the  monthly  rent  of  $110  per  month  during  the  life  of  said 
Elizabeth  C.  Jacobs  unless  the  property  is  conveyed  by  her  before 
that  period  as  hereinafter  stipulated.  But  if  after  said  five 
years  have  elapsed  said  Elizabeth  C.  Jacobs  shall  pay  to  said 
Henry  Frechtling  and  Henry  Frechtling,  Jr.,  said  principal 
sum  of  $3,000,  in  that  event  said  second  parties  agree  to  pay 
said  first  party  during  her  said  life  an  additional  sum  of  fifteen 
dollars  per  month.  Said  second  parties  further  agree  and  bind 
themselves  to  erect  before  the  end  of  said  five  years  a  substantial 
building  of  stone  or  brick  as  they  deem  best  on  said  premises. 
The  lease  to  John  N.  Hibner  on  said  premises  the  first  party 
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hereby  assignH  to  said  second  parties  and  said  second  parties  are 
to  receive  all  the  rents  from  said  Hibner  from  this  date,  and  said 
second  parties  agree  to  assume  and  perform  all  the  eovnants  in 
said  Hibner  lease  which  the  first  party  is  bound  to  perform, 
and  to  stand  in  the  place  of  said  first  party,  as  to  the  stipulation 
of  said  lease  from  this  date  until  the  expiration  thereof.  The 
second  parties  agree  to  assume  and  perform  all  the  covenants  in 
own  use  with  said  Hibner  *s  permission  all  the  buildings  and 
improvements  on  said  premises,  but  said  Jacobs  reserves  the 
right  to  remove  the  shelving  cases  and  drawers  at  the  end  of  the 
Hibner  lease.  The  second  parties  agree  that  during  the  existence 
of  this  lease  they  will  not  suffer  or  permit  any  saloon  business 
to  be  carried  on  in  any  part  of  the  said  premises  for  the  sale 
of  spirituous,  malt  or  vinous  liquors. 

**It  is  further  agreed  that  if  at  any  time  during  her  life  said 
Elizabeth  C.  Jacobs  wishes  to  sell  said  premises  that  the  valua- 
tion thereof  shall  be  fixed  by  an  appraisement  to  be  made  by 
two  persons  of  reputable  character,  who  are  agreeable  to  both 
parties,  one  to  be  selected  by  said  first  party  and  the  other  to  be 
selected  by  the  said  second  parties  and  if  they  two  can  not  agree 
they  are  to  select  a  third  party  and  then  all  three  shall  make 
said  valuation  of  the  ground,  not  including  the  improvements 
said  second  party  may  have  made  thereon,  and  said  second  party 
agree  to  purchase  the  same  at  said  valuation;  and  if  said  pur- 
chase is  so  made,  and  the  purchase  money  paid  said  first  party 
agrees  to  execute  and  deliver  a  sufficient  deed  in  fee  simple  with 
covenants  of  general  warranty  for  said  premises  to  said  second 
party  and  from  that  period  the  rent  herein  stipulated  shall 
cease.  If  said  $3,000  has  not  been  paid  back  to  said  second 
parties  the  same  is  to  be  treated  part  of  said  purchase  money  and 
this  real  estate  is  to  remain  liable  to  said  second  parties  as 
security  for  the  repayment  of  said  $3,000;  and  it  is  further 
stipulated  that  said  first  party  shall  cause  to  be  removed  any 
other  mortgages  or  liens  she  may  have  put  on  the  said  premises 
besides  said  $3,000  mortgage  to  said  William  H.  Campbell 
before  she  makes  the  deed  for  the  same. 

**If  said  first  party  shall  not  sell  and  convey  said  premises 
to  said  second  parties  during  her  life  then  the  first  party  binds 
herself,  her  heirs,  executors,  administrators  and  assigns  that 
upon  payment  of  said  purchase  money,  which  is  to  be  ascertained 
by  an  appraisement  made  by  two  persons,  one  to  be  selected  by 
the  second  party  and  one  to  be  selected  by  the  legal  representa- 
tives of  the  first  party,  and  if  they  can  not  agree  then  by  the 
addition  of  a  third  party  to  ])e  selected  by  said  two  persons,  that 
her  said  hcnrs  and  legal  representatives  shall  execute  and  deliver 
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to  said  second  parties  a  good  and  sufficient  deed  in  fee  simple 
for  the  said  premises  with  covenants  of  general  warranty,  and 
that  out  of  said  purchase  money  shall  be  deducted  said  $3,000. 
The  rent  after  the  death  of  said  Elizabeth  C.  Jacobs  shall  con- 
tinue at  the  same  rate  as  stipulated  above  after  the  expiration  of 
the  first  five  years,  but  to  be  paid  to  her  heirs  and  legal  represen- 
tatives. ♦  •  ♦ 

*'If  said  Elizabeth  C.  Jacobs  shall  die  without  having  conveyed 
said  property  before  the  termination  of  said  fifteen  years,  then 
and  in  that  event  this  lease  as  a  lease  is  to  terminate  when  her 
youngest  child  arrives  at  full  age,  but  all  the  other  stipulations 
of  this  agreement  shall  remain  in  force." 

Mrs.  Jacobs  did  not  die  until  more  than  seventeen  months 
after  the  expiration  of  the  fifteen  years  from  the  date  of  the  ex- 
ecution of  the  lease.  The  youngest  child  of  Mrs.  Jacobs  was 
thirteen  years  at  the  time  of  the  execution  of  the  lease  and  would 
therefore  become  of  age  within  five  years  from  that  time,  which 
would  have  been  the  time  when  said  lease  would  have  terminated 
under  certain  conditions. 

Frechtling  went  into  possession  of  the  premises  and  complied 
with  the  terms  of  the  lease  until  the  fifteen  years  had  expired, 
at  which  time  Mrs.  Jacobs  notified  Frechtling  that  the  lease  had 
expired  and  that  if  he  remained  in  possession  the  rent  would  be 
for  a  year  and  at  $4,000  per  year. 

This  action  was  brought  after  the  death  of  Mrs.  Jacobs  and  is 
against  her  heirs  asking  for  specific  performance  under  said 
agreement.  The  right  to  the  specific  performance  must  rest  on 
clear  and  certain  proof;  if  the  right  is  doubtful  it  can  not  be 
the  fifteen  years,  Mrs.  Jacobs  was  entitled  to  the  posses- 
sion of  the  premises.  She  could  not  compel  Frechtling 
granted.  If  the  plaintiff  is  entitled  to  such  a  relief  in  this  case 
the  right  must  clearly  be  shown  in  the  premises  of  said  written 
agreement. 

If  Mrs.  Jacobs  had  died  before  the  expiration  of  the  fifteen 
years  for  which  the  lease  was  to  run  at  any  time  after  her 
youngest  child  had  become  of  age,  no  doubt  Frechtling  could 
have  compelled  specific  performance,  but  did  the  right  for 
specific  performance  continue  in  either  party  after  the  expira- 
tion of  the  lease  for  fifteen  years.     After  the   expiration   of 
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the  fifteen  years,  IVIrs.  Jacobs  was  entitled  to  the  possession 
of  the  premises.  She  could  not  compel  Frechtling  to  re- 
tain possession  and  pay  the  rent,  neither  could  Frechtling 
prevent  her  from  taking  possession.  They  both  definitely  fixed 
the  life  of  the  lease  at  fifteen  years  from  June  Si,  1889,  but 
the  language  used  in  the  lease  or  agreement  in  regard  to  the 
time  when  Mrs.  Jacobs  may  compel  Frechtling  to  purchase  prop- 
erty is  "if  at  any  time  during  her  life  said  Elizabeth  C.  Jacobs 
wishes  to  sell  said  premises/*  this  must  mean  at  any  time  during 
the  life  of  ilrs.  Jacobs  during  the  fifteen  years  the  life  of  the 
lease. 

Mrs.  Jacobs  in  the  course  of  nature  might  have  lived  many 
years  after  the  expiration  of  the  lease  and  after  she  had  taken 
possession  of  the  property.  It  would  be  unreasonable  to  suppose 
that  the  party  contemplated  at  any  time  during  her  life  after 
the  expiration  of  the  lease  she  might  compel  Frechtling  to  pur- 
chase said  premises.  As  a  part  of  this  clause  of  the. lease  it  is 
provided  as  follows,  **and  from  that  period  the  rent  herein 
stipulated  shall  cease'' — the  ** period"  referred  to  in  the  pay- 
ment by  Frechtling  of  the  purchase  money  for  said  premises. 
This  shows  that  the  purchase  by  said  Frechtling  was  to  be  dur- 
ing the  life  time  of  the  lease,  while  rent  would  be  due  by 
Frechtling  to  Mrs.  Jacobs. 

The  next  provision  of  the  agreement  where  provision  is  made 
for  the  posses.sion  of  the  premises  at  the  option  of  Frechtling 
contains  this  statement,  **If  said  party  should  not  sell  and 
ccmvey  said  premises  to  said  second  parties  during  her  life,  then 
the  first  party  binds'  her.self,  her  heirs.  •  •  ♦  The  rent 
after  the  death  of  Elizabeth  C.  Jacobs  shall  continue  at  the  same 
rate  as  stipulated  above  after  the  expiration  of  the  first  five 
years,*'  showing  clearly  that  the  only  death  contemplated  was 
that  of  Mrs.  Jacobs  during  the  life  of  the  lease.  If  her  death 
was  after  the  expiration  of  the  lease,  the  rent  could  not  continue 
for  the  lease  had  terminated.  If  this  right  to  purchase  by 
Frechtling  was  to  continue  indefinitely  after  the  expiration  of 
the  lease,  and  as  long  as  ^Irs.  Ja(*o])s  should  live,  certainly  some 
statement  to  this  efl^ect  would  hav(»  been  inserted  in  the  lease, 
for  the  natural  presumption  would  be  that  the  option  to  sell  and 
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the  option  to  purchase  would  be  co-extensive  with  the  lease,  and 
when  provisions  are  found  in  each  that  the  rent  is  to  cease  in 
one  event  and  to  continue  in  the  other,  it  is  conclusive  that  they 
refer  to  the  time  limit  of  fifteen  years  and  not  to  the  indefinite 
length  of  her  life.  That  neither  party  should  enter  into  a  con- 
tract which  was  in  the  nature  of  an  option  as  to  both  which  was 
to  exist  as  to  one  during  her  life  and  as  to  the  other  after 
her  death  would  be  unreasonable,  and  so  much  so  that  if  such 
was  the  real  intention  of  the  parties  apt  words  would  have  been 
used  indicating  such  intention  and  it  will  not  be  left  to  be 
gathered  from  words  which  show  that  the  lease  was  for  fifteen 
years,  and  which  naturally  show  that  the  option  was  to  be 
exercised  within  that  time,  or  during  the  life  time  of  the  lease. 
No  provision  is  made  for  the  rental-  after  fifteen  years,  and  the 
lease  having  terminated  Mrs.  Jacobs  was  entitled  to  the  posses- 
sion of  the  premises.  It  is  not  to  be  supposed  that  for  years 
after  Frechtling  had  surrendered  possession  of  the  premises  he 
might  be  compelled  to  purchase  said  premises  at  Mrs.  Jacobs* 
option,  neither  would  they  be  expected  to  bind  her  heirs  to  sell 
to  Frechtling  at  this  option  long  after  the  expiration  of  the 
lease  and  after  her  death.  It  is  meant  that  these  options  were  to 
exist  during  the  existence  of  the  lease  and  not  beyond  it. 

Although  this  contract  was  drawn  by  a  very  able  member  of 
this  bar,  it  is  not  accurately  and  carefully  worded.  There  is 
quite  a  difference  in  the  provisions  as  to  both  options  where  no 
apparent  reason  exists  for  such  difference.  If  Mrs.  Jacobs 
desires  to  sell  said  premises  during  her  life,  it  is  provided  that 
the  valuation  is  to  be  fixed  by  two  persons  of  reputable  character 
who  are  agreeable  to  both  parties,  and  they  are  to  make  the 
valuation  of  the  ground  alone  and  not  including  improvements 
placed  there  by  Frechtling ;  and  if  Frechtling  wishes  to  purchase 
the  appraisement  is  to  be  made  by  two  parties,  nothing  said 
about  their  being  reputable  or  being  agreeable  to  both  parties, 
and  no  provision  is  made  as  to  including  the  value  of  the  im- 
provements, but  simply  the  heirs  are  to  give  a  good  and  suf- 
ficient deed  in  fee  simple  for  **said  premises.''  These  words 
are  used  in  the  provision  wherein  Mrs.  Jacobs  may  exercise  her 
option  to  sell,  and  refer  by  **said  premises''  to  the  description 
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of  the  premises  contained  previously  in  the  lease,  and  it  must 
mean  the  same  here.  If  intended  to  be  definite  that  word  should 
have  been  used  to  indicate  such  intention.  The  latter  provision 
being  for  the  conveyance  of  said  premises  and  there  being  no 
provision  *that  the  valuation  should  be  made  of  the  ground 
alone  as  in  the  other  provision,  the  whole  value  of  the  prop)erty 
should  be  taken,  although  I  can  see  no  reason  why  such  a  differ- 
ence should  have  been  made.  I  can  see  no  reason  to  read  into  this 
contract  what  they  have  purposely  left  out,  but  under  my  view 
of  the  contract  this  becomes  immaterial  as  Mrs.  Jacobs  lived 
beyond  the  life  of  the  contract  which  included  the  life  of  the 
option. 

The  rent  chargeable  to  Henry  Frechtiing.  Jr.,  since  the  ex- 
piration of  the  period  of  fifteen  years  when  the  lease  terminatwl 
until  the  death  of  Elizabeth  C  Jacobs  and  the  exercise  of  the 
option  within  a  reasonable  time  thereafter,  should  be  the  reason- 
able rental  value  of  the  ground,  exclusive  of  the  improvements 
made  by  Frechtiing. 

Judgment  affirmed. 

GiFPEN,  J.  (dissenting) . 

The  lease  was  for  a  term  of  fifteen  years  but  the  option  of 
purchase  survived  until  the  death  of  Elizabeth  C.  Jacobs,  when 
her  heirs  and  legal  representatives  were,  by  the  terms  of  the 
agreement.  lK)und  to  execute  and  deliver  to  the  second  party  a 
good  and  sufficient  deed  upon  payment  of  the  purchase  money. 

The  appraisement  provided  for,  in  the  event  Elizabeth  C. 
elacobs  shall  not  sell  and  convey  dtiring  her  life,  is  of  the  same 
premises  as  the  appraisement  which  is  provided  for  in  the  event 
she  does  sell  and  convej*^  during  her  life,  to-wit :  the  ground  not 
including  the  improvements  the  second  party  may  have  made 
thereon. 

Demurrer  to  petition  overruled,  and  decree  for  specific  per- 
formance. 

Alexander  Hume  and  Clarence  Murphy,  for  plaintiff  in  error. 

W,  J.  David sofi,  contra. 
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QUESTIONS  CROWING  OUT  OF  A  CONTESTED  ELECTION. 

[Circuit  Court  of  Brown  County.] 

The  State  of  Ohio,  on  Relation  op  Gottlieb  Bambach  v. 

John  W.  Markley.  • 

Decided,  February,  1907. 

Elections — Proceedings  for  Contest  of — Jurisdiction — Appeal  from  Find- 
ing of  Board  of  Deputy  State  Supervisors — Competency  of  Oral  Tes- 
timony as  to  Ballots  Cast — Omissions  of  Ministerial  Duties  hy 
Judges  of  Elections — Surplusage  on  Ballot — Marked  Irregularly  by 
Voter — Ballots  Illegally  Cast  by  Reason  of  an  Unconstitutional  Stat- 
ute— Voters  toho  Voted  Illegally — Questioned  as  to  hotc  They  Voted 
— Section  29G6-39. 

1.  In  a  contest  of  an  election  for  common  pleas  judge  in  a  subdivision 

composed  of  two  counties,  failure  to  aver  that  the  contestee  is  a 
resident  of  the  county  in  which  the  action  is  brought  does  not  de- 
prive  the  court  of  jurisdiction. 

2.  Where  ballots  have  been  destroyed  by  the  judges  of  election,  which 

the  statute  does,  not  require  shall  be  destroyed,  oral  testimony  is 
admissible  in  a  contest  of  the  election  to  show  how  these  ballots 
came  to  be  destroyed,  and  for  whom  they  were  voted,  and  how  they 
were  marked. 

3.  The  will  and  judgment  of  voters  can  not  be  rendered   ineffectual 

through  a  disregard  by  the  judges  of  election  of  their  duty  as  laid 
down  in  the  statute,  whether  such  disregard  be  due  to  fraud,  ac- 
cident, mistake,  misapprehension  or  negligence;  and  where  such 
omitted  duties  with  reference  to  the  ballots  cast  were  of  a  minis- 
terial character,  oral  evidence  is  admissible  to  show  the  true  char- 
acter of  the  ballots  as  to  which  there  is  doubt,  and  to  identify  with 
certainty  the  poll  books  and  tally  sheets,  and  when  the  ballots  in 
question  are  found  to  be  truthful,  they  should  be  counted  for  the 
candidate  for  whom  the  voters  intended  they  should  be  counted  If 
that  intention  can  be  ascertained. 

4.  Inasmuch  as  a  single  candidate  on  a  non-partisan  ticket  has  no  party 

emblem  and  no  one  else  can  go  on  that  ticket,  the  printing  on  the 
non:partisan  ticket  of  words  indicating  various  offices  to  be  filled 
and  voted  for,  with  a  circle  above  and  blocks  outside  of  the  column 
will  be  regarded  as  surplusage;  and  if  a  voter  makes  a  mark  above 
or  below  or  on  the  side  or  at  the  top  of  the  column  occupied  by 
the  name  of  the  non-partisan  candidate,  his  intention  to  vote  for 


*  Affirmed  by  the  Supreme  Courtjwithout  report,  June  28,  1907  (76 
O.  S.,  ). 
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such  candidate  is  clearly  indicated  and  the  ballot  should  be  counted. 

5.  Where  territory  is  transferred  from  one  township  to  another  by  an 

unconstitutional  statute,  electors  in  such  territory  are  not  thereby 
made  legal  voters  of  the  township  to  which  it  Is  sought  to  attach 
the  territory. 

6.  While  the  law  does  not  permit  the  questioning  of  a  legal  voter  as  to 

how  he  voted,  and  an  illegal  voter  might  decline  to  answer  on  the 
ground  that  his  answer  might  tend  to  incriminate  him,  yet  where 
an  illegal  voter  does  not  claim  his  privilege  of  refusing  to  testify, 
but  voluntarily  discloses  that  he  did  vote,  he  may  be  compelled  to 
tell  for  whom  he  voted. 

Walters,  J.  (orally) ;  Cherrington,  J.,  concurs;  Jones,  P.  J., 
concurs  in  part. 

This  case,  as  specially  provided  by  statute,  is  in  the  nature  of 
an  appeal  from  the  report  and  finding  of  the  board  of  deputy 
state  supervisors  of  Brown  and  Clermont  counties,  which  coun- 
ties constitute  a  common  pleas  subdivision. 

The  petition  challenges  the  report  made  by  the  boards,  of  the 
result  of  the  election  for  judge  of  common  pleas  court  at  the 
November  election,  1906.  In  brief  it  states  that  the  relator  is 
an  elector  of  this  subdivision ;  that  he  was  a  candidate  for 
judge  of  common  pleas  court  upon  a  non-partisan  ticket  at 
said  election;  that  the  deputy  state  board  of  supervisors  in 
making  up  their  report  did  not  give  him  the  required  number 
of  votes,  and  he  alleges  that  if  the  vote  had  been  counted  as 
cast,  he  would  have  received  a  majority  over  the  defendant. 
It  is  also  alleged  that  John  M.  ]\rarkley  was  the  candidate  on 
the  democratic,  and  R.  M.  McKinley  was  the  candidate  on  the 
republican  ticket.  The  relator  further  states  that  he  applied 
to  the  clerk  of  the  board  of  deputy  state  supervisors  of  Brown 
county,  before  the  election,  to  obtain  from  him  the  form  of  fhe 
ballot  that  was  to  be  used  at  the  election.  He  received  in  an- 
swer from  the  clerk  a  typewritten  copy  of  the  form  that  was  to 

• 

be  used ;  and  he  states  that  he  used  that  form  during  the  cam- 
paign in  circulating  sample  ballots  over  the  district,  and  repre- 
senting that  that  would  be  the  form  of  the  official  ballot  which 
would  thereafter  appear  and  be  voted.  He  says  that  it  did  not 
appear  as  handed  to  him  by  the  clerk,  and  thereafter  at  the 
election,  and  by  reason  of  that  fact,  there  arose  great  confusion 
in  the  minds  of  the  voters  as  to  where  to  place  their  mark. 


CIRCUIT  COURT  REPORTS-NEW  SERIES.       568 

* 

1807.]  Brown  County. 

He  further  says  that  in  Byrd  township,  there  should  have  been 
counted  for  him  one  hundred  and  forty-two  (142)  votes.  That  in 
Hamersville  he  should  have  received  twenty-nine  (29)  votes 
in  the  count,  and  in  Mt.  Oreb  seventy-seven  (77)  votes,  which 
the  board  of  deputy  state  supervisors  threw  out.  He  further 
alleges  that  in  the  township  of  Perrj^  John  M.  ]\Iarkley  received 
two  hundred  and  five  (205)  votes  which  were  counted  for  him, 
when  in  fact  he  only  received  two  hundred  and  one  (201)  as 
the  report  of  the  judges  show.  There  were  sixty-five  (65)  dis- 
puted ballots  returned  not  counted,  most  of  which  will  show  he 
was  entitled  to  the  votes.  That  a  large  number  of  ballots  were 
destroyed  by  the  election  judges,  which  were  in  dispute,  and 
should  have  been  sent  up,  but  were  not,  and  were  votes  for  the 
contestor.  That  minors  and  non-residents  voted  for  the  con- 
testee  and  other  illegal  voters. 

The  answer  protests,  first,  that  this  court  has  no  jurisdiction 
whatever,  because  the  petition  does  not  allege  that  the  contestec 
is  a  resident  of  Brown  county,  Ohio.  He  further  avers  that 
as  to  Byrd.  Hamersville  and  Mt.  Oreb,  he  also  is  entitled  to 
certain  votes  if  they  are  to  be  counted  at  all.  He  objects  to  the 
poll  books  and  tally  sheets,  alleging  that  some  of  them  were 
not  properly  sealed,  or  transmitted  in  the  form  required  by 
the  statute;  and  that  the  ballots  sent  up  by  the  judges  did  not 
contain  a  proper  statutory  certificate,  certifying  for  whom,  or 
whether  they  were  counted  at  all  by  the  judges  of  election,  and 
that  some  of  the  ballots  had  no  Certificate  whatever. 

Some  of  the  contentions  on  behalf  of  the  contestee  have  been 
disposed  of  by  this  court  during  the  progress  of  the  trial.  The 
objection  to  the  jurisdiction  of  this  court  was  so  disposed  of, 
the  court  holding  that  jurisdiction  had  been  obtained.  Also 
the  court  ruled  during  the  progress  of  the  trial  that  oral  testi- 
mony was  admissible  to  identify  the  ballots  which  were  de- 
stroyed by  the  judges  of  election,  and  for  whom  said  ballots 
were  cast.  These  ballots  were  not  coTinted.  The  majority  of 
the  court  are  still  satisfied  to  adhere  to  the  opinion  thus  ren- 
dered during  the  trial;  and  hold  that  the  Legislature  having 
directed  that  all  the  ballots  which  have  been  counted  and  read, 
as  provided  by  Section  2966-39.  and  as  to  which  ballots  all  re- 
quirements in  that  section  had  been  complied  with  should  be 
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destroyed.  That  in  the  direction  to  destroy,  and  the  destroy- 
ing of  such  ballots,  so  counted  and  read,  it  was  evident  that 
the  Legislature  meant  by  this  destruction  of  the  evidence,  the 
best  evidence,  that  the  decision  of  the  election  judges  should 
be  final.  But  as  to  all  ballots  that  were  not  required  to  be 
destroyed,  they,  after  having  been  destroyed,  might  be  the  sub- 
ject of  review  in  a  contest,  and  that  oral  evidence  was  compe- 
tent to  show  how  they  came  to  be  destroyed,  and  as  to  whom  they 
were  voted  for,  and  how  they  were  marked.  The  presiding 
judge  has  some  doubt  about  a  portion  of  this  ruling.  He 
holding  that  oral .  evidence  was  admissible  concerning  the  bal- 
lots which  the  election  judges  had  some  dispute  about,  but  did 
not  certify  up;  and  that  the  inquiry  should  be  limited  to  that 
class  of  ballots. 

It  is  further  contended  on  behalf  of  the  contestee  that  this 
court  could  not  take  into  consideration  any  of  these  certified 
ballots  where  they  have  not  been  certified  correctly,  or  not  at 
all,  by  the  judges,  or  how  they  were  voted  or  counted,  or  whether 
counted  at  all,  and  that  the  want  of  such  certificate  required  by 
the  statute  can  not  be  supplied  by  oral  testimony. 

He  further  objects  that  the  poll  books  and  tally  sheets  that 
have  not  been  properly  sealed,  and  other  formalities  as  re- 
quired by  the  statute  not  complied  with,  that  those  omiasioiis 
by  the  judges  of  election  can  not  now  be  inquired  into,  nor 
the  want  thereof  supplied  by  oral  evidence. 

The  view  this  court  takes  of  these  propositions,  is  this:  The 
Legislature  has  attempted  to  surround  the  election  with  every 
safe  guard,  in  order  to  insure  that  the  voter  when  he  casts  his 
ballot  in  the  ballot  box,  that  it  shall  be  thereafter  honestly 
and  correctly  dealt  with,  and  counted,  in  order  that  his  indi- 
vidual conscience  and  will  and  judgment  should  be  made  eflPec- 
tual.  The  Legislature  to  that  end  has  provided  the  forms  of 
ballots,  directed  how  the  ballots  shall  be  marked,  how  the  judges 
shall  receive  them,  in  what  manner  they  shall  be  taken,  connted 
and  read,  from  the  ballot  box,  how  the  results  thus  announced 
by  them  shall  be  recorded  by  the  clerks,  the  manner  and  the 
form  of  the  poll  books  and  tally  sheets,  in  what  manner  they 
shall  be  transmitted  to  the  board  of  deputy  state  supervisors, 
how  they  shall  be  endorsed  and  sealed,  and  disputed  ballots 
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certified,  and  how,  and  by  whom,  and  what  the  certificate  shall 
contain.  These  safe  guards  are  proper.  But,  let  me  inquire, 
was  it  the  purpose  of  the  Legislature  to  take  away  from  the 
voter  the  privilege  of  having  his  vote  cast,  and  his  will,  and  his 
conscience,  and  his  judgment,  or  for  that  matter  collectively 
the  judgment  of  the  entire  voting  precinct,  made  ineffectual 
because  perchance  the  judges  of  election  have  disregarded 
their  duty  laid  down  by  the  statute,  either  through  fraud,  ac- 
cident and  mistake,  or  misapprehension  or  negligence,  because 
perchance  they  have  failed  to  seal  up  the  poll  books  in  the 
jackets  provided,  or  to  properly  direct  them,  or  to  properly 
certify  as  to  the  disputed  ballots,  or  to  properly  address  or 
direct  the  envelope? 

It  would  hardly  strike  the  common  sense  or  righteous  judg- 
ment of  any  voter  that  that  ought  to  be  done.  The  voter  has 
a  right,  having  done  his  part  to  express  his  opinion,  to  have  his 
vote  counted  and  returned  correct]}'.  It  is  not  the  fault  of  the 
voter  that  the  poll  books,  for  instance,  were  not  properly  sealed ; 
it  is  not  the  fault  of  the  voter  that  the  judges  did  not  properly 
certif}'^  the  disputed  ballots;  and  it  would- seem  evident  that 
the  negligent  actB,  omissions  and  mistakes  or  misapprehensions 
of  the  judges  of  election  in  failing  to  conform  to  the  requisites 
should  not  work  a  disfranchisement  of  the  individual  voter,  or 
all  the  voters  of  a  precinct.  To  hold  otherwise  would  seem 
to  shock  the  sense  of  right  and  justice  of  most  men.  These 
acts  of  the  judges  which  are  simply  ministerial  in  character 
may  be  incjuired  into.  And  oral  evidence  is  admissible  to  show 
the  true  character  of  the  ballots,  and  to  identify  with  cer- 
tainty the  poll  books  and  tally  sheets;  and  when  so  clearly 
identified  and  shown  Up  be  truthful,  they  should  be  received 
as  a  verity  by  the  court,  and  the  ballots  counted  as  the  voter 
intended  they  should  be,  if  that  intention  can  be  ascertained. 

The  same  may  be  said  of  the  destroyed  ballots,  if  the  electors 
who  cast  those  ballots  were  entitled  to  have  them  counted  and 
read  and  tallied,  we  do  not  see  why  they  should  be  deprived  of 
their  votes  because  the  judges  of  election,  through  misappre-i 
hension  of  the  law,  or  the  manner  in  which  they  were  marked, 
destroyed  them  without  counting  them  for  any  one;  at  least 
evidence  should  be  admitted,  and  if  of  a  convincing  character, 
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should  indicate  that  the  votes  should  have  been  counted,  the 
duty  of  the  court  woidd  be  to  do  so. 

It  is  claimed  that  the  vote  from  Mt.  Oreb  was  thrown  out  be- 
cause it  had  no  jacket;  the  vote  from  Byrd  to^vnship  was  thrown 
out  because  the  clerks  instead  of  putting  down  tallies  in  the 
boxes  used  for  that  purpose  opposite  the  name  of  the  common 
pleas  judge,  used  numerals.  No  dispute  has  arisen  from  any 
single  source  during  this  trial  which  impugns  the  correctness 
of  these  poll  books  and  tally  sheets;  there  is  no  testimony  to 
show  that  the  numerals  were  incorrect;  no  complaint  is  made 
except  as  to  the  want  of  the  formalities  required  by  the  statute. 
In  Perry  township  there  seems  to  have  been  four  tallies  follow- 
ing the  first  tally  which  now  distinctly  appears  in  the  column 
opposite  John  Markley 's  name,  which  four  tallies  were  at  some 
time  erased  or  rubbed  out;  the  poll  books  now  show  that  there 
were  other  marks  there  at  one  time.  The  judges  and  clerks 
certified  that  Judge  Markley  received  two  hundred  and  one 
(201)  votes,  which  result  was  carried  out  in  figures,  and  also 
written  out  in  long-hand.  The  board  of  deputy  state  super- 
visors counted  these  partial  or  wholly  obscured  or  erased  ballot 
marks  for  Judge  Markley.  The  contestee  has  oflfered  no  evi- 
dence in  any  way  tending  to  show  that  those  four  erased  or 
rubbed  tally  marks  represented  votes.  The  duplicate  required 
to  be  transmitted  to  the  clerk  of  the  township  shows  two  hun- 
dred and  one  (201)  votes.  Without  any  evidence  that  the 
count  was  incorrect  we  could  not  disturb  the  return  and  de- 
cision of  the  judges  of  election. 

Before  going  further  with  this  opinion  it  might  be  well  to 
state,  in  a  general  way.  the  rule  which  we  think  should  govern 
this  court  in  the  counting  of  these  ballots,  supplementing  what 
has  already  been  stated.  A  large  number  of  these  ballots  are 
marked  in  an  irregular  way,  especially  the  marks  for  Mr.  Bam- 
bach in  the  non-partisan  column:  some  being  above  his  name; 
j^ome  being  in  the  place  where  the  name  of  the  secretary  of  state 
would  appear;  some  in  the  circle  in  the  Bambach  column:  and 
some  immediately  above  Mr.  Bambach 's  name;  some  in  the 
block  to  the  left  of  the  Bambach  column,  but  not  in  the  block 
immediately  to  the  left  of  Mr.  Bambach \s  name;  some  in  the 
block  that  appears  on  the  right  of  the  Bambach  column;  and 
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in  most  every  case  where  a  mark  is  made  in  the  Bambaeh  cir- 
cle the  voter  has  voted  one  of  the  regular  party  tickets,  by 
also  making  a  mark  in  the  circle.  The  contention  of  the  con- 
testee  is,  that  no  vote  of  any  voter  who  voted  the  straight  demo- 
cratic or  republican  ticket  by  placing  his  mark  under  the  eagle 
or  under  the  rooster,  and  then  passing  over  to  the  circle  and 
making  a  mark  in  the  non-partisan  ticket  in  the  circle,  should 
be  counted  for  Mr.  Bambaeh;  nor  should  any  other  vote  be 
counted  for  him  unless  the  mark  is  made  where  the  Legislature 
directed — in  the  block  at  the  left  hand  of  the  candidate's  name. 

It  is  a  rule  of  construction  laid  down  by  all  text-writers  upon 
the  subject  of  counting  votes  that  the  primary  step  is  to  deter- 
mine, if  possible,  the  intention  of  the  voter,  and  where  that  can 
be  done,  no  vote  should  be  thrown  out.  This  would  seem  to  be 
a  just  rule  as  we  all  know  that  a  great  many  people  in  this 
country  give  but  little  attention  to  the  manner  of  voting  under 
the  Australian  law,  and  especially  where  it  is  desired  to  vote 
a  mixed  ticket,  and  that  a  great  deal  of  confusion  has  arisen., 
It  takes  a  pretty  intelligent  man,  from  one  election  to  another, 
his  attention  not  having  been  called  to  the  matter,  and  having 
given  no  thought  to  the  manner  of  voting,  to  step  into  the  voting 
booth,  and  without  hesitation  to  vote  a  mixed  ticket,  and  be 
sure  it  is  correctly  done.  The  courts,  therefore,  have  construed 
all  those  Australian  ballot  laws  in  a  liberal  manner.  The  Legis- 
lature in  adopting  that  system,  and  carrying  out  that  idea  of 
construction  in  Section  6935,  provided  as  follows;  **No  ballot 
shall  be  rejected  for  any  technical  error  which  does  not  make 
it  impossible  to  determine  the  voter's  choice."  Itt  obedience 
to  this  rule  of  construction,  if  from  an  inspection,  and  from  the 
evidence,  it  is  possible  to  determine  the  intention  of  the  voter 
you  must  do  so.  In  other  words,  if  it  is  possible,  in  the  lan- 
guage of  the  statute,  for  us  to  determine  for  whom  he  intended 
to  vote,  it  is  our  solemn  duty  to  preserve  that  vote. 

It  would  seem  that  this  non-partisan  ticket  might  just  as  well, 
and  rightfully,  have  been  printed  without  any  other  designation 
upon  it  than  simply  printing  in  the  column  opposite  the  other 
designation  for  the  same  office,  judge  of  common  pleas  court, 
straight  across,  in  simply  printing  his  name  there;  there  need 
be  no  circle  at  the  top ;  no  spaced  blank  places,  or  printed  words 
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containing  the  words,  *'for  secretary  of  state"  or  for  anybody 
else  for  either  the  state  or  county  ticket.  If  a  candidate  is  put 
upon  a  non-partisan  ticket  he  is  put  there  by  petition;  he  has 
no  party  emblem  as  the  other  parties  have,  and  there  would 
seem  to  be  no  use  for  a  circle  upon  that  ticket.  Xo  other  person 
can  go  on  that  ticket  excepting  they  get  on  by  petition  as  ^Ir. 
Bambach  did;  no  other  person  has  a  right  to  have  his  name 
printed  on  that  ballot  excepting  the  man  who  got  it  up  for  him- 
self. In  the  circle  above  the  non-partisan  ticket,  around  the 
edge  of  the  same,  is  printed  for  a  straight  ticket,  **make  mark 
within  the  circle.''  The  voters  knew  there  was  but  one  man 
upon  that  ticket,  Mr.  Bambach,  and  it  would  seem  to  be  an 
error  of  construction  in  terms  to  say,  when  only  one  man  is  upon 
a  ticket,  for  a  straight  ticket  ''make  mark  within  the  circle." 
The  words,  **for  secretary'  of  state'*  and  other  words  printed  on 
the  non-partisan  ticket  indicating  the  various  offices  to  be  filled 
and  voted  for,  as  well  as  the  circle  above  the  column,  were  sim- 
ply surplusage,  and  that  Mr.  Bambach,  so  far  as  that  non-par- 
tisan ticket  is  concerned,  has  the  whole  of  that  space  above  his 
name,  below  his  name,  the  blocks  at  the  right  and  left  outside 
the  column,  as  well  as  the  circle,  and  if  a  voter  votes,  makes 
his  mark  in  any  of  those  places,  his  intention  can  be  ascertained 
and  would  seem  to  be  clear. 

Why  should  a  voter  mark  under  the  eagle  for  a  straight 
republican  ticket,  and  then  pass  over  and  make  a  mark  in  the 
non-partisan  ticket,  and  make  it  in  the  circle  where  it  is  not 
required  to  be  by  law?  Why  should  he  do  that  if  he  does  not 
intend  to  vote  for  Mr.  Bambach?  If  he  puts  the  mark  at  the 
top  of  the  column  above  ^Ir.  Bambach 's  name,  or  below  his 
name,  or  in  any  of  the  blank  blocks  at  the  right  or  left  of  that 
column,  he  knows  that  there  is  no  other  person  than  Mr.  Bam- 
bach running  on  that  non-partisan  ticket;  that  no  other  candi- 
date 's  name  appears  ther?.  On  all  the  rest  of  the  party  tickets 
on  the  ballot  there  is  a  space  left  to  rub  out  or  write  in  some- 
body else's  name;  therefore,  that  blank  in  the  Bambach  column 
is  not  necessary  for  that  purpose.  When  a  voter  makes  a  marie 
in  any  of  the  circles  in  the  regular  party  ticket,  and  then  makes 
a  mark  in  the  Bambach  column  anywhere,  knowing  that  Mr. 
Bambach  is  the  only  candidate,  and  the  only  name  oa  the  whole 
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non-partisan  ticket,  isn't  it  clear  that  the  voter  intended  to 
vote  for  him.    We  think  so. 

Following  this  rule,  it  becomes  a  very  easy  task  to  count  these 
disputed  votes  that  were  sent  up  and  sealed.  Before,  however, 
passing  from  this  subject,  while  I  have  these  ballots  at  hand, 
I  will  refer  to  another  phase  of  this  case:  It  seems  from  the 
Ripley  precinct  there  are  five  votes  which  are  either  marked 
in  the  democratic  or  republican  circle,  and  then  at  the  left  of 
Judge  Markley's  name  is  a  cross;  and  also,  out  some  place  in 
all  of  them  but  one,  on  the  Bambach  ticket,  is  a  mark. 

It  is  claimed  by  the  contestor  that  the  mark  at  the  left  of 
Judge  Markley's  name  was  not  there  at  the  time  these  ballots 
were  sealed,  or,  at  least,  at  the  time  they  were  taken  out  of  the 
box;  that  when  they  were  taken  out  of  the  box  no  mark  ap- 
peared at  the  left  of  Judge  Markley  's  name.  This  contention  is 
supported  by  two  witnesses,  Mr.  Hite  and  Mr.  Norris.  These 
gentlemen  appear  to  us  to  be,  and  it  was  conceded  in  argument 
that  they  were,  reputable  gentlemen,  living  in  the  vicinity  or 
village  of  Ripley.  They  were  intelligent  men,  whose  testimony 
seemed  to  have  been  given  with  a  sincerity  born  of  truth.  Each 
swears  positively,  each  testifies  pointedly  and  specifically  and 
emphatically  that  at  the  time  these  ballots  were  turned  out  of 
the  ballot  box  they  examined  each  one  of  them,  and  that  no 
such  mark  appeared  or  was  there. 

The  testimony  of  the  contesteo  relating  to  this  point,  consist- 
ing of  the  members  of  the  board  of  deputy  state  supervisors, 
the  auditor  and  the  treasurer,  each  and  all  testified  that  after 
the  votes  were  delivered  to  them  they  were  never  since  dis- 
turbed, and  were  kept  securely  in  the  auditor's  or  treasurer's 
office  in  the  safe,  from  that  time  until  the  time  they  were  opened 
in  this  court. 

During  the  progress  of  the  trial  this  court  indicated  that  coun- 
sel for  the  contestee  should  go  no  further  on  that  subject,  that 
they  were  satisfied  that  neither  the  board,  the  members  thereof, 
the  treasurer  or  auditor,  nor  anybody  else,  from  the  time  these 
ballots  were  delivered  to  the  board,  tampered  with  them.  And 
we  think  so  now. 

What  is  this  court,  however,  to  do  with  the  testimony  of 
these  two  witnesses.     Mr.   Ilite,   from  recollection,  testified  as 
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to  in  what  manner  the  nineteen  (19)  votes  from  this  precinct 
were  certified  up,  were  marked,  and  he  missed  it  in  three  in- 
stances only.  We  have,  as  opposed  to  the  testimony  of  these 
gentlemen,  the  written  record,  if  you  please,  of  the  mark  op- 
posite Judge  IVIarkley's  name  and  to  the  left  thereof.  Is  that 
written  record  upon  the  face  of  it  overthrown  hy  the  testimony 
of  these  witnesseBf  One  of  the  judges,  Mr.  Lemons^  in  that 
Ripley  precinct,  is  reported  sick,  and  could  not  be  here.  The^ 
other  judges  and  clerks  were  not  called.  Is  the  failure  of  Hite 
and  Norris  to  recollect  to  be  attributed  to  the  failure  and  falli- 
bility of  the  human  mind  and  memory;  have  they  forgotten! 
They,  themselves,  do  not  put  it  that  way. 

Upon  this  point  the  case  made  is  not  different  from  any  other 
cases  which  we  have  often  heard  and  decided.  If,  for  instance, 
a  petition  which  contained  an  allegation  therein  that  the  clause 
in  a  mortgage  was  not  there  at  the  time  the  mortgagor  executed 
the  same,  and  the  witnesses  and  notary  public  should  appear 
before  this  court  and  testify  that  that  clause  in  that  mortgage 
was  not  there  at  the  time  it  was  signed,  that  they  read  it  over, 
and  that  their  object  in  being  there  was  to  see  whether  or  not 
that  clause  was  there,  and  would  testify  positively  that  it  was 
not  there,  would  that  be  enough  to  override  the  solemnly  exe- 
cuted and  acknowledged  mortgage  instrument  in  writing?  The 
court  would  have  no  hesitancy  in  declaring  that  the  alleged 
stipulation  in  the  mortgage  was  not  there  at  the  time  it  was 
signed.  Two  judges  -of  that  election  were  not  called  upon  to 
testify.  We  are  constrained  to  believe  that  that  mark  to  the 
left  of  Judge  Markley*s  name  was  not  there — ^that  the  testi- 
mony clearly  shows  that  it  was  not.  We  are  well  satisfied  that 
the  members  of  the  board  of  deputy  state  supervisors  kept 
these  ballots  securely  and  safely;  that  when  they  came  into 
their  possession  they  were  not  thereafter  tampered  with. 

There  is  another  singular  thing  about  Ballot  A  (1)  in  this 
connection,  and  that  is,  that  in  the  republican  circle  there  is 
a  mark,  there  are  traces  of  a  mark  having  been  made  in  the 
circle  under  the  rooster.  There  is  no  mark  in  the  non- 
partisan column  whatever.  This  is  a  mark  to  the  left  of  Judge 
Markley's  name.  The  judges  certified  in  their  certificate  sent 
up  that  they  counted  all  this  ballot  excepting  for  judge.    The 


CmCUIT  COURT  REPORTS— NEW  SERIES.       571 

1907.]  Brown  County. 


mark  being  made  in  the  republican  circle,  and  one  at  the  left 
of  Judge  Markley's  name,  if  those  were  the  only  marks,  there 
was  no  necessity  of  sending  this  ballot  up,  as  it  would  be  a 
straight  republican  ticket  except  for  Judge  Markley.  They 
could  not  have  been  in  doubt  as  to  the  erased  mark  in  the  demo- 
cratic circle,  because  they  certified  they  counted  the  ticket  for  all 
excepting  judge.  If  there  was  a  mark  in  both  circles,  one  each 
in  the  democratic  and  republican  circles,  it  would  count  for  no- 
body.  In  any  event,  we  can  not  see  how,  consistently,  with  the 
fact  that  the  ticket  was  counted  for  all  the  candidates  excepting 
judge,  that  there  could  be  any  necessity  for  certifying  this  ballot 
at  all.  I  only  refer  to  this  as  showing  that  this  ballot  appears  to 
have  gotten  into  this  package  as  a  stray  one,  no  possible  necessity 
for  its  being  certified  at  all,  as  showing  that  there  might  possi- 
bly have  been  some  little  carelessness  at  that  polling  precinct 
on  that  day. 

There  is  a  further  contention  here  in  regard  to  what  may  be 
called  the  infirmary  vote.  It  seems  that  in  1900,  the  township 
of  Lewis,  adjoining  the  village  of  Georgetown,  included  a  small 
stream  of  water,  and  that  in  that  year  a  special  act  was  passed 
by  the  Ohio  liCgislature  detaching  that  poHion  of  Lewis  town- 
ship on  which  the  infirmary  buildings  are  located  from  Lewis 
township  and  transferring  that  territory  to  Pleasant  township, 
in  which  township  the  village  of  Georgetown  is  located.  It 
is  claimed  that  that  law  is  unconstitutional.  I  need  not  here 
enter  into  any  discussion  as  to  whether  that  act  is  so  or  not, 
for  it  is  admitted.  Being,  therefore,  unconstitutional  and  the 
record  showing  that  since  1900  the  voters  in  the  infirmary  have 
been  voting  in  Georgetown,  would  the  voter  have  still  a  legal 
right  to  vote  there  notwithstanding  the  act  was  local  in  charac- 
ter and  unconstitutional,  until  the  act  was  so  declared  by  a 
court  of  competent  jurisdiction.  The  Supreme  Court  in  the 
66th  Ohio  State,  page  88,  in  s])eaking  of  an  unconstitutional 
law,  uses  this  language: 

'^It  was  void  not  only  from  the  time  it  was  declared  uncon- 
stitutional, but  it  never  had  any  validity,  and  could  not  be 
invoked  as  a  foundation  of  a  right  to  be  enforced  in  a  court 
of  justice.'' 
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The  Supreme  Court  of  the  TJnited  States  in  the  case  of 
Norton  v.  Shelby  County,  decided  in  1886,  and  found  in  the 
■  118  United  States  Reports  at  page  426,  in  the  syllabus  says: 


^i 


An  unconstitutional  act  is  not  a  law;  it  confers  no  rights, 
it  imposes  no  duties,  it  affords  no  protection,  it  creates  no 
offices.  It  is  in  legal  contemplation  as  inoperative  as  though 
it  had  never  been  passed." 

The  unconstitutional  act  of  1900  did  not  operate  to  make  the 
residents  of  Lewis  township  legal  voters  in  Pleasant  township 
or  the  village  of  Georgetown.  The  inmates  and  others,  who 
voted  at  Georgetown,  were  asked  by  counsel  for  the  contestor 
while  on  the  stand  whom  they  voted  for  in  the  fall  of  1906 
for  judge  of  the  common  pleas  court.  This  testimony,  it  w^as 
claimed  on  behalf  of  the  contest ee,  ought  not  to  have  been 
received.  It  is  true  that  a  legal  voter  can  not  be  asked  for 
whom  he  casts  his  vote.  The  object  of  the  ballot  system  now 
in  force  is  that  the  voter  shall  have  the  right  to  keep  secret 
all  his  life  as  to  whom  he  did  vote  for.  The  same  rule  does  not 
apply  to  the  illegal  voter,  the  man  who  has  no  right  to  vote 
his  vote  in  a  township  or  precinct  other  than  that  of  his  legal 
residence.  People  v.  Pease,  27  N.  Y.,  45 ;  same  case-  reported 
in  84  Am.  Dec,  242,  which  last  case  has  a  voluminous  note 
by  Mr.  Freeman  collating  the  authorities.  See,  also,  McCrary's 
Am.  Law  of  Elections,  Section  196. 

It  is  further  contended  that  the  witnesses  could  not  be  re- 
quired to  answer  as  to  whom  they  voted  for,  because  the 
answer  might  tend  to  criminate  them.  This  is  a  personttl  priv- 
ilege on  the  part  of  the  witnesses.  None  of  the  witnesses  in 
this  case  claimed  that  privilege  until  after  they  had  volun- 
tarily testified  that  they  had  voted.  And,  if  a  witness  dis- 
closes that  he  did  vote,  and  it  is  shown  clearly  to  be  an  illegal 
vote,  then  he  may  be  compelled  to  answer  as  to  whom  he  voted 
for.  There  may  be  some  doubt  as  to  whether  or  not  the  answer 
to  this  question  disclosing  for  whom  these  different  witnesses 
voted  would  have  any  tendency  to  criminate  them.  In  most 
all  crimes  the  intent  is  the  gist  of  the  crime;  and  it  certainly 
would  be  admitted  by  every  one  that  these  electors  did  not 
intend    to   cast   any   illegal   vote,   but   honestly   thought   they 
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were  casting  their  votes  in  the  proper  precinct.  Wo  are  satis- 
fied that  these  votes,  under  the  evidence  and  the  law,  should 
not  be  counted  for  Judge  Markley.  See  same  authorities 
cited  above. 

There  was  one  witness,  Mr.  Henize,  who  was  not  an  inmate 
of  the  infirmary,  but  was  an  employe,  a  single  man.  and  had 
lived  at  the  infirmary  since  1904;  he  voted  not  in  the  village 
of  Georgetown,  but  in  the  township  of  Pleasant,  in  which  town- 
ship is  situated  the  voting  precinct  of  the  village  of  George- 
town. He  testified  that  his  parents  had  lived  for  many  years 
in  Pleasant  township,  and  were  living  there  at  the  time  of  the 
election,  and  that  when  he  left  his  home  to  take  up  the  work 
at  the  infirmary,  or  other  places,  his  intention  was  when  out 
of  a  job  to  return  to  his  parent's  home.  Under  these  circum- 
stances we  think  he  had  a  right  to  vote  where  he  did.  If  we 
had  doubts,  we  should  be  bound  to  resolve  the  doubt  in  favor 
of  the  voter. 

Samuel  Smith,  an  inmate  of  the  infirmary,  says  he  voted 
the  republican  ticket;  that  should  be  taken  oflf  of  Mr.  Bambaeh's 
vote.  This  would  seem  to  dispose  of  most  of  the  disputed 
ballots  in  this  case;  and  it  seems  to  be  a  very  easy  matter, 
having  once  laid  down  the  principle,  to  count  these  votes. 

There  is  another  subject,  about  which  there  is  some  difficulty, 
however,  and  that  is  in  regard  to  the  destroyed  ballots.  In 
Higginsport  precinct  there  were  four  witnesses;  Mr.  Ijyons 
testified  that  there  were  four  destroyed  ballots  not  counted 
for  judge,  two  under  the  eagle  in  the  circle,  and  in  the  Bam- 
bach  circle,  and  one  was  marked  under  the  eagle,  and  just 
above  Bambach's  name  in  the  non-partisan  column.  Mr.  Cahill 
testifies  the  same  as  Mr.  Lycms  as  to  the  two  first,  and  says 
one  was  in  the  democratic  circle,  and  just  above  Mr.  Bambach's 
name  in  the  center  of  the  column ;  four  voted  in  the  republican 
circle,  one  above  Alarkley's  name.  Mr.  Hanselman  also  testi- 
fied in  regard  to  it,  and  Mr.  Schaaf  agreed  substantially  that 
three  votes  were  marked  for  Bambaeh.  In  Eagle  township 
there  are  five  in  question,  and  destroyed.  O.  P.  Ilare  testified 
that  two  democrats  voted  in  the  circle,  one  in  the  democratic 
circle,  about  where  the  secretary  of  state's  name  should  be, 
and  one  in  the  democratic  circle  under  Bambaeh 's  name,  three 
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spaces  below,  and  one  was  in  the  democratic  circle  and  in  the 
socialist  column.  Mr.  Winters  testified  to  the  same  thing;. Mr. 
Hunley  does  not  remember  so  much  about  it.  Mr.  Moore 
remembers  what  he  heard  the  judges  say  during  the  time  they 
were  counting  the  ballots,  and  therefore  we  have  disregarded 
his  testimony  entirely  as  hearsay.  Mr.  Alexander  says  three 
were  not  counted;  one  was  a  clean  ballot,  one  marked  in  the 
republican  circle,  and  a  mark  made  where  the  secretary  of 
state's  name  should  be  in  the  non-partisan  column,  and  one 
in  the  non-partisan  column  in  the  place  for  sheriff.  We  have 
counted  four  ballots  for  Mr.  Bambach  under  that  testimonv. 

In  Franklin  township,  Dr.  W.  L.  Faul  testified  that  six 
ballots  were  destroyed,  not  counted  for  anybody;  one  had  a 
cross-mark  in  the  circle,  and  one  a  cross  under  the  eagle  and 
the  rooster;  those  of  course  could  not  be  counted.  On  three 
of  the  ballots  the  name  of  Judge  Markley  was  scratched;  two 
of  those  were  in  the  Bambach  box  and  one  in  the  Bambach 
circle.  W.  L.  Kautz,  judge,  does  not  remember  much  about  it ; 
the  clerk  says  that  there  was  one  under  the  rooster  and  in  the 
non-partisan  circle,  and  one  iinder  the  rooster,  and  Markley 's 
name  scratched,  and  at  the  right  of  Bambach 's  name  was  a 
cross-mark.  We  have  given  three  votes  to  Mr.  Bambach  under 
that  evidence. 

In  Bardwell  precinct,  F.  M.  Kratzer,  presiding  judge,  testi- 
fied that  one  was  marked  in  the  republican  circle  and  a  cross 
in  Bambach  ticket  in  the  circle,  the  other  a  democratic  ticket 
with  cross  in  the  circle  and  a  cross  in  the  Bambach  circle.  We 
have  given  Bambach  these  two  votes. 

In  Jefferson  township,  George  B.  Carey  testified  that  four 
ballots  were  destroyed,  one  only  not  counted,  the  other  three 
counted;  one  properly  should  have  been  counted  for  Bambach, 
the  other  three  would  be  counted  ballots.  Under  the  ruling  of 
this  court  no  evidence  could  be  admitted  in  regard  to  them; 
we  have  therefore  thrown  them  out. 

In  Washington  township,  E.  P.  Calvin  testified  that  there 
were  two  ballots  certified  up,  one  only  reached  the  board  of 
deputy  state  supervisors,  the  other  it  is  shown  was  clearly 
identified  as  marked  for  judge,  Mr.  Bambach. 
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As  to  one  vote  in  Higginsport,  two  in  Eagle,  and  one  in 
Washington,  there  appears  to  have  been  a  clear  dispute  as  to 
whether  or  not  these  ballots  should  be  certified  up.  therefore 
in  the  opinion  of  the  presiding  judge,  these  votes  could  be  in- 
quired into  and  should  be  counted  for  Judge  Bambach. 

As  to  the  other  of  the  disputed  ballots,  the  presiding  judge 
has  some  doubts  as  to  whether  they  could  be  inquired  into. 

Jones,  J. 

Judge  Walters  has  stated  my  position  in  the  general  rule 
as  to  the  destroyed  ballots,  in  which  I  was  unable  to  concur 
with  the  majority,  but  I  will  concur  with  the  majority  of  the 
court,  in  that  four  out  of  these  fourteen  destroyed  ballots  were 
of  such  a  character  that  they  should  have  been  sealed  up,  but 
were  destroyed,  and  are  proper  ballots  for  determination  and 
judicial  investigation;  that  is,  in  other  words,  testimony  with 
reference  to  these  four,  consisting  of  one  in  Higginsport,  two 
in  Eagle,  and  one  in  Washington,  shows  that  as  a  matter  of 
fact,  the  judge  did  not  consent,  or  that  he  voted  against  the 
destruction,  which  in  my  judgment  was  of  such  a  character 
that  those  ballots  should  have  been  brought  up,  but  as  to  that 
class  of  ballots  that  they  unanimously  refused  to  count  and 
were  destroyed,  we  are  precluded  from  reviewing;  in  other 
words  I  do  not  dissent  to  but  ten  of  the  fourteen. 

Tabulated  Statement  of  Votes:  Supervisor  of  Eh^ctions 
counted  for  Judge  Markley.  4,()8()  votes;  Supervisor  of  Kh»c- 
tions  counted  for  Judge  Hanibach,  4,259  vot(»s. 

Votes  for  judge  rejected:  Markley — Byrd  Township,  61 
votes;  Mt.  Oreb,  48  votes;  Hamersville,  22  votes.  Total  rejected 
for  Markley,   131  votes. 

Bambach — Byrd,  142  votes;  Mt.  Oreb,  77  votes;  Hamersville, 
29  votes.    Total  rejected  for  Bambach,  248  votes. 

Total  for  Markley  on  face  of  returns,  4,686  votes.  Add 
number  of  rejected  votes,  181  votes.  Total  as  corrected,  4,817 
votes. 

Total  for  Bambach  on  face  of  returns,  4,259  votes.  Add 
number  of  rejected  votes,  248  votes.  Total  as  corrected,  4,777 
votes. 
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Deducting  from  Markley 's  vote  of  4,817,  thus  corrected,  the 
Bambach  votes  of  4,777,  so  corrected,  leaves  ^larkley  over 
Bambach  40  votes. 

Deduct  four  votes  from  Perrj'  township  counted  for  Markley 
leaves  36  votes  for  Marklev  over  Bambach. 

Disputed  ballots:  Markley  now  has  over  Bambach  36  votes; 
Union  Township  Exb.  B  (9)  of  sealed  ballots,  1  vote;  Union 
Township  Exb.  B  (7)  of  sealed  ballots,  1  vote;  Union  Town- 
ship Exb.  B  (6)  of  sealed  ballots,  1  vote;  Union  Township  Exb. 
B  (3)  of  sealed  ballots,  1  vote;  Ilamersville  Exb.  K  (1)  of 
sealed  ballots,  1  vote.  Total  41  votes.  Deduct  eleven  illegal 
infirmary  votes  leaves  Markley  30  votes. 

As  to  ten  of  the  fourteen  destroyed  ballots,  the  presiding 
judge  is  doubtful  as  to  whether  testimony  being  introduced 
should  be  confined  to  those  ballots  concerning  which  there  was 
a  dispute  among  the  judges,  and  that  they  should  have 
certified. 

Bambach  votes:  Riplev.  A  (2),  1;  Riplev,  A  (3),  1;  Riplev, 
A  (4),  1;  Ripley,  A  (5);  1;  Ripley,  A  (6),^1;  Ripley,  A  (8),  1; 
Ripley,  A  (11),  1;  Riplev,  A  (13),  1;  Riplev,  A  (15),  1; 
Ripley,  A  (16),  1;  Ripley,  A  (17),  1;  Riplev,  A  (18),  1; 
Ripley,  A  (19),  1;  Riplev,  A  (12),  1;  Ripley,  B  (11),  1; 
Ripley,  B  (10),  1;  Riplev,  B  (8),  1;  Ripley,  B  (5\  1; 
Ripley,  B  (4),  1;  Ripley,  B  (2),  1;  Ripley,  B  (1),  1:  Franklin 
Township,  C  (1),  1;  Franklin  Township,  C  (2),  1;  Huntington 
Township,  seven  ballots  all  marked  alike,  7;  Aberdeen,  I  (6),  1 
Aberdeen,  I  (5),  1;  Aberdeen,  I  (3).  1;  Aberdeen,  I  (2),  1 
Jackson,  G  (2),  1;  HamersA'ille,  K  (2),  1;  Feesburg,  H  (1),  1 
Washington  TowTiship,  F  (1),  1;  Russellville,  E  (1),  1;  Cler- 
mont, North  Franklin,  L   (1),  1. 

Destroyed  ballots:  Iligginsport,  3;  Eagle,  4;  Franklin,  3; 
Bardwell,  2 ;  Jefferson  Township,  1 ;  Washington  Township,  1. 
Total,  54. 

Deduct  from  same,  Smith,  infirmary  vote,  1 ;  deduct  Mark- 
ley  vote,  30;  Bambach  over  IMarkley,  23  votes. 

One.  Higginsport,  disputed;  2,  Eagle;  1,  Washington;  4  de- 
stroyed ballots. 

This  leaves  Bambach  over  ^Markley  23  votes  in  the  whole 
subdivision.    A  decree  will  be  entered  accordingly. 

By  Judge  Jones:  I  concur  in  the  majority  of  thirteen  votes. 
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MANUFACTUIUNC  AND  WHOLESALE  DEALERS  NOT 
LIABLE  FOR  DOW  LAW  TAX. 

[Circuit  Court  of  Putnam  County.] 

DiBHL  Brewing  Co.  v.  Spencer,  Treasurer,  et  al. 

Decided,  October,  1903. 

Liquor  Laws — Storage  Houses  for  Beer — Not  Liable  for  Dow  Law  Tax^ 
When — Intention  of  the  Parties  as  Revealed  by  Their  Acts  Controls 
— Handling  of  Beer  Distinguished  from  the  Independent  Business 
of  Trafficking  Therein — Section  4364-9. 

A  manufacturer  and  wholesale  dealer  in  beer,  who  maintains  a  storage 
house  at  a  place  where  beer  is  stored,  and  from  which  deliveries 
are  made  only  to  local  retail  dealers  upon  orders  solicited  by  the 
traveling  sales  agent  of  the  manufacturer,  does  not  thereby  become 
a  trafficker  in  intoxicating  liquors  within  the  meaning  of  Section 
4364-9,  and  is  not  subject  to  the  Dow  tax. 

Day,  J. ;  Mooney,  J.,  and  Norris,  J.,  concur. 

This  case  comes  into  this  court  on  appeal.  The  petition  is  for 
injunction  to  restrain  the  county  treasurer  of  this  county  from 
collecting  certain  taxes  and  assessments  and  penalties  which  are 
alleged  to  be  illegal  and  unauthorized. 

The  plaintiff  declares  in  its  petition  that  its  business  consists 
wholly  in  the  manufacture  and  wholesaling  of  beer,  which  busi- 
ness is  carried  on  at  its  manufactory  and  oflfice  in  Defiance.  Ohio, 
and  by  its  traveling  salesmen  employed  to  solicit  business  in  the 
counties  of  Defiance  and  Putnam  in  said  state  and  elsewhere. 
That  it  listed  and  made  true  returns  of  all  its  personal  property 
in  Monroe  township,  Putnam  county,  Ohio,  for  the  years  1899, 
1900  and  1901  and  was  duly  and  fully  taxed  and  assessed  there- 
on, and  fully  paid  said  taxes  and  assessments  and  fully  paid  for 
those  years  all  taxes  and  assessments  legally  levied  against  its 
manufacturing  business.  Plaintiff  says  that  the  county  auditor 
and  his  predecessors  have  illegally  assessed  against  it  for  the 
years  1899,  1900  and  1901  a  sum  aggregating  $700  and  charged 
the  same  on  the  tax  duplicate  of  Putnam  county,  Ohio,  together 
with  penalties  amounting  to  $140,  and  that  each  and  all  of  said 
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assessments  and  penalties  are  wholly  illegal  and  without  author- 
ity of  law. 

Said  county  treasurer  is  attempting  to  collect  the  amount  of 
this  illegal  tax  and  assessment  and  penalties,  and  has  entered 
upon  premises  in  Putnam  county,  owned  and  controlled  by 
plaintiff,  and  has  distrained  certain  goods  and  chattels  of  plaint- 
iff for  the  payment  of  said  sum,  and  will,  unless  enjoined,  sell 
said  property  as  upon  execution  at  law.  And  plaintiff  prays 
that  said  defendant  may  be  enjoined  from  doing  any  of  those 
acts,  and  from  collecting  or  attempting  to  collect  said  illegal 
taxes  and  assessments  and  penalties  or  any  part  thereof  and 
asks  that  the  same  may  be  declared  to  be  illegal  and  void. 

The  answer  admits  the  official  character  of  defendant;  that 
plaintiff  has  its  manufactory,  office  and  place  of  business  in  De- 
fiance, and  admits  that  it  listed  and  made  return  of  all  its  per- 
sonal property  in  Monroe  township,  subject  to  taxation  for  the 
years  1899,  1900  and  1901  under  the  laws  of  Ohio,  to  the  assessor 
of  Monroe  township,  Putnam  county,  Ohio,  and  that  it  paid  to 
the  treasurer  of  Putnam  county  all  taxes  and  assessments  levied 
thereon.  The  answer  denies  that  plaintiff's  business  consists 
wholly  in  the  manufacturing  and  wholesaling  of  beer,  and  that 
said  business  is  carried  on  in  Defiance,  Ohio,  by  its  traveling 
salesmen,  and  asserts  that  plaintiff,  during  the  years  1899,  1900 
and  1901,  was  conducting  the  business  of  trafficking  in  intoxicat- 
ing liquors  on  in-lot  in  the  village  of  Continental,  Put- 
nam county,  Ohio,  and  that  sales  of  intoxicating  liquors  have 
been  and  were  made  at  said  place  of  business  during  said  years 
by  persons  employed  by  the  plaintiff  for  said  purpose,  both  at 
wholesale  and  retail,  and  that  plaintiff  has  refused  to  pay  and 
has  not  paid  the  taxes  and  assessments  on  said  business  during 
the  years  1899,  1900  and  1901. 

That  said  county  auditor  upim  satisfactory  information  of 
these  facts  entered  said  tax  and  assessments  and  penalties  upon 
the  duplicate  and  upon  the  treasurer's  copy  thereof  under  Sec- 
tion 4364-14,  Revised  Statutes,  all  of  which,  and  the  collection 
thereof  is  lawful,  and  asks  that  if  said  amount  be  not  paid  by 
plaintiff  that  the  goods  and  chattels  held  and  distrained  be  sold 
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and  the  proceeds  applied  in  payment  thereof.  All  else  in  the 
petition  is  denied.  The  allegations  of  the  answer  are  denied  by 
the  reply. 

This  is  claimed  in  the  answer  that  the  plaintiff  in  the 
years  1899,  1900  and  1901  was  engaged  in.  and  carried  on, 
the  business  of  trafficking  in  intoxicating  li(iuors  at  the  village 
of  Continental,  Putnam  county,  Ohio,  as  contemplated  by  Sec- 
tion 4364-9,  Revised  Statutes,  known  as  the  Dow  law — this 
being  pleaded  in  defense  of  the  remedy  sought  in  the  petition, 
and  upon  it  defendants  claiming  the  right  to  recover  said  amcmnt 
of  tax,  assessments  and  penalty.  This  allegation  of  the  answer 
is  denied  in  the  reply ;  so,  upon  the  fact  as  to  whether  the  busi- 
ness claimed  in  the  answer  to  have  been  carried  on  by  plaintiff 
was  thus  carried  on  at  Continental  in  the  years  named,  rests 
the  proper  determination  of  the  case. 

The  law  in  such  case  has  been  clearly  settled  by  the  Supreme 
Court  in  a  number  of  decisions  and  there  can  be  very  little,  if 
any,  difference  of  opinion  as  to  what  the  law  applicable  is. 

In  the  case  of  Reyman  Brewing  Co.  v.  Btnstor,  92  Fed.  Rep., 
28,  the  Circuit  Court  of  the  United  States  held  that — 

**A  manufacturer  of  beer  who  leases  a  room  in  a  cold  storage 
warehouse  at  a  certain  railroad  station,  in  which  to  store  beer 
shipped  to  that  station,  which  has  not  been  ordered  in  advance, 
and  from  which  beer  is  delivered  which  is  sold  upon  solicited 
orders,  and  from  which  it  is  sometimes  sold  directly,  is  a  traf- 
ficker subject  to  taxation." 

This  was  a  case  in  which  the  provisions  of  Section  4364-8  were 
applied  to  the  facts,  and  among  the  facts  to  be  found  and  that 
were  dwelt  upon  that  court  were  these — 1  (juote  again  from 
the  case,  page  30: 

**The  packages  not  delivered  directly  from  the  railway  station 
to  purchasers  are  delivered  from  the  said  storage  house  or  room, 
upon  orders  solicited  as  aforesaid,  and  upon  sales  then  and  there 
at  said  storage  room  made,"  and  again,  '* in  other  instances  such 
collections  are  made  by  said  agent,  Bert  Meyers,  at  the  time  of 
sale  and  delivery  at  said  storage  room.  •  •  •  The  barrels 
and  cases  of  beer  describ(»d  in  the  ])ill  were     *     •     •     placed  in 
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the  storeroom  above  mentioned,  and  were  to  be  there  sold  and 
delivered,"  and  again,  page  29:  '*Said  agent  also  makes  sales 
of  said  packages  at,  and  delivers  the  same  from,  the  place  where 
stored  at  Steuben ville. " 

The  court,  upon  these  facts,  held  the  brewing  company  to  be 
a  trafficker  in  intoxicating  liquors,  having  a  place  in  the  city  of 
Steubenville  where  the  traffic  is  carried  on  within  the  meaning  of 
the  Dow  law. 

The  case  of  Village  of  Bcllefontaine  v.  Vdssaux,  55  Ohio  St., 
323,  is  an  interesting  one,  and  while  the  proposition  upon  which 
the  case  was  decided  is  not  presented  here,  the  law,  as  announced 
by  the  Supreme  Court,  is  in  line  with  other  decisions  of  that 
court,  on  the  proposition  presented  in  the  case  at  bar,  and  is 
decisive  of  it.    The  syllabus  is  as  follows : 

**1.  The  general  rule  is,  that  title  to  goods  intended  to  be 
transported  passes  from  the  vendor  to  the  purchaser  upon  de- 
livery by  the  former  to  a  common  carrier,  consigned  to  the 
purchaser,  whether  paid  for  or  not.  But  if  the  vendor  consigns 
the  goods  nominally  to  the  purchaser,  but  actually  in  care  of  his 
own  storekeeper,  who  is  to  retain  them  in  control  and  give  pos- 
session to  the  purchaser  only  on  payment  of  the  purchase  price, 
then  the  delivery  to  the  common  carrier  is  not,  in  law,  delivery 
to  the  purchaser. 

**2.  Under  such  circumstances,  the  shipment  being  in  effect 
to  the  vendor  himself,  the  delivery,  when  it  occurs,  would  be  at 
the  storehouse  of  the  vendor ;  and  the  transaction  would  not  be  a 
completed  sale  at  the  point  of  shipment. 

**3.  As  a  general  rule,  a  sale  of  personal  property  is  not 
completed  when  anything  remains  to  be  done  to  identify  the 
thing  sold,  or  discriminate  it  from  other  like  things." 

The  effect  of  this  holding  is,  that  the  place  where  the  seller 
relinquishes  possession  and  control  of  the  beer  to  the  purchaser 
and  the  purchaser  assumes  possession  and  control  thereof  and 
pays  the  purchase  price  is  to  be  regarded  as  the  place  of  sale ;  and 
that  is  the  single  (luestion  presented  in  the  case  under  considera- 
tion: Was  the  plaintiff  company  the  keeper  of  a  place  where 
intoxicating  liquors  were  sold  at  retail  other  than  at  the  manu- 
factory, etc.  ? 
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In  the  case  of  Hamon  v.  Lnce,  50  Ohio  St.,  440,  the  court 
defines  traffic  contemplated  by  the  statute  as: 

''Consists  in  the  purchase  and  sale  or  barter  of  the  liquors 
named  therein,  and  the  place  of  the  traffic  is  the  place  where 
such  purchase,  sale  or  barter  is  had,  and  not  the  place  where  the 
liquors  are  stored  for  cooling  or  safe-keeping.*' 

The  facts  which  called  forth  this  definition  are : 

"That  the  beer  was  put  from  the  cars  into  the  cooler  where  it 
remained  until  delivered  by  the  driver  of  the  beer  wagon  to 
customers,  but  no  beer  was  sold  at  said  cooler.  The  traffic  was 
carried  on  elsewhere  than  at  the  cooler  which  was  not  a  place  of 
business  but  a  place  for  storage,  there  being  no  buying  and  sell- 
ing there." 

In  the  case  of  Jung  Brewing  Co.  v.  Talbot,  59  Ohio  St.,  511, 
it  is  not  alleged  in  the  petition  or  claimed  and  it  does  not  appear 
that  the  sales  were  made  at  the  manufactory.  The  driver  of 
the  beer  wagon  made  the  sales  to  the  retail  dealers.  The  cour|; 
held  that  if  the  customers  had  made  their  purchases  or  received 
the  beer  at  the  storage  house,  then  the  storage  house  would  un- 
doubtedly be  the  place  of  traffic,  and  that  the  driving  of  the 
wagon  and  the  hauling  of  the  beer  has  reference  merely  to  the 
method  of  carrying  on  the  business.  That  in  determining  the 
place  of  traffic  the  delivery  related  merely  to  the  place  or  build- 
ing from  whence  the  delivery  was  made ;  and  not  being  in  con- 
nection with  a  business  on  which  the  proprietor  paid  the  tax  as  in 
Hanson  v.  Luce,  supra,  but  as  a  separate  and  independent  busi- 
ness of  trafficking  upon  which  no  tax  was  paid,  when  this  is 
done,  whether  from  a  wagon  or  at  a  place,  the  condition  arises 
which  creates  the  liability  to  pay  the  tax.  And  so  the  court 
announces  in  its  syllabus  that — 

"A  manufacturer  of  intoxicating  liquors  who  carries  on  the 
business  of  selling  them  elsewhere  than  at  the  manufactory,  is 
engaged  in  the  traffic  within  the  purview  of  Section  4364-9, 
Revised  Statutes,  and  subject  to  the  tax  thereby  imposed.'' 

The  cases  all  hold  that  the  traffic  consists  in  the  purchase  and 
sale  or  barter.    The  place  of  traffic  is  the  place  where  such  pur- 
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'  chase  and  sale  or  barter  is  had,  or  to  which  it  is  referred.  That 
the  cooler  or  storehouse  at  which  no  buying  or  selling  is  done  and 
which  is  not  a  place  of  business  but  which  is  used  merely  as  a 
place  of  storage  and  safe-keeping  is  not  a  place  of  traffic,  and 
so,  that  handling  the  beer  is  not  the  independent  business  of 
trafficking  in  intoxicating  liquors  as  contemplated  by  the  law. 
The  intention  of  the  parties  as  discovered  from  their  acts  con- 
trols. When  their  acts  indicate  an  independent  business  of  traf- 
ficking, the  payment  of  the  tax  can  not  be  escaped.  Then  let  us 
apply  the  law,  as  settled  by  the  Supreme  Court,  to  the  facts  ap- 
pearing in  this  case. 

The  plaintiff  brewing  company  was,  during  the  period  named 
in  the  petition,  engaged  in  the  business  of  manufacturing  and 
wholesaling  beer  at  its  manufactory  or  brewery  in  the  city  of 
Defiance,  Ohio.  It  had  a  feold  storage  house  for  the  storage  of 
its  beer  in  the  village  of  Continental  in  this  county.  It  shipped 
its  beer  by  the  car  load  to  Continental,  took  it  from  the  cars  and 
placed  it  in  the  storage  house.  The  storage  house  was  in  charge 
of  one  Philip  Wolsifer,  and  from  this  storage  house  it  was  his 
duty  to  deliver  the  beer.  The  customers  to  whom  he  was  charged 
to  make  these  deliveries  of  beer  were  those  who  trafficked  in  in- 
toxicating liquors  at  retail,  and  were  subject  to  the  tax  imposed 
by  the  statute.  It  appears  that  he  was  only  thus  in  charge  safely 
to  keep  and  make  deliveries.  With  fixing  prices  and  making 
sales  he  had  nothing  to  do.  He  was  especially  instructed  not  to 
make  sales.  It  was  no  part  of  Wolsifer 's  duty  to  receive  from 
the  customers  the  purchase  price  of  the  beer,  though  at  times 
upon  specific  order  from  his  employer,  the  brewing  company,  or 
from  Mr.  Smith,  their  traveling  agent  and  trade  solicitor,  he 
made  some  collections,  but  whatever  collections  were  made  by 
him  were  an  additional  duty,  in  no  wise  referable  to  the  sale  or 
the  delivery  of  the  beer,  and  not  in  the  light  of  payments  and 
were  not  payments  which  in  any  wise  accompanied  or  accom- 
plished a  change  of  ownership  or  a  change  of  possession  of  the 
property,  but  were  all  after  the  sales  and  after  the  delivery  and 
after  ownership  of  the  property  and  the  possession  of  it  had 
passed  to  the  purchaser,  and  the  collections  were  made  strictly 
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as  a  collector  and  in  that  character,  and  in  no  wise  as  a  deliverer, 
or  a  seller  of  beer.  He  was  acting  as  a  collector  of  claims  which 
had  arisen  upon  promises  to  pay  for  property  before  that  time 
sold  and  delivered  to  the  purchasers.  The  money  thus  xjoUected 
was  by  order  of  his  employer  placed  on  deposit  to  the  credit  of 
his  employer  in  the  bank  at  Continental,  and  these,  as  the  evi- 
dence shows,  were  the  acts  done  and  the  duties  performed  by 
Wolsifer  under  his  employment. 

A  witness,  Mr.  Ladd,  testifies  that  at  one  time  Mr.  Wolsifer 
sold  him  a  keg  of  beer  at  the  storehouse.  This  Wolsifer  denies 
and  the  evidence  tends  to  show,  by  the  testimony  of  Wolsifer 
and  Mr.  Conn  that  the  witness,  Mr.  Ladd,  was  mistaken  as  to  the 
vendor,  and  that  the  beer  was  purchased  by  Coons,  a  retail 
dealer,  and  was  not  sold  by  Wolsifer.  In  any  event  and  if  it 
were  even  sold  by  Wolsifer,  it  was  not  within  the  scope  of  his 
authority  but  was  in  disobedience  of  the  instructions  of  his  em- 
ployer, who  enjoined  upon  him  to  make  no  sales  to  anybody. 

Mr.  Christ  Diehl  is  a  member  of  plaintiff's  firm.  Mr.  Andrew 
C.  Smith  is  the  agent  of  the  firm,  whose  duty  is  to  solicit  orders 
in  the  territory  comprising  Continental  and  to  make  collections 
for  beer  sold.  By  the  testimony  of  these  ty,o  witnesses,  the 
storehouse  at  Continental  was  a  place  of  deposit  from  whence 
convenient  delivery  might  be  made  to  customers  at  Continental 
and  in  that  vicinity.  The  customers  were  retail  dealers  and  traf- 
fickers who  were  subject  to  the  tax.  The  trade  was  solicited 
through  this  territory  which  Mr.  Smith  says  he  visited  every 
thirty  days  and  the  sales  were  made  by  orders  to  the  home  oflfice 
and  there  confirmed,  and  orders  went  either  directly  or  through 
the  agent  Smith  to  Wolsifer  to  make  delivery.  Each  sale  was  not 
a  specific  quantit/  but  the  price  was  fixed  and  the  delivery  was 
ordered  to  be  made  from  the  cold  storage  house  to  suit  the  needs 
of  the  customers;  that  these  were  the  conditions  is  corroborated 
by  the  testimony  of  other  witnesses  in  the  case,  but  no  sale  was 
made,  no  money  was  paid  at  the  storehouse,  no  change  of  owner- 
ship, no  change  of  possession;  no  right  of  possession  arose  be- 
cause of  anything  done  at  the  storehouse,  or  from  any  act  of 
Wolsifer,  the  man  in  charge,  that  he  did  do  or  could  do  within 
the  scope  of  his  employment  or  instructions. 
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The  things  he  did  were  not  to  sell  or  barter  or  traffic.  The 
storehouse  of  which  he  was  in  charge  was  not  a  place  of  sale  or 
barter,  for  he  made  no  sales  and  no  sales  were  made  at  that  place. 
And  so  it  is  the  opinion  of  the  court  that  in  no  conceivable  view 
of  the  situation  shown  by  the  evidence,  and  in  no  sense  as  defined 
by  the  courts,  can  plaintiff  be  deemed  to  be  a  trafficker  as  claimed 
by  the  defendant  and  as  contemplated  by  the  statute,  and  as 
such  held  to  the  payment  of  the  tax. 

The  finding  is,  therefore,  for  the  plaintiff,  granting  the  per- 
petual injunction  prayed  in  the  petition.  Costs  are  adjudged 
against  the  defendant.  Execution  for  costs  is  awarded,  and  the 
case  is  remanded  for  execution. 

B,  F.  Enos  and  J.  P,  Bailey,  for  plaintiff. 

Risser  &  Smith,  for  defendants. 


TAXABLITY  OF  MONEYS  INVESTED  IN  MUNICIPAL  BONDS 

DURING  TAX  YEAIL. 

[Circuit  Ck)urt  of  Clark  County.] 

Mary  E.  Whitely  v.  Clarence  W.  Arbogast,  Treasitrer  op 

Clark  County,  Ohio. 

Decided,  May,  1907. 

Taxation — Monthly  Average  of  Moneys  Invested  in  Municipal  Bonds 
During  Tax  Year  Exempt — Uniformity  of  Tax  Laws — Paragraph 
16  of  Section  2737  Construed — Constitutional  Law, 

Since  the  amendment  to  the  Constitution  exempting  municipal  bonds 
from  taxation,  a  person  is  not  required,  under  paragraph  16,  Sec- 
tion 2737,  to  list  "the  monthly  average  amount  or  value,  for  the 
time  he  held  or  controlled  the  name,  within  the  preceding  year,  of 
all  moneys,  credits  or  other  effects  within  that  time  invested 
in,  or  converted  into  bonds  of  any  municipality  of  this  state,  not 
taxed,  to  the  extent  he  may  hold  or  control  such  bonds  or  securi- 
ties on  said  day  preceding  the  second  Monday  of  April,*'  etc. 

DusTiN,  J. ;  WiusoN,  J.,  and  Sullivan,  J.,  concur. 
Appeal  from  Clark  County  Common  Pleas  Court. 
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This  case  is  here  on  appeal.  The  plaintiff  brought  an  action 
to  restrain  the  collection  of  certain  taxes  placed  against  her. 
She  alleges  that  in  April,  1905,  she  returned  all  of  her 
property — ^some  $13,000 — for  taxation ;  that  between  listing  day 
in  1905  and  listing  day  in  3906  she  purchased  certain  municipal 
bonds,  giving  the  dates  and  amounts;  some  were  purchased  in 
December,  1905,  others  in  January,  1906,  and  others  in  March, 
1906;  that  they  are  now  exempted  from  taxation,  but  notwith- 
standing that,  there  has  been  placed  against  her  for  collection, 
the  average,  or  suppd^ed  average  value  of  the  money  or  securities 
which  had  been,  between  the  listing  days,  placed  by  her  in  these 
non-taxable  securities,  amounting  to  some  $7,000,  and  that  the 
officer  in  doing  so  relied  upon  the  sixteenth  paragraph  of  Section 
2737,  Revised  Statutes,  which  reads : 

'*The  monthly  average  amount  or  value,  for  the  time  he  held 
or  controlled  the  same,  within  the  preceding  year,  of  all  moneys, 
credits  or  other  effects,  within  that  tiUie  invested  in,  or  con- 
verted into  bonds  or  other  securities  of  the  United  States  or  of 
this  state,  not  taxed,  to  the  extent  he  may  hold  or  control  such 
bonds  or  securities  on  said  day  preceding  the  second  Monday  of 
April;*'  etc. 

The  official  obtained  an  opinion  from  the  Attorney-General 
of  Ohio,  of  the  proper  interpretation  of  this  law.  The  Attorney- 
General  held  that  money  invested  in  municipal  bonds  would  not 
(under  the  above  section)  be  exempted  from  taxation — munici- 
palities being  divisions  of  the  state;  and  that,  at  any  rate,  any 
other  interpretation  would  be  unconstitutional  because  it  would 
give  to  municipal  bonds  a  more  favorable  position  than  United 
States  or  state  bonds,  since  the  money  invested  in  United  States 
or  state  bonds,  between  listing  days,  would  have  to  be  reported 
— the  average  amount — but  not  so  as  to  municipal  bonds;  and 
in  accordance  with  that  opinion,  the  official  acted. 

Now  the  language  is  not  obscure  or  ambiguous  in  any  way ;  it 
reads,  ** bonds  of  the  United  States,  or  of  this  state.''  In. our 
view,  that  does  not  cover  bonds  of  municipalities.  But  it  is 
claimed  that  we  should  so  hold  because  that  is,  or  should  be  the 
intention  of  the  Legislature,  and   if  the  Legislature  has  not 
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amended  this  section  (which  was  last  amended  in  1868,  I  be- 
lieve), it  has  been  an  oversight  and  the  courts,  in  behalf  of  the 
taxing  power  and  to  make  a  uniform  application  thereof,  should 
hold  that  these  municipal  bonds  are  included. 

We  think  we  have  no  right  to  read  anything  into  the  statute, 
except  in  cases  where  we  find  the  legislative  intent  to  have  been 
to  include  other  words  or  phrases. 

It  is  very  manifest  that  the  legislative  intent  was  not  to  include 
municipal  bonds,  because  municipal  bonds  were  at  that  time 
taxed.    We  have  no  right,  therefore,  to  read  that  into  the  statute. 

It  is  claimed  that  this  interpretation  would  .destroy  the  uni- 
formity of  the  tax  laws.  That  may  be,  and  it  probably  is  true 
that  this  act,  since  the  amendment  to  the  Constitution  relieving 
municipal  bonds  from  taxation,  is  unconstitutional;  but  it  is  not 
for  us  so  to  declare,  because  the  language  of  the  section  does  not 
include  municipal  bonds,  and  it  is  therefore  of  no  concern  to  us 
in  the  determination  of  this  case. 

Some  holder  of  United  States  or  state  bonds,  who  has  invested 
in  the  same  between  listing  days,  and  who  is  taxed  the  average 
amount  or  value  of  the  money  invested  therein,  may  bring  an 
action,  and  upon  such  action  possibly  that  section  may  be  de- 
clared to  be  unconstitutional,  but  that  is  of  no  concern  to  us,  be- 
cause municipal  bonds  are  not  mentioned. 

We  are  unable  to  take  anv  other  view  than  that  taken  by  the 
common  pleas  court  in  this  case.  As  it  came  up  on  demurrer 
to  the  petition,  the  demurrer  will  be  overruled,  as  it  was  by  the 
court  below. 
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VOLUNTARY  ASSOCIATIONS  OF  BUSINESS  CONCERNS. 

[Circuit  Court  of  Summit  County.] 

J.  II.  Webster  et  al  v.  Tapijn,  Rice  &  Co.* 

Decided,  September  30,  1904. 

Partnership — Associations  of  Business  Firms  Formed  for  Muttuil  Pro- 
tection— Liability  of  Members  for  Dues  and  Assessments — Ex- 
haustion of  Remedies  within  the  Association — Forfeiture  of  Mem- 
bership by  Failure  to  Pay  Dues, 

1.  A  voluntary'  association  of  business  concerns,  formed  for  the  pur- 

pose of  adopting  a  uniform  basis  of  dealings  between  the  members 
thereof  and  their  employes,  and  the  investigation  and  adjustment 
of  questions  arising  between  them,  is  not  a  partnership. 

2.  Benefits  to  be  received  from  the  membership,  in  an  association  of 

business  concerns  for  adjustment  of  difficulties  between  members 
and  their  employes,  are  sufficient  consideration  for  an  agreement 
to  pay  dues  and  other  sums  required  by  the  constitution. 

3.  In  an  action  for  dues  and  assessments  due  a  beneficial  organization, 

the  objection  that  all  the  remedies  within  the  organization  have 
not  been  exhausted,  should  be  raised  by  answer  and  not  by 
demurrer. 

4.  Membership  in  such  an  association  does  not  cease  from  the  mere 

non-payment  of  dues,  so  as  to  relieve  a  member  from  the  liability 
therefor. 

This  action  was  originally  brought  in  the  Common  Pleas  Court 
of  Summit  County,  Ohio,  by  the  district  committee  for  the 
fourth  district,  to  recover,  on  behalf  of  the  National  Founders' 
Association,  dues  and  assessments,  (quarterly  and  special,  and 
the  equity  in  the  reserve  fund,  amounting  to  a  little  over  $1,0()(). 

Taplin,  Rice  &  Company  had  joined  the  association  in  the 
early  part  of  1900,  signing  the  usual  application  form  and 
reporting  on  May  1  the  number  of  molders  and  others  employes 
in  their  employment.  They  paid  the  quarterly  dues  up  to  the 
first  of  October,  1900,  but  had  never  paid  any  other  dues  or 


*  Affirmed  by  the  Supreme  Court  without  report,  April  9,  1907   (76 
Ohio  State.-: ) 
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any  other  regular  or  special  assessments,  nor  had  they  ever 
paid  their  equity  for  the  reserve  fund. 

The  defendant  filed  a  demurrer  on  the  ground  that  the  peti- 
tion did  not  constitute  a  caase  of  action,  and  raised  two  points: 

First.  That  the  association  is  a  partnership  and  can  not 
sue  one  of  its  members  at  law. 

Second.  That  the  agreement  of  the  members  to  pay  dues, 
assessments,  etc.,  was  without  legal  consideration. 

The  trial  court  sustained  the  demurrer  and  the  association 
took  the  case  to  the  circuit  court,  the  opinion  of  which  court, 
delivered  by  Winch,  J.,  on  the  30th  day  of  September,  1904, 
was  as  follows: 

Winch,  J. ;  HAiiE,  J.,  and  ALvrvin,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

The  only  error  complained  of  in  this  case  is  the  sustaining 
of  a  general  demurrer  to  the  amended  petition.  It  is  set  forth 
in  the  plaintiff's  petition  that  plaintiffs,  defendant  and  over 
five  hundred  others  are  members  of  the  National  Pounders' 
Association,  which  is  a  voluntary  association  formed  for  the 
purpose  of  adopting  a  uniform  basis  of  just  and  equitable  deal- 
ings between  the  members  of  said  association  and  their  em- 
ployes, and  not  for  the  purpose  of  business  adventure,  trade 
or  profit,  whereby  the  interests  of  both  may  be  properly  pro- 
tected, and  the  investigation  and  adjustment  by  the  proper 
officers  of  the  association  of  any  question  arising  between  the 
members  of  said  association  and  their  employes. 

It  is  further  stated  that  the  action  is  brought  by  plaintiffs  in 
membership  in  the  association,  which  application  was  duly  re- 
ceived, and  that  defendant  was  elected  and  became  a  member 
of  the  association,  and  promised  to  pay  it,  or  its  duly  authorized 
officers,  all  dues,  assessments,  quarterly  or  special,  and  other 
amounts  payable  by  reason  of  the  action  of  said  association. 

The  petition  further  sets  forth  articles  of  the  constitution  of 
the  association  providing  for  the  payment  of  dues,  assessments, 
a  reserve  fund  based  on  the  proportion  of  molders  employed  by 
the  member,  initiation  fees  and  special  assessments,  the  several 
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amounts  due  and  payable  in  accordance  with  said  articles,  de- 
mand therefor,  and  refusal  of  defendant  to  pay. 

It  is  further  stated  that  the  action  is  brought  by  plaintiff  in 
their  own  names,  being  duly  authorized  by  the  association  to  do 
so,  and  that  the  suit  is  brought  in  behalf  of  the  association  and 
all  its  members. 

The  objection  to  the  sufficiency  of  the  petition  is  based  upon 
two  propositions,  the  first  of  which  is  that  the  plaintiffs'  asso- 
ciation is  in  law  a  partnership,  and  as  such,  can  not  sue  one  of 
its  members. 

Definitions  of  partnership  found  in  the  text-books  and  ad- 
judicated cases  uniformly  include  the  characteristic  of  a  sharing 
in  profits.  Parsons,  in  his  work  on  Partnership,  2d  Edition, 
page  69,  says : 

**A  community  of  interest  in  the  profits  is  essential  to  a 
partnership.'* 


Voluntary  associations  with  many  members  may  be  organized 
for  the  purpose  of  sharing  in  the  profits  of  some  venture,  or 
they  may  be  organized  without  such  purpose. 

The  following  is  to  be  found  in  Lindley  on  Partnership, 
Vol.  1,  page  50: 

**No  partnership  or  quasi  partnership  subsists  between  persons 
who  do  not  share  either  profit  or  loss  and  do  not  hold  them- 
selves out  as  partners. 

**  Societies  and  clubs,  the  object  of  which  is  not  to  share 
profits  are  not  partnerships.*' 

It  appearing  affirmatively  from  the  petition  that  the  National 
Pounders'  Association  is  not  organized  for  the  purpose  of 
business  adventure,  trade,  or  profit,  the  objection  that  it  is  a 
partnership  is  not  well  taken. 

The  second  objection  to  the  sufficiency  of  the  petition  is  that, 
even  if  the  association  is  not  a  partnership,  there  is  no  con- 
sideration shown  for  the  promise  to  pay  the  assessments  and 
other  charges. 

We  think  the  benefits  to  be  received  from  membership  in  the 
association  are  sufficient  consideration  for  the  agreement  to 
pay  the  dues  and  other  sums  recjuired  by  the  constitution. 
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Quoting  from  the  case  of  Palmetto  Lodge  v.  Hubbell,  49  Am. 
Dec,  604: 

**  Conceding  that  the  liability  of  the  defendant  depends  on 
contract,  requiring  a  consideration,  the  consideration  of  his 
undertaking  to  support  the  constitution  and  by-laws,  and  pay 
all  legal  demands,  was  that  he  should  be  admitted  a  member 
of  the  lodge  and  possess  the  rights  and  capacity  of  a  corpora- 
tor." 

The  suggestion  that  the  remedies  within  the  organization  for 
the  collection  of  these  payments  have  not  yet  been  exhausted, 
and  that  an  action  can  not  be  maintained  until  they  have  been, 
we  think  should  be  made  by  answer,  and  it  is  not  necessarily 
raised  by  demurrer.  The  demurrer  should  have  been  overruled, 
and  for  error  in  sustaining  it  the  judgment  is  reversed. 


The  case  then  went  back  to  the  trial  court,  where  the  defendant 
filed  an  answer,  setting  up  Section  8  of  Article  IV  of  the  by- 
laws of  the  association,  which  provides  that:  **The  secretary 
shall  notify  the  members  of  all  dues  or  assessments  as  they  be- 
come payable,  and  if  the  same  are  not  paid  to  the  treasurer, 
within  thirty  days  from  the  date  of  such  notice,  the  treasurer 
shall  make  draft  for  such  unpaid  dues,  and  any  member  failing 
to  honor  such  draft  shall  cease  to  be  a  member  of  this  associa- 
tion," etc.,  and  claiming  that,  by  the  refusal  of  the  defendant 
to  pay  dues  after  October  1,  1900,  it  had  ceased  to  be  a  member 
of  the  association. 

The  plaintiffs  filed  a  reply  in  which  they  denied  that  Section 
8  of  Article  IV  applied  to  this  ease;  denied  that  any  draft  had 
been  issued,  and  set  up  Article  XV,  Section  1  and  Section  2, 
and  Article  XVI,  .Section  1,  which  provide  that: 

**No  member  shall  be  relieved  or  absolved  from  the  duties, 
obligations,  requirements  and  agreements  connected  wnth  his 
membership  in  this  association,  unless  he  shall  have  given  four 
weeks'  notice  in  writing  to  the  secretary  of  his  intention  to 
resign  from  the  said  membership,  whereupon  said  resignation 
may  be  accepted  by  the  sanction  of  the  committee  of  "his  dis- 
trict, at  the  expirati(m  of  the  notice,  provided  that  such  member 
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shall  not  be  in  arrears  for  any  dues  or  assessments,  and  shall 
pay  any  expenses  for  assessments  incurred  prior  to  his  resigna- 
tion, that  may  be  made  upon  member  at  or  before  the  next 
annual  meeting  of  the  association.'* 

Also  that:  **No  member  shall  resign  during  the  existence  of  a 
strike." 

And  also : 

''Should  any  member  refuse  or  fail  to  comply  •  •  •  with 
the  obligations  of  membership  of  this  association,  the  president 
shall  have  power  to  suspend  his  membership  until  the  next 
annual  or  special  meeting  of  the  association,  when  in  case  of 
continued  contumacy  he  may  be  expelled  by  a  two-thirds  vote 
of  the  members  present." 

The  reply  also  set  up  that  the  defendant  never  notified  the 
secretary  or  the  association  in  writing,  of  its  intention  to  re- 
sign, never  did  resign,  and  that  at  all  times  the  defendant  had 
been  in  arrears  for  assessments  and  dues.  * 

The  case  was  tried  to  a  jury  and  the  trial  court  instructed 
the  jury  that,  under  Article  IV,  Section  8,  Article  XV,  Sections 
1  and  2,  and  Article  XVI,  Section  1,  there  were  only  two 
methods  of  terminating  membership  in  the  association.  One  was 
by  resignation,  the  member  having  complied  with  the  recpiire- 
ments  of  Article  XV,  Sections  1  and  2 ;  the  other  by  expulsion, 
as  provided  by  Article  XVI,  Section  1,  and  that  Article  IV, 
Section  8,  merely  gave  the  association  the  right  to  expel  a 
member. 

The  jury  found  a  verdict  in  favor  of  the  plaintiffs,  and  de- 
fendant took  the  case  to  the  circuit  court,  the  opinion  of  which 
court,  rendered  September  30,  1905,  by  Henry,  J.,  is  as  follows: 


The  Taplin,  Rice  &  Company  v.  J.  H.  Webster  et  al. 

Henry,  J. ;  Marvin,  J.,  and  Winch,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

Plaintiff  in  error  operates  a  foundry  in  this  city  and  was  a 
member  of  a  certain  foundrymens'  association,  of  which  de- 
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fendants  in  error  are  also  members.  Judgment  was  recovered 
against  the  former  for  arrears  of  dues  to  said  association.  Its 
defense  was  that  under  the  rules  of  the  association  it  ceased  to 
be  a  member  when  it  failed  to  pay  its  dues,  and  was  thus  re- 
lieved of  liability  therefor.  There  are  other  provisions  of  the 
rules  relating  to  resignation  and  expulsion  of  members.  But 
it  is  admitted  that  the  plaintiff  in  error's  membership  has  not 
been  discontinued  under  either  of  these  sections.  Literally, 
there  is  some  color  for  the  contention  that  there  was  a  third 
method  of  terminating  membership,  but,  reading  all  the  rules 
together,  we  think  the  court  below  was  clearly  right  in  holding 
otherwise,  and  the  judgment  is  affirmed. 

Stuart  <&  Stuarty  for  plaintiffs  in  error. 

Squire,  Sanders  &  Dempseij.  R.  F.  Denison,  and  Allen,  Waters, 
Young  &  Andress,  for  defendant  in  error. 


The  defendant  then  took  the  case  to  the  Supreme  Court, 
where  the  errors  complained  of  were  the  two  points  raised  the 
first  time  in  the  circuit  court,  and  the  one  point  raised  the  second 
time  in  the  circuit  court.  The  Supreme  Court  affirmed  the 
court  below  on  all  three  points  without  report. 
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VALUATIONS  OF  PROPERTY  GIVEN  IN  PAYMENT  FOR. 

CORPORATE  STOCK. 

[Circuit  Court  of  Erie  County.] 
R.  D.  KiiNz  ET  AL  V.  National  Valve  Co.  et  al. 

Decided,  April  13,  1907. 

Corporations — Liability  for  Unpaid  Balance  of  Stock  Subscription — 
Where  Property  at  an  Over-Valuation  was  Oiven  in  Exchange  for 
Stock — Not  Actual  Value,  But  Good  Faith  Controls — Where  Valua- 
tion was  not  Constructively  Fraudulent — Gates  v.  Stone  Co.,  57  O. 
fif.,  60,  Analyzed — Intent — As  Among  the  Parties  Making  the  Ex- 
change— And  as  to  Those  Subsequently  Dealing  with  the  Corpora- 
tion— Elements  Entering  Into  a  Fair  Valuation — Effect  of  the  Laws 
of  Trade — Capitalization  not  the  Basis  of  Credit — Substitution  of 
Trustee — Burden  of  Proof — Equity — Laches. 

1.  An  action  by  the  creditors  of  a  corporation  to  ascertain  the  amount 

of  unpaid  balances  of  stock  subscriptions,  on  which  subscriptions 
payment  had  been  made  only  with  property  at  an  alleged  over-val- 
uation, and  to  compel  payment  of  such  balances  when  ascertained, 
is  appealable;  and  the  right  of  appeal  is  not  affected  by  the 
substitution  of  a  trustee  in  bankruptcy  for  such  creditors. 

2.  The  holder  of  stock  of  a  corporation,  for  which  property  was  accept- 

ed in  payment  at  an  over-valuation  of  such  property,  is  not  liable 
to  creditors  of  the  corporation  for  the  difference  as  an  unpaid 
balance,  where  the  transaction  was  made  In  good  faith  and  the 
over-valuation  was  not  so  gross  as  to  be  constructively  fraudulent^ 

3.  The  burdqn  of  proof  rests  on  a  plaintiff,  asserting  that  property  has 

been  taken  by  a  corporation  in  payment  for  stock  at  a  fraudulent 
over-valuation,  to  establish  that  fact. 

II.  L.  Peeke,  representing  the  i)laintiffs,  eited  and  commented 
on  the  following  authorities:  Andres  v.  Moryaii,  62  Ohio  St., 
60;  Morawetz,  Cori)orati()ns,  Sections  1,  227;  Chicago  tfc  O.  T, 
Ky.  V.  Miller,  91  Mich.,  166;  Des  Moines  Gas  Co.  v.  West,  50 
Iowa,  16;  Booth  v.  Bvncv,  38  N.  Y.,  1.39;  State  v.  Standard  Oil 
Co.,  49  Ohio  St.,  137;  Bennett  v.  Minott,  39  Pac.  Rep.,  997 
First  Nat.  Bank  v.  Tnhcin  Co.,  59  Ohio  St.,  316;  Hathorn  v 
Calef,  69  II.  S.,  10;  Ochiltnv  v.  Bail  way,  SS  U.  S.,  249;  Norris  v 
WrenscMll.  34  Md.  492;  Brown  v.  Hitchcock,  36  Ohio  St.,  667 
Sutliff  V.  At  wood,  15  Ohio  St.,  ISO;  Johnson  v.  Undrrhill,  52  N 
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Y.,  203;  IlodgJiinson  v.  Kelly,  L.  R.,  6  Eq.  Cas.,  496;  Cape's 
Executor's  Case,  2  DeG.  M.  &  6.,  562;  Mexican  di  S.  A.  Co,, 
In  re,  4  DeG.  &  J.,  544;  Kinsey  v.  CahU  Co.,  6  C.  C— N.  S., 
345. 

Mr.  Peeke  contended  that  if  a  person  accepts  stock  issued  to 
him  as  a  gratuity  and  the  corporation  becomes  insolvent  the  law 
will  create  a  promise  to  pay  for  it,  and  cited:  Ilandley  v.  Slutz, 
139  U.  S.,  417 ;  Upton  v.  Trihilcock,  91  U.  S.,  45 ;  Sanger  v.  Upton, 
91  U.  S.,  56;  Chubb  v.  Ujyfon,  95  U.  S.,  665;  Pullman  v.  Upton, 
96  U.  S.,  328;  Morgan  County  v.  Allen,  103  U.  S.,  498;  Hawkins 
V.  Glenn,  131  U.  S.,  319;  Graham  v.  Railway,  102  U.  S.,  148; 
RicJiardson  v.  Green,  133  U.  S.,  30;  Union  Mut,  Life  Ins.  v. 
Manufactxiring  Co.,  97  111.,  537;  Fogg  v.  Blair,  139  U.  S.,  118; 
Clark  V.  Bever,  139  U.  S.,  96 ;  Kinsey  v.  Cable  Co.,  6  C.  C— N. 
S.,  345;  Camden  v.  Stuart,  144  U.  S.,  104;  Rickerson  RollerrMiU 
Co.  V.  Foundry  dr  Mach.  Co.,  75  Fed.  Rep.,  554. 

The  authorities  cited  as  to  the  true  value  were:  10  Cyc,  472, 
473,  474;  Ford  v.  Lamson,  17  C.  C,  539;  Kulp  v.  Fleming,  65 
Ohio  St.,  321 ;  Wick  Nat.  Bank  v.  Bank,  62  Ohio  St.,  446 ;  Sco- 
field  v.  Oil  Co.,  6  C.  C— N.  S.,  169. 

As  to  payment  for  shares  on  personal  liability  for  stock  stand- 
ing in  name  of  one  as  trustee:  5  Cyc,  378;  10  Cyc,  460,  461, 
463,  464,  797,  799;  Price,  In  re,  92  Fed.  Rep.,  987;  Scoi^iU  v. 
Thayer,  105  U.  S.,  143;  10  Cyc,  697;  Cook,  Stockholders,  Sec- 
tion 5()3c;  Holcomb  v.  Gibson,  39  Bull.,  380;  NationfU  Tube- 
Works  Co.  V.  Gilfillan,  124  N.  Y.,  302;  Ailing  v.  Wenzcl,  133  111., 
264;  Coleman  v.  Howe,  154  111.,  458;  Va7i  Cleve  v.  Berkey,  143 
Mo.,  109;  Boulton  Carboyi  Co.  v.  Mills,  78  Iowa,  460;  Hastings 
Malt.  Co.  v.  Brewing  Co.,  65  Minn.,  28;  Wallace  v.  Manufactur- 
ing Co.,  70  Minn.,  321 ;  Lloyd  v.  Preston,  146  U.  S.,  630;  Hoyne 
Life  Ins.  Co.  v.  Fisher,  188  U.  S.,  726;  Parmelee  v.  Pries,  208 
111.,  544;  Commercial  Bank  v.  Warthen,  119  Ga.,  990. 

As  to  who  may  complain  of  the  transaction:  Rickerson  Rol- 
ler-Mill Co.  V.  Foundry  dt  Mach.  Co.,  75  Fed  Rep.,  554;  First 
Nat,  Bank  v.  Mi7iing  Co.,  42  Minn.,  327;  2  Morawetz,  Corpora- 
tions, pars.  832,  833;  Coit  v.  Amalgamaiing  Co.,  119  U.  S.,  343. 

Intentional  overvaluaticm  of  the  proi)erty  is  actual  fraud: 
Lloyd  V.  Preston,  146  U.  S.,  630;  affirming,  Preston  v.  Railway, 
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36  Fed.  Rep.,  54;  Coit  v.  Amalgamating  Co.,  119  U.  S.,  343; 
Northwestern  31iit.  L.  Ins,  Co.  v.  Real  Estate  Co.,  46  Fed  Rep., 
22;  Boynton  v.  Hatch,  47  N.  Y.,  225;  Boijnton  v.  Andrews,  63  N. 
Y.,  93;  National  Tube-Works  Co.  v.  Gilfillan,  124  N.  Y.,  302; 
Crawford  v.  Bohrer,  59  Md.,  599;  Wetherbee  v.  Baker,  35  N.  J. 
Eq.,  501;  Coleman  v.  Howe,  154  111.,  458;  Penimular  Sav.  Bank 
V.  Stove  Polish  Co..  105  Mich.,  535;  Shickle  Y.Watts,  94  Mo., 
410;  Garrett  v.  J/i>i/«^  To.,  113  :\ro.,  330;  Gilkie  v.  Town  cfc  Oai? 
Co.,  46  Xeb.,  333;  Osgood  v.  XiJtf/,  42  Iowa,  478;  Wishard  v. 
Hansen,  99  Iowa,  307;  /S'a/^  Lake  Hardware  Co.  v.  Milling  Co,, 
13  Utah,  423;  Elyton  Land  Co.  v.  Ware/i<>M5c  cf*  Elevator  Co., 
92  Ala.,  407;  Boulton  Carbon  Co.  v.  3/i7/.A%  78  Iowa,  460;  First 
Nat.  Bank  v.  Mining  Co.,  42  Minn.,  327. 

A.  B.  Thompson,  representing  R.  B.  Fisher,  cited  as  to  the 
nature  of  the  remedy :  Thompson,  Corporations,  Sections  3429, 
3432,  3493;  Cook,  Corporaticms.  Sections  204,  206;  First  Nat. 
Bank  v.  Peavey,  69  Fed.  Rep.,  455;  20  Enc.  PI.  &  Pr.,  703,  704, 
'710,  724;  Wellington  v.  Construction  tf  Imp.  Co.,  52  Hun.,  408; 
Eyan  v.  Jacques,  103  ('al.,  280. 

As  to  liability  of  (me  holding  stock  as  trustee:  Holcnmb  v. 
Gibson,  39  Bull.,  380;  Biggio  v.  Sandheger,  8  N.  P.,  13;  Beach, 
Corporations,  Section  136.  Subd.  II.  S(*e  also  2  Morawetz,  Corpo- 
rations (2d  Ed.),  Section  852;  Thompson,  Corporations,  Sections 
3193,  3194;  Cook,  Corporations  (4th  Ed.),  Sections  245,  246; 
Wadsworth  v.  Laurie,  164  111.,  42;  Grew  v.  Breed,  51  Mass.,  (10 
Met.),  569;  Pullman  v.  Upton,  96  U.  S.,  328,  330. 

As  to  liability  of  defendants  for  unpaid  stock  subscriptions: 
10  Cyc,  473,  474;  Gates  v.  Stone  Co.,  57  Ohio  St.,  60;  State  Tr. 
Co.  V.  Turner,  111  Iowa.  664;  Dean  v.  Baldwin,  99  111.  App., 
582;  Clevcnger  v.  Moore,  58  Atl.  Rep.,  88  (X.  J.)  ;  Rumsey  Mfg. 
Co.  V.  Kaime,  173  Mo.,  551  ;  Hastings  Malt.  Co.  v.  Brewing  Co., 
65  Minn.,  28;  Van  Cleve  v.  Berkey,  143  Mo.,  109;  Coleman  v. 
Howe,  154  III,  458,  471,  472;  Boynton  v.  Andrews,  63  N.  Y.,  93; 
Ailing  v.  Wenzel,  133  111.,  264,  265;  Nafional  Tube-Works  Co.  v. 
Gilfillan,  46  Ilun.,  248;  aflfirmed.  National  Tube-Works  'Co.  v. 
Gilfillan,  124  N.  Y.,  302;  CJwfcau  v.  Dean,  7  Mo.  App.,  210; 
Garden  City  Sand  Co.  v.  Crewato-ry  Co.,  205  111.,  42;  Donald  v. 
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Smelting  &  Rcfin.  Co.,  62  N.  J.  Eq.,  732;  Holcomb  v.  Cribson, 
39  Bull.,  380;  Thompson,  Corporations,  Section  3194;  Cook, 
Corporations,  Sections  245,  246;  Ifospes  v.  Manufacturing  &  Car 
Co.,  48  Minn.,  174;  Wallace  v.  Heating  Mfg.  Co.,  70  Minn.,  321; 
Jackson  v.  Traer,  64  Iowa,  469;  See  v.  Heppcnheimer,  61  Atl. 
Rep.,  844  (N.  J.) ;  Wcthcrhee  v.  Baker,  35  N.  J.  Eq.,  501,  502. 

WhjDman,  J. ;  IIaynes,  J.,  and  Parker,  J.,  concur. 

Appeal  from  Erie  Common  Pleas  Court. 

This  case  presents,  first,  the  question  of  the  appealability  of 
an  action  instituted  by  a  creditor  of  a  corporation  to  compel  the 
payment  of  claimed  unpaid  balances  upon  stock  issued  for  over- 
valued property,  and  to  subject  the  amount  of  such  balances 
from  stockholders  to  the  payment  of  the  debts  of  the  corpora- 
tion, in  which  case  a  trustee  in  bankruptcy  has  been  substituted 
for  the  original  creditor  plaintiff,  or  has  been  permitted  to  come 
in  and  litig^ate  the  questions  involved  in  the  case. 

At  an  early  stage  of  the  action  we  indicated  our  impression- 
that  the  case  here  presented  is  appealable  in  Ohio,  notwithstand- 
ing the  decision  of  the  Supreme  Court  in  the  case  of  Smith  v. 
\  Johmon,  57  Ohio  St.,  486.     That  was  an  action  in  which  a 

receiver  ap[)ointed  to  wind  up  the  affairs  of  a  corporation 
brought  suit  below  to  recover  unpaid  subscriptions  to  the  capital 
stock  of  the  corjxjration,  and  it  was  held  that  despite  the  fact 
that  several  stockholders  w^ere  brought  in  who  raised  no  ques- 
tion of  misjoinder,  it  was  in  effect  an  action  in  which  the  re- 
medy sought  w^as  a  re(»overy  of  money,  and  that  it  was  a  case 
triable  to  a  jury  and  not  appealable. 

There  was  no  (piestion  there,  as  there  is  in  the  case  before  us.  as 
to  the  effect  of  the  taking  by  a  corporation  of  property  in  lieu 
of  money  as  payment  upon  stock  subscriptions,  or  of  the  issues 
arising  upon  a  suit  by  a  creditor  to  subject  any  interest  still 
owned  by  the  corporation  in  balances  of  the  price  of  stock  over 
and  above  the  value  of  the  property  received  by  the  corporation 
in  assumed  full  payment  of  the  subscription  price. 

The  question  is  one  not  free  from  difficulty,  but  our  view  of 
the  whole  matter  is,  that  the  present  case  demands  an  accounting 
after  an  ascertainment  of  the  question  of  the  liability  of  stock- 
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holders  to  respond  to  the  claimjs  of  the  plaintiff,  assuming,  of 
course,  for  the  moment,  that  there  be  any  liability  on  the  part 
of  such  stockholders,  and  that  as  among  all  concerned  equity 
requires  an  adjustment  of  such  liabilities  among  the  stockholders 
and  an  ascertainment  of  the  amount  of  unpaid  subscriptions, 
if  any,  requisite  to  meet  the  legitimate  demand  of  creditors  for 
the  payment  of  debts. 

We  think,  then,  that  the  case  is  appealable,  and  as  we  enter- 
tained that  impression  from  the  time  of  our  first  examination 
of  the  matter,  we  have  very  fully  heard  the  case  upon  its  merits, 
giving  some  days  time  to  its  trial,  and  since  its  submission  to 
us  as  much  time  as  was  possible  for  the  consideration  of  the  legal 
questions  involved  and  very  able  arguments  and  briefs  of  counsel. 
As  to  the  written  briefs,  I  will  say  that  at  the  cost  of  some  night 
work  they  have  all  been  carefully  examined  and  we  think  that 
no  important  questions  or  propositions  submitted  by  counsel  on 
either  side  have  been  overlooked. 

»The  National  Valve  Company,  a  defendant  here,  was  organ- 
ized under  the  laws  of  this  state  in  October,.  1903,  with  an  au- 
thorized capital  stock  of  $75,000,  $65,000  of  which  was  issued, 
and  all  to  one  stockholder,  J.  G.  Schurtz.  It  was  a  sort  of  suc- 
cessor to  an  earlier  corporation  known  as  the  Vincent  Valve 
Company,  which  had  been  unfortunate  in  business  and  whose 
affairs  had  come  under  the  control  of  a  trustee  in  bankruptcy. 
The  Vincent  Valve  Company,  the  earlier  corporation,  was  or- 
ganized under  the  laws  of  Michigan  and  in  the  year  1899  was 
brought  to  this  city  of  Sandusky  and  entered  upcm  business  here. 
It  acciuired  real  estate  here,  by  donation,  I  think,  from  the  cham- 
ber of  commerce,  and  established  a  plant  and  for  several  years 
conducted  its  business.  In  the  year  1903  it  had  accumulated  an 
indebtedness  of  some  $130,000— $100,000,  or  about  that  sum, 
being  due  to  the  president  of  the  company,  the  said  Mr.  J.  G. 
Schurtz,  and  some  $20,000  to  the  Third  National  Exchange 
bank  of  this  city.  A  suit  was  instituted  by  the  bank,  and  the 
company's  property  placed  in  charge  of  a  receiver  appointed  by 
the  court  of  common  pleas  of  this  county.  He  was  subsequently, 
in  proceedings  in  bankruptcy  in  the  federal  court,  appointed  a 
receiver  therein  and  the  property  for  a  time  remained  under  his 
management  as  such. 
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During  the  summer  of  1903  efforts  were  made  for  the  re- 
organization of  the  new  company,  citizens  of  this  city  deeming 
it  of  importance  that  the  plant  be  retained  here  and  the  business 
of  the  company  continued,  and  among  the  gentlemen  forward- 
ing this  project  were  some  citizens  well  known  to  the  members 
of  the  court,  men  of  character  and  business  ability.  Some  of 
them  were  attorneys  at  this  bar;  one  of  them  was  a  former 
member  of  this  court.'  As  the  result  of  all  their  efforts  a  new 
company,  the  present  defendant,  was  organized  and  incorpo- 
rated under  the  laws  of  Ohio,  and  the  assets  of  the  Vincent 
Valve  Company  were  transferred  at  private  sale  by  the  trustee 
in  bankruptcy  to  John  6.  Schurtz,  the  principal  creditor  of  the 
former  concern,  as  I  have  already  stated,  and  its  president.  Im- 
mediately thereafter  the  stock  of  the  National  Valve  Company 
to  the  amount  of  $65,000  was  issued  to  Mr.  Schurtz. 

Schurtz  had  made  certain  arrangements  with  the  Third  Na- 
tional Exchange  bank,  which  I  will  not  stop  to  recite,  in  the 
nature  of  a  sort  of  application  upon  its  claim,  which  was  a 
preferred  claim  upon  this  property,  of  $20,000  worth  of  bonds 
of  the  National  Valve  Company  to  be  issued.  The  National 
Valve  Company,  October  26,  1903,  I  think,  not  only  issued  its 
stock  to  the  amount  of  $65,000  to  John  G.  Schurtz,  but  also 
$20,000  worth  of  bonds.  These  bonds  were  turned  over  to  the 
Third  National  Exchange  bank  to  be  applied  upon  its  claims. 
Its  original  claims  against  the  Vincent  Valve  Company  had  been 
changed  into  a  claim  for  loans  or  advances  made  to  ^tr.  Schurtz 
himself,  to  the  amount  of  some  $26,000  or  $27,000,  which  had 
enabled  him  to  carry  out  the  program  formulated  by  the  pro- 
moters of  the  new  organization.  For  the  further  protection  of 
the  bank,  a  large  block  of  the  stock  so  issued  to  Mr.  Schurtz  was 
transferred  by  him  to  Mr.  F.  P.  Zollinger,  an  officer  of  the  bank, 
as  trustee.  This  block  of  stock  was  to  an  amount  sufficient  to 
give  Mr.  Zollinger  the  absolute  control  of  the  new  company  in 
any  stockholders'  meeting.  By  a  contract  which  had  been  en- 
tered into  between  him  and  Schurtz,  he  was  to  receive  Sl-lOOths 
of  the  total  stock,  and  in  fact  received  380  shares  from  Mr. 
Schurtz  out  of  the  650  shares  issued  by  the  company  to  Schurtz. 
A  part  of  this  so  received  by  Zollinger,  however,  was  for  services 
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rendered  by  him  and  deemed  by  Mr.  Schnrtz  of  sufficient  value 
to  justify  the  transfer  to  him  of  a  portion  of  the  stock  so  re- 
ceived by  Mr.  Schurtz  from  the  valve  company. 

The  new  company  issued  its  bonds  to  the  amount  of  $40,000, 
inclusive  of  the  $20,000  so  delivered  to  the  Third  National  Ex- 
change bank,  but  of  the  remaining  $20,000  so  issued  only  $16,- 
000  were  ever  disposed  of,  and  it  was,  as  we  find,  in  the  contem- 
plation of  the  parties  that  said  $16,000  in  bonds  were  to  go  into 
assets  of  the  new  company  to  furnish  additional  machinery  in 
part  and  to  reinforce  or  establish  a  working  fund  for  the  further- 
ance of  its  business.  I  may  have  omitted  some  of  the  details 
from  this  general  statement,  but  sufficient  has  been  said  to  show 
the  general  nature  of  the  transaction,  an  understanding  of  which 
is  necessary  to  an  intelligent  consideration  of  the  questions  raised 
by  the  pleadings. 

The  vital  question  in  the  case  is  the  one  presented  by  the 
claim  of  the  plaintiff  creditors,  and  subsequently  by  the  trustee 
in  bankruptcy,  that  the  property  received  from  Schurtz  by  the 
National  Valve  Company  was  grossly  overvalued;  that  it  was 
not  worth  the  face  value  of  the  stock  issued  to  Schurtz,  added 
to  the  amount  of  the  bonds  which  he  received.  This  presents  a 
question  of  fact  upon  which  we  have  received  a  large  amount  of 
evidence.  Connected  with  this  are  some  legal  questions  which 
have  been  very  interesting  to  us  and  which  perhaps,  have  not  yet 
been  determined  by  the  courts  of  this  state.  That  under  the 
adjudication  in  Ohio  stock  is  not  necessarily  to  be  deemed  full}^ 
paid,  although  it  may  so  state  upon  its  face,  and  although  it 
may  be  so  declared  by  resolution  of  the  directors  of  the  company, 
is  substantially  undisputed  here,  and,  indeed,  it  could  hardly 
be  disputed  in  view  of  some  of  the  decisions  of  the  Supreme 
and  other  courts  of  this  state. 

The  main  controversy  is,  whether  the  property  turned  over  to 
the  corporation  ])y  Mr.  Schurtz  is  to  be  taken  as  of  its  actual 
value  at  the  time  it  was  so  transferred,  or  as  of  its  understood 
and  believed  value  by  the  parti<\s  then  dealing  with  it,  Schurtz 
on  the  one  hand  and  the  corporation  on  the  other.  The  diversity 
of  view  entertained  ))y  the  courts  called  upon  to  consider  this 
question  for  many  years  and  in  many  jurisdictions  has  led  to 
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the  recognition  in  some  jurisdictions  of  what  is  called  the  **  true- 
value  rule'*  and  in  others  of  the  so-called  *' good-faith  rule." 
It  is  agreed  by  counsel  in  the  case,  who  have  made  very  careful 
research  along  the  lines  here  involved,  that  there  is  this  diversity 
of  view  among  the  courts  of  the  different  states.  And  it  is  also 
agreed  that  even  in  those  jurisdictions  where  the  so-called  * '  good- 
faith  rule"  prevails,  there  is  recognized  as  sometimes  appearing 
in  transactions  of  this  character  such  gross  overvaluations  of 
property  delivered  or  transferred  to  a  corporation  in  payment  of 
stock  subscription  as  to  constitute,  although  actual  fraud  be 
lacking,  a  constructive  fraud  upon  other  stockholders  not  so 
favored  and  upon  creditors  of  the  corporation. 

It  is  contended  by  the  plaintiffs  that  the  rule  which  makes  a 
transfer  of  property  apply  as  payment  for  subscribed  stock  only 
to  the  actual  value  of  the  property,  is  the  rule  which  obtains  in 
Ohio,  and  much  emphasis  is  placed  upon  the  case  of  Gates  v. 
Stone  Co.,  57  Ohio  St.,  60,  in  support,  as  it  is  claimed,  of  this 
proposition.  It  is  urged,  also,  in  behalf  of  the  plaintiffs,  that 
if  this  rule  does  not  obtain  in  Ohio,  still  in  the  case  at  bar 
there  was  such  a  gross  overvaluation  of  the  property  as  con- 
sistently with  the  good  intent  and  good  faith  of  the  officers  of  the 
corporation  and  ]\Ir.  Schurtz  will  present  a  case  of  constructive 
fraud  as  against  creditors. 

On  the  other  hand,  it  is  claimed  that  the  good-faith  rule  is 
the  rule  towards  which  the  courts  in  the  different  jurisdictions 
are  rapidly  tending;  that  the  overwhelming  weight  of  authority 
will  support  transactions  of  this  kind  in  which  both  parties  act 
in  absolute  honesty,  endeavoring  to  fix  a  real  value  upon  the 
property  transferred  to  the  corporation  in  payment  of  stock 
subscriptions.  The  defendants  insist  that  this  rule  has  not  been 
repudiated  in  the  state  of  Ohio  by  the  case  of  Gates  v.  Stone  Co., 
suprUf  or  any  other  decision  of  the  court  of  last  resort;  but 
they  urge  that  even  if  the  rule  contended  for  by  counsel  for  the 
plaintiffs  is  correct,  still  the  property  transferred  by  Mr.  Schurtz 
to  the  National  Valve  Company  was,  considering  all  conditions 
and  circunistanc(»s,  of  an  actual  value  equal  to  the  par  value  of 
the  stock  received  by  him,  plus  the  $20,000  of  bonds. 
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A  very  careful  analysis  of  the  ease  of  Gates  v.  Stoyie  Co.,  supra, 
does  not  disclose  a  holding  by  the  Supreme  Court  that  where 
the  grantor  and  the  grantee  of  property  are  in  error  as  to  its 
actual  value  and  the  property  is  received  by  a  corporation  -in 
payment  for  stock  issued  ostensibly  as  *' full-paid  stock/'  it  can 
be  treated  as  only  partially-paid  stock  if  the  property  turns  out 
to  be  not  worth  the  estimate  placed  upon  it  by  the  parties  so 
dealing  with  it.  This  Gates  case  does  treat  the  question  of  good 
faith,  but  it  is  the  question  of  good  faith  as  applicable  to  the 
intentions  of  the  parties  with  reference  to  others  in  the  matter 
of  fraud.  The  case  was  referred  in  the  court  below  to  Judge 
Pennewell,  of  Cleveland,  as  a  referee,  and  after  the  hearing  of 
evidence  he  found  that  property  had  been  turned  out  to  the 
corporation  at  double  its  real  value.  No  exceptions  were  filed 
to  his  report  upon  this  point,  no  objections  made  to  the  finding 
that  the  property  was  received  by  the  corporation  at  twice  its 
actual  value,  so  that  the  case  presented  itself  to  the  Supreme 
Court  as  one  in  which  that  was  a  determined  issue.  There  was 
no  finding,  so  far  as  appears  in  the  report,  what  the  parties  at 
the  time  of  the  transfer  believed  the  property  to  be  worth;  and 
the  Supreme  Court  simply  hold  in  substance  that  when  parties 
receive  a  credit  for  twice  the  value  of  the  property  turned  out 
to  a  corporation  in  payment  for  a  stock  subscription,  they  are 
not  relieved  from  liability  to  pay  the  residue  of  the  price  by 
reason  of  the  fact  that  they  had  confidence  in  the  future  prosper- 
ity of  the  company  and  that  they  had  no  intenticm  to  defraud 
either  stockholders  or  future  creditors.  I  think  that  that  is  the 
spirit  and  sul)stance  of  the  decision  of  the  Supreme  Court  in  the 
Gates  case.  But  it  does  not  anywhere  appear  in  the  case  that  the 
grantor  or  grantee  of  the  property — by  the  grantee  I  mean  the 
corporation  acting  through  its  officers — believed  that  the  prop- 
erty was  worth  the  par  value  of  the  stock.  No  claim  of  that  kind 
seems  to  have  been  made  in  the  case. 

We  are  not  to  confuse  the  two  kinds  of  intent  here — the  one 
the  intent  to  defraud  persons  who  may  dwell  with  the  corpora- 
tion or  who  may  become  stockholders  in  it,  and  the  other  the  in- 
tent as  among  themselves  to  make  an  inflated  but  not  necessarily 
fraudulent  estimate  of  the  value  of  the  property.     When  the 
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courts  of  some  jurisdictions  have  mentioned  the  good-faith  rule 
they  have  referred  to  the  estimate  of  the  value  of  the  property 
in  good  faith  by  the  persons  making  it.  The  Supreme  Court  in 
the  Gates  case,  when  it  is  talking  about  honesty,  or  good  faith, 
is  considering  the  intention  of  the  incorporators  and  the  stock 
subscriber  as  to  those  with  whom  they  are  subsequently  to  deal, 
and  who  may  rely  upon  the  capitalization  as  a  basis  of  credit. 

Passing  now  from  this  case,  which  we  think  does  not  determine 
the  question  in  dispute  between  the  parties  here,  we  have  dis- 
covered no  decision  in  Ohio  upon  which  we  are  disposed  to  rely 
which  settles  the  question,  whether  w^hat  is  knowTi  as  the  true- 
value  rule  or  the  good-faith  rule  should  apply  to  transactions  of 
this  kind  and  determine  whether  stock  is  full-paid  or  whether  it  is 
not. 

It  would  be  a  labor  of  very  great  difficulty  and  hardly  war- 
ranted at  the  present  time  to  attempt  a  review  of  the  multitudi- 
nous adjudications  along  these  lines  in  other  states  and  in  Eng- 
land ;  but  I  think  that  I  may  not  unprofitably  read  from  1  Cook, 
Corporations,  Section  46,  wherein  he  discusses  the  principle  in- 
volved in  these  disputes  and  states  his  view  as  to  the  current  of 
authorit3^     I  read: 

**A  dissenting  stockholder  may  object  to  such  an  issue,  inas- 
much as  it  decreases  the  value  of  his  stock." 

That  is,  an  issue  of  stock  for  property  where  the  property  is, 
in  fact,  overvalued. 

''He  may  have  the  transacttion  set  aside,  and  the  person 
receiving  the  stock  compelled  to  return  it." 

That  would  be  futile  as  a  means  of  giving  relief  to  anyone 
here,  because  the  stock  has  become,  I  suppose,  substantially 
worthless,  the  company  having  become  })ankrupt  after  conduct- 
ing business  for  about  a  year  from  Octol)er  28,  when  the  National 
Valve  Company  issued  this  stock  to  Schurtz.  The  writer  con- 
tinues : 

' '  (.'Orporate  creditors,  however,  are  the  persons  who  generally 
complain.  The  company  becomes  bankrupt  and  they  are  not  paid. 
They  then  find  that  the  capital  stock  did  not  represent  cash;  it 
was  paid  for  by  property  taken  ])y  the  corporation  at  a  valuation 
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much  greater  than  its  real  value.  The  company  being  insolvent 
and  its  property  gone,  the  corporate  creditors  seek  to  hold  the 
stockholders  liable.  They  seek  to  hold  the  stockholders  liable 
for  the  par  value  of  the  stock,  less  the  real  value  of  the  property 
which  was  turned  in  to  the  corporation.  During  the  past  twenty 
years  there  has  been  a  vast  amount  of  litigation  on  this  subject. 
The  courts  still  disagree  in  their  conclusions,  but  a  careful  study 
of  the  cases  will  show  that  upon  authority  as  well  as  principle 
the  stockholders  can  not  be  held  liable  in  such  a  case.  In  Eng- 
land and  New  York  they  can  not  be  held  liable  at  all,  except  on 
the  basis  of  a  rescission.  And  under  all  the  well-considered  deci- 
sions they  can  not  be  held  liable  unless  the  property  was  of  so 
trifling  a  character  that  it  practically  has  no  value  whatever. 
This  class  of  cases  has  arisen  under  two  aspects;  first,  at  com- 
mon law,  and,  second,  under  statutes. 

**At  common  law  it  is  well  settled  that  corporate  creditors 
can  not  hold  stockholders  liable  on  stock  which  has  been  issued 
for  property,  even  though  the  proi)erty  was  turned  over  to  the 
corporation  at  an  agreed  valuation  which  was  largely  in  excess  of 
the  real  value  of  the  i)roperty.  There  have  been  cases  which 
refuse  to  follow  this  rule,  but  it  is  clearly  established  by  the 'great 
weight  of  authority.*' 

I  am  not  reading  all  this  and  treating  it  as  the  law  of  Ohio, 
but  only  as  the  expression  of  this  writer  and  compiler  and  for 
its  indication  of  the  trend  of  authoritv  in  the  different  states  of 
this  country  and  in  P^ngland,  and  also  for  his  discussicm  of  the 
reasons  which  may  support  the  one  rule  or  the  other. 

I  continue  the  cpiotation : 

*'The  reason  of  the  rule  is.  that  if  the  payment  by  property 
was  fraudulent,  then  the  contract  is  to  be  treated  like  other 
fraudulent  contracts.  It  is  to  be  adopted  in  toto,  or  rescinded 
in  toto  and  set  aside.  Both  parties  are  to  be  r(\st()red  as  nearly  as 
possible  to  their  original  positions.  The  property  or  its  value  is 
to  be  returned  to  the  person  receiving  the  stock,  and  he  must 
return  the  stock  or  its  real  value.  In  New  York  and  in  England, 
as  stated  above,  at  common  law  the  stockhold(»r  is  not  liable  at 
all  to  corporate  creditors,  even  though  the  overvaluation  was 
gross  and  clearly  known  so  to  be.  The  remedy  is  rescission,  and 
not  the  making  of  a  new  contract  by  the  court.  There  are  other 
cases,  however,  which  hold  that  whc^re  the  property  so  turned  in 
had  no  substantial  value,  or  where  the  overvaluation  was  *  fraudu- 
lent,' the  court  will  hold  the  stockholders  liable  for  the  par  value 
of  the  stock,  less  the  value  of  the  property.     Still  other  cases 
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hold  that  where  the  stock  has  no  value  when  it  is  issued  for 
property,  the  creditors  are  not  deprived  of  anything  and  hence 
can  not  complain.  *If,  when  disposed  of  by  the  railroad  com- 
pany, it  was  without* value,  no  wrong  was  done  to  creditors.' 
Such  is  the  language  of  the  Supreme  Court  of  the  United 
States." 

I  stop  for  a  moment  in  the  reading  of  the  text  to  refer  to  the 
decision  in  Coit  v.  Amalgamating  Co.,  119  U.  S.,  343,  affirming 
Coit  V.  Amalgamating  Co,,  14  Fed.  R<*p.,  12,  cited  in  a  foot-note 
by  Cook,  where  this  question,  he  says,  clearly  arose,  and — 

•  *'The  court  said  t^at  the  creditors  could  not  hold  the  stock- 
holders liable  unless  there  was  an  int^nticmal  and  fraudulent 
overvaluation.  The  court  said  that,  *  Where  full-paid  stock  is 
issued  for  property  received,  there  must  be  actual  fraud  in  the 
transaction  to  enable  creditors  of  the  corporation  to  call  the 
stockholders  to  account;  a  gross  and  obvious  overvaluation  of 
property  would  be  strong  evidence  of  fraud.'  '* 

I  .have  already  said,  and  it  seems  to  be  conceded  by  counsel 
for  the  defendant,  an  overvaluation  may  be  so  gross  as  to  con- 
stitute not  simply  strong  evidence  of  fraud  but  to  constitute 
constructive  fraud  and  become  just  as  binding  upon  the  parties, 
so  far  as  fixing  liability  is  concerned,  as  if  it  were  actual  fraud. 
I  read  further  from  the  note: 

**The  court  held  that  although  a  machine  and  a  license  to 
use  a  patent  were  put  into  the  company  for  $100,000  of  stock, 
yet  there  was  no  fraud.  The  lower  court  said  corporators  'ought 
not  to  be  made  lia])le  individually  for  the  debts  of  the  company 
at  the  instance  of  creditors,  because,  at  a  later  day,  the  estimates 
fairly  put  upon  the  i)roperty  at  that  time  have  become  modified 
by  subsequent  events,  and  will  not  amount  to  the  value  w^hich 
they  set  upon  it.'  " 

In  other  words,  the  Supreme  Court  seems  to  be  holding  that 
the  reliability  of  the  estimate  or  the  honesty  of  the  persons  deal- 
ing with  the  property  can  not  be  affected  by  conditions  sub- 
secpiently  arising,  matters  not  known  to  them  at  the  time  when 
they  fixed  the  value.    I  read  further  from  the  text: 

At  the  common  law  ''there  is  no  contract,  express  or  implied, 
to  pay  to  the  corporation  or  to  corporate  creditors  the  par  value 
of  stock  which  is  issued  for  property.    Not  only  is  there  no  such 
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contract,  but  there  is  no  implied  fraud  even  though  the  property 
was  overvalued.  If  there  is  express  fraud  the  law  provides 
ample  remedies,  but  such  a  fraud  must  be  clearly  proven  and  is 
not  implied  from  the  proof  that  the  property  was  worth  less 
than  the  par  value  of  the  stock.  This  principle  of  law,  that 
there  is  no  liability  on  stock  issued  for  property  the  value  of 
which  is,  less  than  the  par  value  of  the  stock,  seems  a  self-evi- 
dent principle  of  law.  Moreover,  this  principle  is  based  on  busi- 
ness usage  and  is  sound  practice.  There  is  no  more  harm  in  the 
issue  of  stock  below  par  than  there  is  in  the  issue  of  a  note  or 
bond  below  par.  The  extent  to  which  the  courts  have  gone  in 
sustaining  such  issues  of  stock  for  property  is  shown  by  the  fact 
that  even  constitutional  and  statutory  prohibitions  against 
watered  stock  have  been  practically  construed  away  by  the 
courts.  Moreover,  the  laws  of  trade  are  more  powerful  than  the 
laws  of  men,  and  in  business  circles  it  has  become  customary  to 
capitalize  property  at  a  reasonably  high  figure.  This  is  due  to 
the  fact  that  it  is  easier  to  sell  stock  at  less  than  par  than  at 
par,  and  also  to  the  fact  that,  by  a  large  capitalization,  divi- 
dends are  kept  low  enough  to  avoid  the  cupidity  of  possible  com- 
petitors and  the  interference  of  Legislatures.  To  such  an  extent 
is  this  practice  carried  of  issuing  stock  for  property  at  an  over- 
valuation, that  the  investing  public  and  persons  who  give  credit 
to  corporations  rather  expect  it,  and  they  no  longer  rely  upon 
the  nominal  capitalization  of  the  company.  Experience  has 
taught  them  that  they  must  invc^stigate  the  real  financial  con- 
dition of  the  company,  aiid  invest  or  give  credit  upon  that  alcme. 

'*Even  the  fact  that  a  person  to  whom  the  stock  is  issued  re- 
turns a  part  of  it  as  a  gift  to  the  corporation  or  to  trust(»es  for 
the  corporation  to  sell  the  same  below  par  and  put  the  proceeds 
in  the  corporate  treasury  for  a  working  capital  does  not  neces- 
sarily prove  fraud  in  the  value  put  upon  the  property.  The 
person  receiving  the  stock  may  have  been  willing  to  sacrifice  a 
part  of  his  stock  and  j)r()p(»rty  in  order  to  make  the  rest  more 
valuable.  Shares  which  have  been  forfeited  after  being  partly 
paid  for  may  be  reissued  at  a  price  eciual  to  the  unpaid  subscrij)- 
tion  price  or  any  sum  in  excess  thereof. ' ' 

After  some  further  discussion  of  the  (question,  the  writer 
continues,  in  the  same  section : 
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**  There  is  a  limit  iK^yoiid  which  the  courts  will  not  go  in 
sustaining  the  issue  of  stoek  for  |)ro[)erty  taken  at  an  overvalua- 
tion. If  the  property  which  is  turned  in  is  practically  worth- 
less, or  is  unsubstantial  and  shadowy  in  its  nature,  the  courts 
will  hold  that  there  has  l>een  no  payment  at  all,  and  that  the 
stockholders  are  liable  on  the  stock. 

^'Moreover  it  is  to  Ije  borne  in  mind  that  the  parties  receiving 
watered  stoek  may  be  liable  as  pnimoters  to  return 'profits  which 
they  have  made.  This  is  particularly  the  case  where  the  pro- 
moters merely  owned  an  option  which  they  have  sold  to  the 
corporation  at  an  exorbitant  price. 

**The  remedy  of  the  cori>orate  creditor  is  in  eipiity.  An  ac- 
tion at  law  for  conspiracy  is  diflficult  to  maintain.  The  liability 
on  stock  issue^l  for  property  at  an  overvaluation  commences  only 
upon  insolvency  of  the  corfwration.  Hence  the  statute  of  limita- 
tions' runs  from  that  date,  or  fnmi  the  date  when  judgment  is 
obtained  against  the  corporation.  Laches  may  be  a  bar  to  the 
collection  of  what  is  claimed  to  be  due  on  watered  stock." 

I  have  read  nearly  the  whole  of  this  section,  which  is  a  very 
long  one,  because  there  is  so  much  treatment  in  it  of  the  princi- 
ples upon  which  these  rules  are  based  on  one  side  or  the  other — 
the  principles,  perhaps,  I  should  rather  say,  w-hich  call  for  the 
adoption  of  some  rule  api)licable  to  cas(»s  of  transfer  of  prop- 
erty in  exchange  for  stock  and  the  resulting  liabilities  there- 
under. 

I  have  been  much  impressed  in  the  reading  of  this  section 
with  the  view  expressed  that  creditors  do  not  to-day  rely  upon 
the  amount  of  the  capitalization  of  the  company  in  giving  credit 
to  a  corporation  to  the  extent  that  they  did  at  some  former 
period  of  our  history,  and  the  rule  upon  which  even  the  decision 
in  Gates  v.  Stone  Co.,  supra,  is  based,  is  only,  that  to  permit 
property  to  be  put  in  at  a  gross  overvaluation  would  be  a  fraud 
upon  creditors  who  might  n»ly  ujw)n  the  capitalization  of  the 
company.  It  se(»ms  to  have  escaped  some  of  the  courts,  that 
where  a  company  has  reniain<Hl  in  business  for  many  years  and 
its  circumstances  have  greatly  changed,  where  it  has  had  either 
a  profitable  or  an  unprofitable  business,  the  amount  of  its 
capitalization  ceases  to  be.  if  it  ever  was,  a  safe  criterion  as  to 
the  strength  of  the  company.  That  matter  does  not  seem  to  be 
referred  to  in  those  cases,  but  the  discussion  is  all  upon  the  ap- 
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parent  theory,  that  the  amount  of  the  capitalization  of  the  com- 
pany is  a  sort  of  an  asset  for  the  protection  of  creditors,  as  if  the 
money  which  had  been  paid  in  for  stock  had  remained  unex- 
pended— undisturbed,  during  all  the  vicissitudes  of  its  busi- 
ness. > 

I  am  strongly  of  the  opinion  that  the  anwunt  of  capitalization 
of  a  company  affords  little  basis  for  an  estimate  of  the  financial 
strength  of  the  company.  We  have  many  companies  whose  prof- 
itable business  has  made  them  strong  financially  where  their 
capitalization  is  very  small,  and  we  have  others  whose  capital- 
ization reaches  into  the  millions  and  no  one  pretends  to  rely  upon 
that  fact  as  a  basis  of  credit  or  an  estimate  of  the  actual  financial 
strength  of  the  company. 

The  recent  promotion  of  numerous  speculative  companies  of 
enormous  capitalization,  where  the  property  was,  as  known  to 
everyone,  vastly  less  in  value,  is  illustrative  of  the  fact  that  no 
especial  reliance  is  placed  upon  authorized  capitalizaticm  or  upon 
the  amount  of  stock  i.ssued  at  its  nominal  or  par  value.  I  am 
suggesting  all  this  not  in  any  effort  to  repudiate  the  doctrine 
which  has  been  established  by  the  court  of  last  resort  of  the  state 
of  Ohio,  but  only  as  exi)lauatory  of  my  own  view  that  we  ought 
not  to  go  very  much  further  in  holding  stockholders  to  a  tech- 
nical liability  based  upon  a  legal  fiction.  It  is  the  judgment  of 
this  court  that  the  •'' good- faith  rule*'  should  prevail  in  Ohio.  It 
has  not  heretofore  been  established  by  any  Ohio  adjudication; 
but  we  believe  it  to  be  the  rule  more  consonant  with  justice  and 
more  consistent  with  the  establish(*d  principles  adopted  in  all 
other  cases  of  claimed  fraud.  The  good  faith  of  the  parties  in 
such  cases  is  made  the  test  of  the  validity  of  the  transaction, 
except  where  the  circumstances  raise  so  strong  a  legal  inference 
as  to  constitute  constructive  fraud. 

As  a  question  of  fact,  however,  and  lest  we  may  be  wrong  in 
the  opinion  which  I  have  expressed,  w^e  have  considered  the  evi- 
dence bearing  upon  the  question  of  the  real  value  of  the  prop- 
erty taken  by  the  National  Valve  Company  from  Mr.  Schurtz. 
At  the  outset  of  this  incpiry  we  feel  very  clear  in  our  judgment 
that  values  as  fixed  by  sacrifice  sales  are  not  to  be  taken  as  the 
just  rule  to  determine  the  value  w^hich  parties  dealing  with 
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property,  where  the  one  is  free  to  sell  and  the  other  is  free  to 
buy,  should  adopt.  We  think,  as  expresst^d  in  the  case  of  Coit  v. 
Amalgamating  Co.,  siijyra,  that  incorporators  are  not  to  l>e  held 
individually  liable  for  the  debts  of  the  company  at  the  instance 
of  creditors  because  the  estimates  fairly  put  on  the  property  at 
the  time  it  was  transferred  to  the  company  have  been  modified 
by  subs(Hjue!it  events;  and  we  tliink  it  efjually  true  that  the 
estimates  which  they  i)lace  upon  the  property  are  not  to  be 
governed  by  prior  forced  sales  of  the  property  in  a  court  of 
bankruptcy  or  upon  execution  from  any  court.  It  has  been 
universally  held  that  values  are  not  so  to  be  fixed,  but  that  we 
are  to  determine  the  value  of  property  by  its  worth  in  the 
market  where  the  grantor  is  free  to  sell,  and  where  the  purchaser 
is  free  to  buy. 

A  number  of  witnesses  have  given  their  judgment  as  to  the 
value  of  this  plant  and  all  that  appertained  to  it  as  transferred 
by  Schurtz  to  the  National  Valve  Company.  I  will  not  attempt 
to  analyze  their  testimony  in  detail  and  I  will  touch  upon  it  only 
to  consider  certain  general  principles  that  apply  to  it. 

In  one  of  the  foot-notes  to  Section  46  of  Cook,  Corporations, 
from  which  I  have  read,  at  the  bottom  of  page  126  of  the  first 
volume,  I  find  this  language : 

''Inasmuch  as  the  franchise,  earning  power  or  good  will  is 
generally  turned  in  at  a  high  valuation,  it  is  well  to  state  that 
the  law  sustains  a  fair  valuation  of  the  franchise,"  and  he  cites 
some  authority  in  support  of  this.  I  have  not  gone  off  to  any 
investigation  of  the  question  as  to  how  far  the  note  is  borne  out 
by  the  decisions,  because  I  take  it  for  granted ;  and  I  base  my  con- 
clusion upon  the  result  of  prior  examinations  of  adjudications 
not  dissimilar  in  this  respect,  that  there  is  attaching  to  property 
in  Ohio  as  in  other  states,  a  something,  intangible  and  yet  not 
worthless,  that  may  have  grown  up  along  with  the  use  of  the 
property  in  the  course  of  years.  It  may  be  something  that  en- 
hances the  value  of  a  shop  or  some  other  building  where  a  busi- 
ness has  been  carried  on  for  a  long  time  until  customers  have 
learned  to  find  their  way  to  it.  It  may  be  something  attaching 
to  the  quality  of  stock  that  is  turn('d  out  by  a  particular  manu- 
facturing esta])lishnient.     It  may  b<»  something  that  pertains  to 
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the  honest  and  fair  dealing  of  a  merchant  with  his  customers.  In 
all  of  these  instances  we  call  it  sometimes  good  will,  sometimes 
we  say  nothing  about  it»  but  we  judge  the  value  of  the  property 
itself  in  the  light  of  that  circumstance  taken  in  connection  with 
other  circumstances. 

In  the  case  at  bar  there  may  or  may  not  have  grown  up  a  very 
valuable  good  will  connected  with  this  plant.  So  far  as  the  real 
estate  is  concerned,  I  doubt  whether  it  was  made  particularly 
more  valuable  by  reason  of  the  fact  that  the  Vincent  Valve  Com- 
pany had  ever  conducted  its  business  there;  but  the  men  who 
have  spoken  as  witnesses  upon  this  question,  at  least  those  who 
have  spoken  in  hehalf  of  the  defendants,  have  taken  into  account 
in  their  judgment  of  the  value  of  the  property  the  fact  that  it 
had  been  a  going  concern  and  that  it  was  a  part  of  their  plan  of 
operation  to  keep  it  such  after  the  brief  period  in  which  it  was 
in  financial  difficulty.  Prom  the  month  of  June  until  the  month 
of  October  it  was  m  control  of  the  courts.  Prom  the  month  of 
July  until  some  time  in  the  month  of  November  very  little,  if 
any,  business  was  done,  and  we  are  pointed  to  correspondence 
of  the  company  with  would-be  purchasers  of  its  product  where 
the  company  was  forced  to  turn  down  offers  or  inquiries  as  to  its 
goods.  The  very  fact  that  it  had  inquiries,  the  very  fact  that 
there  were  possible  purchasers  in  the  market  who  were  interested 
in  the  plant  and  who  were  writing  to  the  company  and  receiving 
responses  are  indicative  of  the  fact  that  it  had  some  sort  of  a 
trade  which  might  be  valuable  to  preserve.  We  have  no  doubt 
that  this  was  one  of  the  matters  taken  into  account  by  the  pro- 
moters of  the  new  company  and  we  think  legitimately  so.  We 
have  considered  the  various  items  of  property  involved  in  this 
transfer.  We  have  noted  the  character  of  the  witnesses  testify- 
ing. We  think  that  they  are  honest  men  upon  both  sides,  that 
they  gave  their  honest  judgment  as  to  the  value  of  the  property 
turned  over. 

It  is  urg(»d  by  counsel  for  the  defendants,  and  we  have  heard 
no  adverse  contention  on  th(»  other  side,  that  the  burden  of  proof 
rests  upon  the  plaintiffs  to  esta])lish  the  claim  that  the  property 
was  taken  at  an  overvaluation.  To  sum  up  the  whole  matter, 
it  is  our  view,  adopting  this  contention  of  the  defendants,  of  the 
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correctness  of  which  we  have  no  doubt,,  that  the  onus  resting 
upon  the  plaintiffs  has  not  been  sustained  by  a  preponderance 
of  the  evidence.  On  the  contrary,  we  think  that  the  evidence 
preponderates  in  support  of  the  claim  made  in  behalf  of  the  de- 
fendants that  the  stock  under  all  the  circumstances  was  worth 
what  the  corporation  paid  for  it.  I  am  saying  this  in  full  view 
of  the  circumstance,  thereafter  occurring,  that  the  brisiness 
proved  unprofitable,  that  the  company  failed,  and  that  its  affairs 
again  went  into  bankruptcy  or  insolvency,  but  also  in  view  of 
the  unquestioned  law  that  the  persons  engaged  in  the  transac- 
tion were  not  held  to  prophetic  vision. 

Upon  the  question  of  good  faith  we  are  not  to  forget  that  no 
motive  is  apparent  for  any  overvaluation  of  this  property  or 
overcapitalization  of  the  company.  They  were  not  going  out 
into  the  open  market  to  hawk  their  stock  about  and  sell  it. 
There  is  no  claim  on  the  part  of  the  creditors  that  anyone  in  fact 
relied  upon  the  conduct  of  these  men  to  his  prejudice.  There  is 
no  syllable  of  evidence  that  any  credit  was  given  upon  the  basis 
of  this  claimed  overcapitalization — I  do  not  know  that  it  would 
be  essential;  but,  at  any  rate,  in  judging  of  the  whole  matter 
it  seems  to  us  that  it  is  fair  to  take  into  account  the  absence  of 
evidence  that  these  defendants  sought  to  obtain  credit  upon  any 
claim  of  theirs  that  the  assets  of  the  company  amounted  to  $85,- 
000  or  any  other  particular  sum.  The  man  who  turned  out  the 
property  to  the  company  received  all  the  issue  of  stock,  every 
share  of  it.  No  stock  was  sold  by  the  company  to  anyone  else, 
and  in  the  whole  transaction  from  its  beginning  to  its  unfortu- 
nate end,  we  find  no  evidence  of  anything  which  would  fix  a 
stigma  on  the  character  of  the  men  who  engaged  in  it,  or  which 
would  render  any  one  of  them  personally  liable  to  respond  to  the 
claims  asserted  by  the  creditors. 

Our  judgment  is,  that  the  petition  be  dismissed. 

H,  It,  Peeke,  for  plaintiffs. 

A.  B,  Thompson,  for  R.  B.  Fisher. 

R,  H,  Williams  and  R,  K.  Ramsey,  for  defendants. 


CIRCUIT  COURT  REPORTS -NEW  SERIES.       611 


1907.]  Licking  County. 


CAPACITY  TO  MAKE  A  WALL. 

[Circuit  Court  of  Licking  County.] 

Welsh  Hili^  Baptist  Church  v.  Harriet  M.  Wilson  et  al.* 

Decided,  March  Term,  1905. 

■ 

Wills — Charge  of  Court  as  to  Capacity  to  Make — Tests  and  Evidence 
of  Testamentary  Capacity. 

The  fact  that  one  paragraph  of  a  charge  given  to  the  jury  might  be 
misleading,  If  standing  alone,  does  not  constitute  reversible  error, 
when  the  doubtful  paragraph  taken  in  connection  with  that  part 
of  the  charge  which  immediately  follows  affords  a  clear  and  correct 
statement  of  the  law.  Nor  Is  it  error  to  charge  that  "it  is  necessary 
a  person  shall  have  sufficient  mental  capacity  for  the  transaction  of 
the  ordinary  affairs  of  life,"  when  this  was  followed  in  a  later 
paragraph  by  the  express  statement  that  "he  need  not  have  sufficient 
capacity  to  make  a  contract,  but  must  understand  substantially 
what  he  is  doing  and  the  nature  of  the  act  In  which  he  or  she  is 
engaged." 

A.  A.  Stasel  and  6.  C.  Daughert}-,  for  plaintiff,  cited  as  to 
the  tests  of  testamentary  capacity:  Vepple  v.  PcpplCj  13  C.  C, 
43;  Kettemamn  v.  Mctzgcr,  3  C.  C— N.  S.,  224;  Page,  Wills, 
Section  68;  Thompson,  Trial  Ev.,  Section  1121;  West  v.  Kjwp- 
pmibcrgcr,  4  C.  C— N.  S.,  305;  Underbill,  Wills,  Section  87. 

ITuntcir  &  Hunter  and  KibJer,  Kibler  &  Montpfomery,  for  de- 
fendants, cont^^nded  that  a  suflficient  un<lerstanding  to  transact 
ordinary  business  is  strong  evidence  of  testamentary  capacity, 
though  the  want  of  such  understanding  does  not  necessarily 
show  incapacity.    Brockmeier  v.  Buck,  12  Bull.,  213. 

They  also  cited  with  reference  to  si>ecial  requests  for  instruc- 
tions to  the  jury:  Hall  v.  lirrd,  17  Ohio,  498;  Clevvland  cO  E. 
Eire.  By.  v.  Hawkins,  64  Ohio  St.,  391;  United  States  Board  & 
Paper  Co.  v.  Browne,  1  C.  C— N.  S.,  345;  Tracy  v.  Card,  2 
Ohio  St.,  431 ;  Lewis  v.  State,  4  Ohio,  389;  Stewart  v.  Southard, 
17  Ohio,  402;  Beed  v.  MeGrew,  5  Ohio,  375;  Creed  v.  Bank, 
11  Ohio,  489;  Stewa^^t  v.  State,  1  Ohio  St.,  66;  Gill  v.  Sells,  17 

♦  Affirmed  by  the  Supreme  Court  without  report,  75  O.  S., . 
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Ohio  St.,  195;  Oliver  v.  Sterling,  20  Ohio  St.,  391;  Coal  Co.  v. 
Estifvemrd,  53  Ohio  St.,  43;  Kettcmann  v.  Metzgir,  3  C.  C. — N. 
S.,  224. 

As  to  testamentary  capacity:  Page,  Wilk,  Section  97,  p.  115; 
Blough  V.  Parry,  144  Ind.,  463  (40  X.  E.  Rep.,  70) ;  Moore  v. 
Caldwell,  27  O.  C.  C,  449;  Black's  Dictionary,  767,  1107,  1108; 
McGinnis  v.  Kernpsey,  27  Mich.,  363. 

# 

And  with  respect  to  reversible  error:  McAUistrr  v.  Jlarizoll, 
60  Ohio  St.,  69;  Clark  v.  Clark,  16  C.  C,  103;  Schwfinfiirth 
V.  Railway,  60  Ohio  St.,  215;  Breck  v.  State,  4  C.  C,  160;  Page, 
Wills,  Section  400. 

Per  Curiam. 

Harriet  ^1.  Wilson  et  al  commenced  their  action  in  the  Court 
of  Common  Pleas  of  Licking  County  against  Andrew  J.  Cada 
et  al,  seeking  to  set  aside  the  last  will  and  testament  of  Hannah 
E.  Thomas,  deceased,  and  on  issue  joined,  the  cause  went  to  a 
jury  for  determination. 

Aft(*r  a  verdict,  the  plaintiff  in  error  prosecuted  error  to  this 
court  seeking  to  reverse  the  judgment  of  the  court  of  common 
I)h»as;  and  the  sole  question  presented  here  is  on  the  charge  of 
the  court. 

On  the  trial  of  the  case,  counsel  for  defendants  recjuested  the 
court,  in  writing,  before  the  argument  to  the  jury,  to  give  to  the 
jury  the  special  instruction  found  on  page  12  of  the  bill  of 
exceptions,  which  the  court  r(*fus<vl  to  give;  this  is  one  of  the 
errors  complained  of  by  the  plaintiff  in  error.  If  this  instruc- 
tion, so  asked  by  counsel,  was  correct  and  proper,  it  was  the 
duty  of  the  court  to  have  given  it  without  modification  and 
without  change;  but,  as  we  view  the  request,  it  is  not  a  correct 
instruction,  as  it  omits  several  very  important  and  vital  ele- 
ments defimng  mental  cai)acity.  Counsel  request  the  court  to 
r;ay  that,  **The  test^itrix  must  have  capacity  to  remember  the 
person  or  parties  to  whom  she  wishes  to  give  this  property,  and 
remember  and  know  her  immediate  relatives. '^ 

Taking  this  recjuest  as  a  whole,  counsel  in  taking  it  from  the 
well-known  authorities  on  instructions  to  juries,  eliminated  sev- 
eral very  essential  and,  as  we  think,  vital  elements,  and  modified 
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and  restricted  the  definition  of  mental  capacity  in  the  r^pects 
as  indicated,  so  that  it  was  improper  to  be  given  in  the  form  as 
refiuested.  We  think  the  court  was  not  in  error  in  refusing: 
this  request. 

The  charge  as  given  to  the  jury  is  also  excepted  to,  and  our 
attention  is  directed  to  a  parargaph  on  page  5  of  the  bill  of  ex- 
ceptions, which  reads  as  follows: 

*'In  order  to  be  able  to  make  a  valid  will,  it  is  necessary  that 
a  person  shall  have  sufficient  mental  capacity  for  the  transaction 
of  the  ordinary  affairs  of  life,  and  if  he  possesses  this,  though 
he  may  be  feeble  in  mind  and  body  from  sickness,  old  age  or 
other  cause,  he  has  a  legal  right  to  dispose  of  his  property  as  to 
him  may  seem  fitting  ami  proper. '* 

If  this  portion  of  the  charge  stood  alone  without  any  modifi- 
cation, it  perhaps  might  be  misleading;  but  taken  in  connection 
with  what  immediately  follows,  and  particularly  with  what  fol- 
lows in  the  second  paragraph  below,  we  do  not  think  the  jury 
could  have  been  misled.  Nor  is  the  (juestion  made  in  this  cas(% 
as  claimed  by  counsel  for  plaintiff  in  error,  that  the  court  in- 
structed the  jury  that  testaanentary  capacity  must  ecfual  that 
of  capacity  to  make  a  contract,  for  the  court  distinctly  says, 
and  immediately  following  upon  this  paragraph  that  is  ob- 
jected to: 

**The  law  does  not  undertake  to  test  a  person's  intelligence 
or  to  find  the  exact  quality  of  mind  and  memory  which  a  tes- 
tator must  possess;  but  it  does  require  him  to  be  capable  of 
knowing  the  extent  and  value  of  his  property,  the  names  or 
relationship  of  those'  |>ersons  who  are  the  natural  objects  of 
his  bounty ;  their  deserts  in  reference  to  their  conduct  and  treat- 
ment of  him  or  her;  their  conditions  and  necessities,  and  be 
eai)able  of  retaining  all  of  these  facts  in  his  or  her  memory 
long  e/nough  to  have  the  will  prepared  and  executed.  He  or  she 
need  not  have  sufifioient  capacity  to  make  a  contract,  but  he  or 
she  must  undei^stand  sul)stantially  what  he  or  she  is  doing,  the 
nature  of  the  act  in  which  he  or  she  is  engaged,  the  extent  of  his 
or  her  proi)erty.  the  rela.tions  of  others  who  may  or  ought  to  be 
the  object  of  his  or  her  bounty,  *'  etc. 

We  think  the  court  fairly  pn^ented  to  the  jury  the  true 
thorities  in  this  country  and  England,  as  shown  by  the  latest 
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rule  of  testamentary  capacity,  aa  approved  by  the  highest  au- 
works  on  the  subject  of  wills.  It  is  our  opinion  that  no  error 
intervened  in  this  case,  and  that  the  judgment  of  the  court  of 
common  pleaa  should  be  affirmed. 

Judgment  for  costs,  and  cause  rehianded  to  the  court  of  com- 
mon pleas  for  execution. 

A.  A.  Stasel  and  G.  C.  Daugherty,  for  plaintiff. 

Hunter  cfe  Hunter  and  Kibler,  Kibler  d:  Montgomery,  for  de- 
fendants. 


PROCEDURE  ON  THE  OVERRUUNG  BY  A  JUSTICE  Or  THE 

PEACE  OF  NOTION  TO  DISCHARGE 
ATTACHMENT. 

[Circuit  Court  of  Hamilton  County.] 
Eugene  Lyon  v.  Elizabeth  Phares. 

Decided,  April  — ,  1907. 

Attachment — Proceedings  in.  Before  a  Justice  of  the  Peace — Motion 
to  Discharge  Overruled — Appeal  to  the  Common  Pleas — Procedure 
Thereafter— Error — Section  6494. 

Section  6494,  as  amended,  does  not  ^ve  Jurisdiction  of  the  entire  case 
in  an  appeal  from  an  order  by  a  magistrate  overruling  a  motion 
to  discharge  an  attachment,  but  the  decision  by  the  common 
pleas  is  to  be  sent  to  the  justice  to  be  entered  by  him  in  his  docket 
as  the  final  judgment  of  the  matter  in  the  justice's  court,  and 
this  judgment  of  the  Justice  is  the  only  final  Judgment  in  the 
action  and  the  only  one  from  which  error  may  be  prosecuted. 

Swing,  J.;  Gipfen,  J.,  and  Smith,  J.,  concur. 

Lyon  brought  an  action  in  attachment  befoie  a  justice  of 
the  peace  in  Hamilton  county  against  Phares.  A  motion  was 
made  before  the  justice  to  discharpre  the  attachment,  which 
motion  the  justice  overruled.  Thereupon  the  defendant  took 
an  appeal  to  the  court  of  common  pleas.  Tn  that  court  the 
judge  f^ave  judj^ment  discharging  the  attachment.  Error  is 
[)ros«»cut(Hl  to  this  court  to  rcvers(^  the  judgment  of  the  court 
of  commcm  pleas. 
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We  are  of  the  opinion  that  error  does  not  lie  to  this  court 
from  the  judgment  of  the  jud^e  of  the  court  of  common  ph^as. 

It  is  not  the  final  jud^ient  of  the  court  of  common  pl-^as  in 
an  action  pending?  therein.  The  statute.  Section  6494,  Revised 
Statutes,  permits  an  appeal  to  the  court  or  a  judge,  and  it  is 
intended  that  the  (pic^tion  should  b(»  dceidi^d  in  three  days  by 
either,  and  wlien  decided,  the  decision  is  to  be  scMit  to  th*^  justice 
and  by  him  is  to  be  entered  as  the  final  judgment  in  that  matter 
in  the  justice's  court;  and  said  property,  moneys  and  credits 
are  to  be  disposed  of  as  directed  in  said  judgment — that  is,  by 
the  judgment  of  the  justice.  The  judgment  of  the  justice  is  the 
only  final  judgment  in  the  action  and  the  onh'  one  to  which 
error  may  be  prosecuted. 

This  court  in  a  former  case,  which  was  not  reported,  so  held. 
That  case  is  referred  to  in  3  C.  C— N.  S.,  366. 

The  cause  should  be  stricken  from  the  docket 

H.  L.  Cooper  and  Samuel  W.  Bell,  for  the  plaintiff  in  error. 

W.  K,  Maxwell,  contra. 


AGREEMENT  TO  SHORE  UP  AND  BRACE  BUILDING. 

[Circuit  Court  of  Hamilton  County.] 

Julia  A.  Snyder  v.  August  Schardt. 

Decided,  June  29,  1907. 

Error — In  Overruling  Demurrer  Immaterial,  When — Contract — With 
Adjacent  Lot  Owner — To  Shore  up  and  Brace  Building — Second 
Promise  to  do  the  Same  Work  without  Consideration. 

It  is  immaterial  on  review  whether  or  not  the  court  below  erred  In 
overruling  the  demurrer  to  the  second  cause  of  action,  where  a 
special  finding  by  the  jury,  supported  by  the  evidence,  sustains  the 
verdict  returned  for  the  plaintiff  on  the  first  cause  of  action. 

GiFPEN,  J. ;  Swing,  P.  J.,  and  Smith  J.,  concur. 

The  special  finding  of  the  jury,  which  is  sustained  by  the 
evidence,  supports  the  general  verdict  in  favor  of  the  plaintiff 
upon  the  first  cause  of  action,  and  hence  it  is  immaterial  whether 
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the  courl;  erred  in  overruling  the  demurrer  to  the  second  cause 
of  action. 

If,  however,  the  plaintiff  before  the  recjucst  was  made  by  the 
defendant,  had  already  agreed  with  the  adjoining  lot  owner  to 
do  and  preform  the  same  work  for  a  valuable  consideration,  the 
promise  of  the  defendant  to  pay  therefor,  whether  expressed  or 
implied,  would  be  without  consideration. 

It  would  be  no  deteriment  to  plaintiff  to  do  that  which  he  was 
before  bound  to  do,  nor  would  it  be  any  benefit  to  the  defendant 
to  receive  that  which  was  already  assumed.  Railway  Co.  v. 
M&iicy,  45  Mo.  App.,  304;  Putman  v.  Woodbury ,  68  Mo.,  58. 

The  contract  of  plaintiff  with  the  adjacent  lot  owner  required 
him  to  shore  and  brace  the  building  of  the  defendant,  and  con- 
struct a  new  wall  under  the  old  wall  to  the  depth  of  the  footings 
of  the  new  building,  but  it  did  not  rtY[uire  him  to  tear  down 
and  rebuild  the  old  wall  condemned  by  the  building  inspector, 
although  the  plaintiff  included  all  expenses  incurred  in  building 
the  wall  up  from  a  depth  of  nine  feet  below  the  curb,  amounting 
in  all  to  $450.  The  jury  seems  to  have  carefully  distinguished 
between  that  reciuired  by  his  contract  with  the  adjacent  lot  owner 
and  that  required  by  his  contract  with  defendant,  allowing  him 
only  $200,  without  interest,  and  we  think  the  judgment  should 
be  affirmed. 

E.  B.  Gregg,  for  plaintiff  in  error. 

Closs  &  Luebherty  contra. 
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ABANDONMENT— 

Of  a  leasehold  used  for  coal 
mining;  removal  of  side-tracks 
over  the  objection  of  the  owner 
of  the  land.     81. 

ACCOUNT    STATED— 

Application  of  the  statute  of 
limitatioDs  to;  becomes  an  abbre- 
viated contract  in  writing  with 
a    promise    to    pay,    when.     392. 

ACKNOWLEDGMENT— 

What  constitutes  a  sufficient 
acknowledgment  of  a  prior  mort- 
gage, between  the  same  parties 
and  covering  the  same  property, 
to  take  it  out  of  the  operation  of 
the  statute  of  limitations.     263. 

ACTION—    • 

A  contract  for  the  sale  of 
three  carloads  of  hogs  at  a  speci- 
fied price  and  of  weights  between 
agreed  limits  becomes  a  sever- 
able contract  where  one  carloa^ 
has  been  delivered  and  paid  for, 
and  the  taking  of  a  judgment 
for  the  second  carload  does  not 
bar  an  action  for  recovery  of 
the   third   car.'  11. 

ADMINISTRATOR— 

A  certificate  of  Insurance  on 
the  life  of  a  husband  in  a  frater- 
nal beneficiary  association,  made 
payable  to  his  wife,  who '  there- 
after secures  a  divorce,  does 
not  lapse  or  revert  to  the  com- 
pany, but  is  payable  at  his 
death    to    his    administrator.     17. 

•Right  of,  to  amend  where  the 
action  was  wrongly  brought  in 
an  individual  capacity.     70. 

Where  an  executrix  suing  on 
notes  alleges  that  they  were  the 
property  of  the  testator  long  be- 
fore   they    became    due    and    at 


the  time  of  his  death,  and  the 
defendant  denies  ownership,  the 
production  of  the  notes  at  the 
trial  is  not  prejudicial  to  the 
defendant,  nor  is  it  error  to  ad- 
mit them  in  evidence.     70. 

An  action  for  recovery  of  roy- 
alties due  to  a  decedent  land 
owner,  for  coal  sold  in  place, 
must  be  brought  in  the  names 
of  the  personal  representative,  and 
not  in  the  names  of  the  heirs  at 
law,  although  the  estate  is  other- 
wise settled  up.     121. 

In  a  proceeding  in  the  probate 
court  to  sell  three  parcels  of 
land  to  pay  debts,  all  questions 
determined  as  to  the  land  be- 
comes rea  judicata  in  a  subse- 
quent proceeding  in  partition  to 
bell  one  of  the  parcels  not  sold 
in  the  probate  court.     137. 

As  to  distribution  by,  of  a  fund 
recovered  in  Ohio  for  the  wrong- 
ful death  in  New  York  of  a  resi- 
dent of  Ohio.     315. 

Should  distribute  current  rents 
among  the  remaindermen,  at  the 
death  of  the  life  tenant,  accord- 
ing to  principles  of  natural 
Justice    and    equity.     412. 

Not  prevented  from  proceeding 
to  sell  lands  to  pay  debts  by  the 
filing  of  a  petition;  may  inter- 
vene by  filing  in  the  partition 
suit  a  certificate  from  the  pro- 
bate court  in  accordance  with 
Section  6173,  or  may  appear  in 
the  partition  suit  by  cross-peti- 
tion; may  obtain  an  order  for 
sale  in  such  case  without  wait- 
ing until  expiration  of  a  year 
from  the  death  of  the  owner  of  the 
land.     449. 

ADOPTION— 

Wnere      the      record      of      the 
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adoption  of  a  child  states  that 
it  was  duly  and  legally  done, 
it  must  be  affirmatively  shown 
by  clear  proof  that  the  adoption 
was  irregular  in  some  essential 
particular  in  order  to .  invalidate 
it.     137. 

A  child  adopted  in  a  foreign 
state  has  inheritable  capacity 
to    lands    in    this    state.     137. 

ADVANCEMENTS— 

Where  a  son  executes  a  note 
in  favor  of  his  mother  and"  pays 
interest  thereon,  there  is  a  pre- 
sumption raised  that  the  money 
evidenced  by  the  •  note  was 
received  as  a  loan  and  not  as 
an  advancement;  but  this  pre- 
sumption may  be  overcome  by 
evidence  as  to  Intention  of  the 
parties  at  the  time  of  the  trans- 
action; evidence  as.  to  declara- 
tions by  the  deceased  mother; 
definition    of    advancement.     413. 

ADVERSE  POSSESSION— 

Where  a  municipality  has  ex- 
ercised the  right  of  casting  the 
water  from  its  sewers  upon  cer- 
tain land  for  the  prescriptive 
period,  the  land  owner  can  not 
recover  damages  therefor  when 
the  injury  for  which  he  asks 
damages  is  a  natural  conse- 
quence of  the  exercise  of  such 
right.     417. 

AFFIDAVIT— 

The  failure  of  an  affidavit 
charging  a  misde  neanor  to  con- 
clude with  the  words,  ''contrary 
to  the  statute  in  such  case  made 
and  provided  and  against  the 
peace  and  dignity  of  the  state 
of  Ohio,"  does  not  afford  ground 
for  a  motion  to  quash  where  the 
nature  of  the  crime  charged  is 
made  clear.    49. 

vagueness  of  affidavits  in 
prosecutions  under  the  Jones  law 
as  to  the  "wuen"  and  "where" 
of  the  commission  of  the  offense. 
293. 

For  attachment  is  sufficient, 
when;  may  be  aided  by  express 
reference  to  averments  of  the 
petition;  office  of  the  affidavit. 
529. 


AGENCY— 

Where  an  owner  of  real  estate 
gives  to  his  agent  a  written 
agreement  to  sell,  to  be  delivered 
by  him  to  the  proposed  pur- 
chaser, the  law  will  Imply  that 
the  agent  was  empowered  to  accept 
the   purchase-money.     166. 

A  real  estate  broker,  author- 
ized to  sell,  has  no  Implied  au- 
thority to  execute  a  contract  of 
sale  binding  upon  his  principal; 
whether  such  an  unauthorized 
contract  was  ratified  by  the  con- 
duct of  the  principal  is  a  ques- 
tion for  the  jury  under  all  the 
circumstances    of    the   case.     172. 

Declarations  of  an  agent  are 
not  admissabie  against  the  prin- 
cipal, unless  made  in  the  perform- 
ance of  the  business  of  the  prin- 
cipal; declarations  of  the  trans- 
fer agent  of  a  consolidated  com- 
pany as  to  the  transferability  of 
stock  not  binding  on  the  consoli- 
dated company,   when.     433. 

ALIMONY— 
See  Divorce  and  Alimony. . 

AMENDMENT— 

A  plaintlfF  who  has  sued  in  her 
individual  capacity  may  proper- 
ly amend  by  substituting  herself 
as  executrix.     70. 

ANIMALS— 

As  to  negligence  in  keeping  a 
barking  dog  which  frightened  a 
child  who  fell  and  was  injured. 
333. 

APPEAL— 

Right  of  a  trustee  of  a  chari- 
table trust  to  appeal  from  a  hold- 
ing by  the  common  pleas  court 
that  there  is  no  trust.     353. 

Substitution  of  trustee  as  a 
party  does  not  affect  the  right 
of  appeal,  when.    593. 

On  appeal  from  an  order  by  a 
Justice  of  the  peace  overruling  a 
motion  to  discharge  an  attach- 
ment, the  decision  of  the  common 
pleas  is  to  be  sent  to  the  Justice 
to  be  entered  in  his  docket  as  the 
final  judgment  in  the  case,  and 
the  only  one  from  which  error 
may  be  prosecuted.     614. 
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An  action  by  creditors  of  a 
corporation  to  ascertain  the 
amount  of  unpaid  balances  on 
stock  subscriptions,  where  pay- 
ment therefor  was  made  with 
property  at  an  alleged  overvalua- 
tion, and  to  compel  payment  of 
such  balances  when  ascertained,  is 
appealable.     593. 

APPROPRIATION— 
See  Eminent  Domain. 

APPURTENANCES— 

Of  a  toll-road  sold  to  the  coun- 
ty.    169. 

To  an  oil  lease;  title  to,  where 
the  property  was  sold  at  judicial 
sale  under  an  ambiguous  decree. 
233. 

ARCHBISHOP— 

Power  of,  as  trustee  of  a  de- 
vise to  enter  into  an  agreement 
with  the  other  beneficiaries  as 
to  the  construction  to  be  placed 
on  the  will.     535. 

ASSESSMENTS— 

An  assessment  against  policy- 
holders in  the  Union  Mutual  Fire 
Insurance  Comi)any  made  more 
than  six  years  after  the  levying 
of  a  previous  assessment  is  barred 
by  the  statute.     45. 

The  lien  of  the  present  value 
of  unpaid  street  assessments  is 
merged  into  the  higher  title  of 
the  fee,  acquired  by  appropriat- 
ing the  property,  and  may  be  re- 
tained from  the  amount  of  com- 
pensation awarded  to  the  prop- 
erty owner.     63. 

Council  need  not  determine  in 
advance  of  the  assessing  ordi- 
nance the  proportion  of  the  cost 
of  making  a  street  improvement 
to  be  assessed  on  the  abutting 
property;  the  fact  that  such  an 
indication  has  been  given  does 
not  bar  the  designating  of  a  differ- 
ent proportion  in  the  assessing 
ordinance.     4:)5. 

An  assessment  for  a  street  im- 
provement must  be  levied  in 
accordance  with  the  law  in  force 
at  the  time  the  proceedings  were 
begun;  the  amendment  to  Section 
1536-213  has  no  application  to  an 


assessment  which  was  pending  at 
the  time  the  amendment  was  en- 
acted.   523. 

An  abutting  owner  whose  prop- 
erty has  been  assessed  for  a  street 
improvement  in  an  amount  not 
authorized  by  law  is  estopped 
from  enjoining  the  excess  install- 
ments, when.    523. 

ATTACHMENT— 

Will  He  in  an  action  against  a 
non-resident  corporation  for  un- 
liquidated damages  arising  on  a 
contract.     529. 

Where  divorce  is  granted  on  the 
aggression  of  the  wife,  and  an 
allowance  is  made  to  her  from 
the  husband's  estate  under  Sec- 
tion 5700,  which  is  not  paid  with- 
in the  time  stipulated,  an  attach- 
ment will  lie  against  the  prop- 
erty of  the  husband,  if  proper 
grounds  for  the  issuing  of  an  at- 
tachment are  shown  in  the  affi- 
davit.   539. 

What  the  affidavit  should  con- 
tain; not  defective  for  lack  of 
clearness  as  to  the  nature  of 
plaintiff's  claim,  when  it  is  stated 
that  the  "claim  in  this  action  is 
a  demand  arising  upon  a  con- 
tract, as  set  forth  in  tne  petition 
filed  herein,"  and  the  petition 
shows  such  a  case  arising  on  a 
contract  as  would  justify  the  issu- 
ing of  an  attachment  against  a 
non-resident    debtor.     529. 

A  claim  for  a  month's  rent 
for  a  dwelling  house  occupied  by 
a  man  and  his  family  is  a  claim 
for  necessaries,  and  is  ground 
for  attachment  under  Section 
5521;  the  claim  does  not  lose  its 
character  by  reason  of  the  tenant 
moving  out  during  the  month  and 
renting  and  occupying  another 
house.     321. 

Section  6494,  as  amended,  does 
not  give  jurisdiction  of  the  entire 
case  in  appeal  from  an  order  by 
a  magistrate  overruling  amotion 
to  discharge  an  attachment;  in 
such  a  case  the  decision  of  the 
common  pleas  must  be  sent  to 
the  justice  to  be  entered  by  him 
in  his  dockets  as  the  final  judg- 
ment  of  the  justice   is  the  only 
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final  judgment  in  the  action,  and 
the  only  one  from  which  error 
may  be  prosecuted.    614. 

BANKS   AND   BANKING— 

See  Savings  Banks. 

A  savings  bank  which  has  paid 
out  all  of  a  deposit  on  a  forged 
order,  accompanied  by  a  stolen 
pass-book,  is  liable  to  the  de- 
positor for  the  amount  thus  paid 
out,  if  the  forged  signature  varied 
from  the  real  signature  on  a 
signature  card,  and  the  bank 
failed  to  compare  said  signatures. 
13. 

A  valid  delivery  will  be  pre- 
sumed as  to  all  parties  prior  to 
the  bank  which  is  the  holder  of 
the  drafts  in  issue.    150. 

Where  execution  of  accept- 
ances is  denied,  the  burden  of 
proving  execution  and  accept- 
ance is  thrown  upon  the  plaintiff. 
150. 

BARBER— 

Prosecution  of,  for  barber ing 
on  Sunday;  holding  that  Section 
7033-1  is  constitutional;  remedy 
where  denied  the  right  of  securing 
payment  of  fine  and  costs  imposed. 
553. 

BENEFICIARIES— 

Acquiescence  of,  in  a  misappro- 
priation of  the  trust  fund;  the  law 
will  uphold  the  act  of  the  benefi- 
ciary where  done  with  full  knowl- 
edge of  the  essential  facts  and 
without  protest  but  without 
sanction  of  the  breach  of  trust. 
383. 

Where  minors  are  beneficiaries 
under  a  policy  of  life  insurance 
taken  out  by  a  minor  who  has  re- 
pudiated the  contract,  such  bene- 
ficiaries are  not  necessary  parties 
to  an  action  by  the  insured  for 
recovery  of  the  premiums  paid. 
441. 

Benefits  payable  by  a  mutual 
benefit  society;  reasonableness 
of  rules  cutting  off  from  the  priv- 
ilege of  benefits  members  who 
are  in  arrears.    195. 

BIDS  AND  BIDDING— 

In      inviting      competition      a 


court  house  commission  may  re- 
serve items  of  a  necessarily  non- 
competitive character  for  future 
action,  and  award  contracts  for 
the  competitive  items.    105. 

Before  bids  are  invited  for  a 
public  building,  the  commission 
having  the  matter  in  charge 
must  make  the  specifications  so 
definite  as  to  material  as  to  leave 
no  discretion  with  the  commis- 
sion in  the  acceptance  of  the  low- 
est bid;  where  material  is  con- 
trolled by  a  patent  or  other  mo- 
nopoly, alternative  varieties  of 
material  should  be  specified  in 
order  to  open  the  way  for  actual 
competition.     105. 

County  commissioners  can  be 
compelled  to  award  a  contract 
for  a  public  improvement  to  the 
lowest  and  best  bidder,  when  the 
statute  requires  such  an  award 
and  there  is  evidence  of  collu- 
sion; but  where  the  contract  is 
not  one  which  the  commissioners 
are  required  to  award  to  the  low- 
est bidder,  the  fact  that  they  ad- 
vertised for  bids  does  not  ^  de- 
prive them  of  discretion  in' ac- 
cepting an  amended  bid,  where 
the  county  profited  thereby.   210. 

BILL  OF  EXCEPTIONS— 

Where  a  bill  of  exceptions  does 
not  purport  to  contain  all  the 
evidence  offered  by  the  plaintiff 
before  resting,  a  reviewing  court 
can  not  determine,  even  under 
the  scintilla  rule,  that  there  was 
an  issue  of  fact  proper  to  be  sub- 
mitted  to  the  jury.     65. 

The  question  whether  draw- 
ings of  plans  were  admissible 
in  evidence  can  not  be  deter- 
mined on  review,  where  the 
plans  are  not  attached  to  the 
bill   of   exceptions.     103. 

BILLS,  NOTES  AND  CHECKS— 
See  Promissory  Notes. 

Where  the  execution  of  the  ac- 
ceptances sued  on  is  denied,  the 
burden  of  proving  such  execution 
is  thrown  upon  the  plaintiff.  150. 

After  endorsement  and  deliv- 
ery of  a  certified  check  title 
thereto  has   passed,   and  the   one 
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so  endorsing  and  delivering  the 
check  is  without  authority  to 
stop  payment;  failure  of  con- 
sideration to  endorser.     196. 

BIGAMY— 

Can  not  in  Onio  be  founded  on 
a  common-law  marriage.     273. 
BOARD  OF  PUBLIC  SERVICE— 

Is  empowered  to  assess  and  col- 
lect water  rents,  and  the  manner 
in  which  this  power  is  exercised 
is  not  subject  to  control  by  the 
city  council.     226. 

BOARD  OF  REVIEW— 

The  rules  governing  present 
boards  of  review  are  those  for- 
merly governing  decennial  boards 
of  equalization,  as  found  in  Sec- 
tion 2814.     90. 

In  equalizing  values  and  cor- 
recting errors  a  board  of  review 
must  at  all  times  be  guided  and 
controlled  by  values  as  they  ex- 
isted at  the  time  of  the  last  de- 
cennial appraisement,  and  not  as 
at  present  existing.     90. 

The  complaint  which  is  a  pre- 
requisite to  a  revaluation  Dy  a 
board  of  review  must  be  a  sub- 
stantial complaint  coming  to  the 
board,  and  not  one  instituted  at 
its  direction.     90. 

BONDS    (Municipal)— 

Issued  for  the  city's  part  of 
sewer  or  street  Improvements  are 
not  rendered  invalid  by  reason  of 
the  fact  that  authority  was  given 
under  a  single  ordinance  to  issue 
bonds  for  various  improvements  of 
that  character,  which  were  not 
particularly  named.     1. 

Application  of  the  limitation  of 
one  per  cent,  of  taxable  valuation; 
this  limitation  refers  to  the 
amount  of  bonds  issued,  anu  not 
to  the  amount  becoming  payable 
within  any  one  calendar  year; 
bonds  not  issued  or  authorized 
until  after  April  4,  1906,  do  not 
come  within  the  curative  provis- 
ions of  Section  2837  as  amended; 
dating  bonds  back  or  declaration 
in  ordinance  that  they  are  to  meet 
a  valid  and  binding  obligation 
not  effective  to  bring  them  within 
the  curative  section;    where  total 


amount  authorized  exceeds  the 
one  per  cent,  limitation,  but  con- 
tracts entered  into  in  good  faith 
with  respect  thereto  amount  to 
less  than  one  per  cent.,  the  issue 
will  be  upheld  to  the  extent  neces- 
sary to  meet  the  contracts.    465. 

The  amendment  to  the  Consti- 
tution exempting  municipal  bonds 
from  taxation  renders  it  unneces- 
sary that  the  average  amount  in- 
vested In  such  bond  during  the  tax 
year  shall  be  returned  for  taxa- 
tion.    584. 

BRIDGES— 

Award  of  contract  for  construc- 
tion of  county  bridges  to  one  not 
the  lowest  bidder  as  the  bids  were 
originally  submitted.     210. 

BROKER— 

A  real  estate  broker,  authorized 
to  sell,  is  not  thereby  authorized 
to  execute  a  contract  for  sale 
which  will  be  binding  upon  his 
principal;  whether  a  principal 
has  ratified  an  unauthorized  sale 
by  his  broker  is  a  question  for  the 
Jury  under  all  the  circumstances 
of  the  case.     172. 

BUILDING— 

The  moving  of  a  building  upon 
or  across  a  street  is  not  an  ordi- 
nary use  of  the  street,  but  is  one 
which  must  be  exercised  subject 
to  such  restrictions  as  may  be  im- 
posed by  the  municipal  authori- 
ties.    200. 

Electric  railway  company  held 
liable  for  purposely  running  a  car 
into  a  building,  which  was  being 
moved  across  the  track,  with  such 
force  as  to  injure  the  building. 
200. 

Agreement  with  adjacent  lot 
owner  to  shore  up  and  brace  build- 
ing; second  promise  to  do  the 
same  work  without  consideration. 

615. 

BUILDING  INSPECTOR— 

Authority  of,  to  revoke  permit, 
where  plans  of  building  are 
changed  as  to  fire  walls  after 
permit  was  granted.     85. 

BUILDING    RESTRICTIONS— 
A  building  restriction  which  re- 
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quires  that  all  walls  built  adjoin- 
ing interior  property  lines  shall  be 
"dead"  or  solid  fire  walls,  with 
certain  exceptions,  is  a  reasonable 
regulation;  authority  of  building 
inspector  to  revoke  permit  for 
failure  to  comply  with  such  a  reg- 
ulation; small  iron  frame  wire 
glass  windows  placed  in  the  upper 
stories  of  an  interior  wall  are  in 
conflict  with  such  a  regulation. 
85. 

Character  of  a  building  restric- 
tion covenant.     513. 

A  building  restriction  will  not 
be  enforced  where  a  marked 
change  in  the  character  of  the 
neighborhood  would  render  an  en- 
forcement of  the  restriction  in- 
equitable; the  remedy  of  a  lot 
owner  under  such  circumstances 
is  in  an  action  for  damages.    513. 

BURDEN  OF  PROOF— 

Is  upon  the  plaintiff,  where  the 
execution  of  the  acceptances  sued 
on  is  denied.     150. 

Where  a  sale  has  been  made  by 
a  widow  under  a  will  giving  her 
aiithority  to  sell,  should  it  become 
necessary  to  maintain  herself  and 
children,  the  burden  is  upon  those 
attacking  the  sale  to  show  that 
it  was  not  necessary  for  mainte- 
nance.   328. 

The  burden  of  showing  that  the 
use  of  a  way  leading  to  a  public 
highway,  which  has  oeen  contin- 
ued for  more  than  twenty-one 
years,  was  permissive  or  under  a 
revocable  license,  is  on  the  owner 
of  the  servient  estate.     510. 

The  burden  of  proof  rests  on  a 
plaintiff  asserting  that  property 
has  been  taken  by  a  corporation 
at  a  fraudulent  overvaluation  in 
payment  for  corporate  stock.     593. 

CARRIERS— 

See  Railways  and  Street  Rail- 
ways. 

As  to  contributory  negligence 
of  a  passenger  in  not  looking 
where  she  stepped  as  she  was 
leaving  the  truck  upon  which  she 
had  been  riding.     173. 


CERTIFICATE}— 

Of  insurance  in  a  beneficial 
order;    how  construed.    17. 

Of  auditor  or  clerk  that  the 
requisite  funds  are  in  the  treas- 
ury and  unappropriated  can  not 
be  relied  upon  by  persons  doing 
business  with  the  municipality, 
when.     465. 

CHALLENGES— 

The  overruling  of  the  challenge 
of  a  juror  for  cause  will  not 
be  regarded  as  prejudicial  error 
where  the  party  claiming  error 
failed  to  exercise  all  the  peremp- 
tory challenges  allowed  him  by 
law.     53. 

CHARGE  OF  COURT— 

In  an  action  for  wrongful  death 
by  being  struck  by  a  locomotive 
at  a  grade  crossing.    28. 

In  a  case  where  the  plaintiff 
was  suing  for  damages  for  injur- 
ies received  in  jumping  from  a 
train  upon  which  she  was  a 
passenger  and  which  ran  by  her 
station  without  stopping.     53. 

A  charge  that  possession  by  the 
testator  of  the  notes  sued  on, 
whether  actual  or  constructive,  af- 
fords a  presumption  of  ownership 
is  not  prejudicial  or  erroneous, 
although  there  was  no  denial  of 
ownership  by  the  testator  at  the 
time  of  his  death  and  the  charge 
was  not  justified  by  anythmg  in 
the  evidence.     70. 

It  is  not  error  to  refuse  to  send 
instructions  to  the  jury  room 
which  were  not  requested  until 
after  argument.    70. 

In  an  action  by  a  motorman 
who  was  injured  in  a  collision. 
77. 

In  an  appropriation  proceeding 
by  a  railway  company  where  the 
defendant,  a  salt  company, 
claimed  that  its  product  would 
be  damaged  from  smoke  and  dirt. 
114. 

In  an  action  for  recovery  by 
one  who  was  injured  by  his  horse 
shying  at  a  street  car  and  the 
carriage   colliding   with    an   elec- 
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trie  light  pole,  which  was  placed 
in  that  part  of  the  street  usually 
occupied  by  the  gutter.    153. 

The  fact  that  no  exception  was 
taken  to  a  charge  of  court,  does 
not  prevent  the  raising  of  the 
question  on  review  as  to  whether 
tlie  verdict  was  contrary  to  law, 
where  it  was  apparently  the  re- 
sult of  erroneous  instructions. 
249. 

A  reference  by  the  court,  sui 
sponte  in  a  criminal  case,  to  the 
failure  of  the  defendant  to  testi- 
fy, is  not  error  in  Ohio,  when. 
28?: 

A  charge  of  court  which  as- 
sumes that,  because  a  husband 
acted  for  nis  wife  in  applying  for 
membership  for  both  himself  and 
wife  in  a  mutual  aid  society,  any 
false  representations  he  may 
have  made  with  reference  to  his 
own  age,  etc.,  affectea  equally  the 
membership  of  his  wife,  is  erro- 
neous.   337. 

Instruction  to  a  jury  in  a  pros- 
ecution under  the  Valentine  Anti- 
trust law  that,  if  the  defendant 
was  an  employe  of  any  such  un- 
lawful combination  or  did  know- 
ingly carry  out  any  of  its  stipu- 
lations or  purposes,  they  would  be 
warranted  in  finding  him  guilty, 
is  erroneous  in  that  it  mignt  re- 
sult in  the  conviction  of  one  hav- 
ing no  knowledge  of  the  unlawful 
purpose  or  character  t)f  the  com- 
bination.   369. 

Under  the  Valentine  Anti-trust 
law,  a  charge  to  the  effect  that  if 
the  defendant  was  an  employe  of 
the  unlawful  combination,  or  did 
knowingly  carry  out  any  of  its 
stipulations  or  purposes,  the  jury 
would  be  warranted  in  finding 
him  guilty,  is  erroneous.     369. 

A  charge  of  court  in  a  will  con- 
test as  to  the  declarations  of  a 
testator  with  reference  to  the  will, 
before  or  after  an  attempt  by  him 
to  destroy  it  in  whole  or  in  part, 
is  a  proper  charge  where  the  jury 
are  restricted  in  their  considera- 
tion of  such  evidence  to  its  bear- 
ing on  the  intention  of  the  testa- 
tor.   386. 


With  reference  to  ordinary 
care.    408. 

A  charge  must  not  only  be  cor- 
rect as  a  matter  of.  law,  but  must 
be  adapted  to  the  case  in  hand. 
408. 

The  fact  that  one  paragraph  of 
a  charge  given  to  a  jury  might  be 
""  misleading  if  standing  alone,  does 
not  constitute  reversible  error 
when  the  doubtful  paragraph 
taken  in  connection  with  what 
immediately  followed  ufforded  a 
clear  and  correct  statement  of  the 
law.    611. 

Instruction  to  jury  with  refer- 
ence to  capacity  to  make  a  will. 
611. 

CHARITIES— 

The  purchase  by  a  charitable 
organization  of  a  vacant  lot  for 
the  purpose  of  erecting  a  building 
thereon  to  be  used  for  charitable 
purposes  does  not  render  the  lot 
exempt  from  taxation  prior  to  the 
erection  of  the  building.    351. 

Trust  created  for  charitable 
purposes;  class  designated  but  in- 
dividual beneficiaries  vague;  pow- 
er of  the  trustee  to  administer; 
selection  of  beneficiaries.    353. 

COALr— 

Action  for  royalties  due  under 
a  contract  for  sale  of  coal  in 
place;  parol  evidence  as  to  the 
meaning  in  the  locality  of  the 
phrase  "merchantable  coal."     121. 

CONSIDERATION— 

A  tilause  in  a  mortgage  limiting 
the  business  which  may  be  con- 
ducted on  the  premises  to  the 
sale  of  goods  manufactured  oy 
the  mortgagee  is  not  invalid  for 
want  of  consideration.     130. 

One  who  has  endorsed  and  de- 
livered a  certified  check  has 
parted  with  title  thereto,  and  fail- 
ure of  consideration  does  not  af- 
ford authority  for  stopping  pay- 
ment thereon.     196. 

The  benefits  to  be  received 
from  membership  in  an  associa- 
tion of  business  concerns  for  the 
adjustment  of  difficulties  between 
members  and  their  employes  are 
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a  sufficient  consideration  for  an 
agreement  to  pay  dues  and  other 
sums  required  by  the  constitu- 
tion.   587. 

Second  promise  to  do  the  same 
work  without  consideratioti.    615. 

CONSPIRACY— 

Evidence  as  to  statements,  con- 
versations or  conduct  of  alleged 
conspirators  charged  with  viola- 
tion of  the  Valentine  Anti-trust 
law,  introduced  not  as  a  part  of 
the  transaction  alleged  in  the  in- 
dictment, but  to  establish  the  ex- 
istence of  the  alleged  illegal  com- 
bination, is  not  admissible  against 
a  defendant  who  was  not  present 
and  did  not  concur  in  such  state- 
ments, conversation  or  conduct. 
36B. 

CONSTITUTIONAL  LAW— 

Trial  district  and  jury  dis- 
trict must  be  co-extensive,  and  a 
trial  in  the  police  court  of  one 
whose  offense  was  committed 
within  police  court  jurisdiction 
but  beyond  the  city  limits  violates 
a  constitutional  right,  if  the  jury 
is  drawn  from  the  residents  of  the 
city  only.    49. 

The  court  house  commission  act 
(97  O.  L.,  Ill,  and  98  O.  L.,  53) 
is  not  rendered  unconstitutional 
by  the  requirem«>nt  that  a  com- 
mon pleas  judge  or  judges  shall 
appoint  members  of  the  commis- 
sion and  fix  their  salaries.    105. 

If  the  functions  conferred  upon 
th9  mayor  and  judge  under  the 
Jones  law  are  ministerial,  then 
Section  12  of  that  law  (98  O.  L.. 
68)  is  unconstitutional,  because 
of  the  attempt  to  confer  jurisdic- 
tion upon  the  circuit  court  in  ex- 
cess of  the  constitutional  limita- 
tion.   147. 

The  act  of  April  25,  1904,  au- 
thorizing county  commissioners  to 
purchase  toll-roads  upon  and 
along  which  suburban  and  inter- 
urban  railways  are  located,  and 
to  maintain  the  same  as  free 
turnpikes,  is  not  unconstitutional 
for  lack  of  uniformity;  nor  does 
the  purchase  of  roads  upon  which 
traction  companies  have  acquired 


rights  of  way  make  possible  joint 
ownership  of  the  character  for- 
bidden by  the  Constitution.    169. 

The  Jones  liquor  law  (98  O.  L., 
68)  is  not  rendered  unconstitu- 
tional by  reason  of  the  fact  taat 
a  petition  signed  by  less  than  an 
existing  majority  of  the  voters  is 
made  sufficient  to  impose  prohibi- 
tion upon  a  residence  district 
against  the  will  of  a  majority  of 
the  voters.    293. 

The  provision  of  Section  4427- 
6,  permitting  proof  of  the  exist- 
ence of  an  illegal  combination  by 
showing  its  general  reputation  as 
such,  is  unconstitutional.    369. 

Section  7033-1,  making  it  a  mis- 
demeanor to  barber  on  Sunday,  is 
not  rendered  unconstitutional  by 
failure  to  provide  a  maximum 
penalty.     553. 

Where  territory  is  transferred 
from  one  township  to  another  by 
authority  of  an  unconstitutional 
law,  the  residents  of  the  territory 
80  transferred  are  not  made  legal 
voters  of  the  township  to  which  it 
was  sought  to  attach  the  new 
territory.    561. 

Effect  of  the  amendment  to  the 
(Constitution  exempting  municipal 
bonds  from  taxation,  with  respect 
to  the  former  requirement  of 
Section  2737,  that  the  monthly 
average  of  moneys  Invested  in 
municipal  bonds  during  the  tax 
year  be  listed  for   taxation.    584. 

CONTRACT— 

A  contract  for  the  sale  and  de- 
livery of  three  carloads  of  hogs 
at  a  specified  price  and  a  weight 
fixed  between  certain  limits,  one 
carload  of  which  has  been  deliv- 
ered and  paid  for,  will  be  treated 
as  a  severable  contract  and  the 
obtaining  by  the  seller  of  judg- 
ment for  the  second  carload  does 
not  bar  him  from  obtaining  judg- 
ment for  the  third   carload.    11. 

A  clause  in  a  mortgage  limiting 
the  business  which  may  be  con- 
ducted on  the  mortgaged  premises 
is  not  in  restraint  of  trade,  when; 
the  agreement  embodied  in  such 
a  clause  may  be  enforced  durmg 
the  -term  named  therein,  notwith- 
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standing  the  mortgage  has  been 
paid  in  full.    130. 

Implied  ratification  by  principal 
of  contract  for  sale  of  real  estate 
made  by  a  broker.      172. 

A  general  demurrer  will  not 
lie  to  a  petition  averring  that  a 
contract  to  which  the  plaintiff  is 
a  party  has  been  enjoined  in  an 
action  to  which  he  is  not  a  party 
and  praying  that  the  injunction 
be  vacated  and  for  specific  per- 
formance.   169. 

For  public  work  awarded  to  an- 
other than  the  lowest  bidder  by 
the  county  commissioners.    210. 

To  declare  ^n  Aiken  law  tax  of 
$1,000  ^  be  a  lien  upon  premises 
held  under  a  lease  which  ante- 
dates the  enactment  of  the  Aiken 
law  would  probably  be  invalid 
because  of  the  impairment  of  the 
obligation  of  a  contract.     217. 

Breach  of  a  verbal  contract  for 
lease  of  real  estate;  remedy  of 
lessee  after  having  been  dispos- 
sessed.   350. 

An  account  stated  becomes  a 
promise  in  writing  to  pay  al- 
though no  promise  to  pay  is  spe- 
cifically made,  when;  abbreviated 
contracts  and  agreements  in  writ- 
ing; implied  promises  to  pay;  ap- 
plication of  the  statute  of  limita- 
tions to.     392. 

A  contract  for  life  insurance 
entered  into  by  an  infant  may  be 
repudiated  by  him,  and  upon  sur- 
render of  the  policy  the  whole 
amount  of  premiums  paid  thereon 
may  be  recovered.     441. 

In  an  action  against  a  non- 
resident corporation  for  unliqui- 
dated damages  arising  on  a  con- 
tract an  attachment  will  lie.    529. 

A  contract  for  the  re-employ- 
ment of  a  principal  for  a  school  is 
not  a  valid  contract,  where  the 
minutes  of  the  board  fail  to  give 
the  names  of  the  members  voting 
"yea"  and  of  those  voting  "nay" 
on  the  question  of  re-employment. 
551. 

With  adjacent  lot  owner  to  shore 
up  and  brace  a  building.    615. 


CORPORATIONS— 

One  who  has  parted  with  his 
stock  in  a  corporation  can  not 
maintain  an  action  in  equity 
against  the  corporation  and  its 
directors  and  officers  for  recovery 
of  corporate  funds  unlawfully  dis- 
bursed.   118. 

Declaration  of  the  transfer 
agent  of  a  consolidated  company 
as  to  the  transferability  of  stock 
not  binding  on  the  consolidated 
company,  when.    433. 

Stock  issued  by  a  corporation 
after  its  consolidation  with  an- 
other company  has  been  comple- 
ted is  spurious;  consolidated  com- 
pany not  liable  for  such  stock, 
when.     433. 

An  action  in  attachment  may 
be  maintained  against  a  non-resi- 
dent corporation  tot  unliquidated 
damages  arising  on  a  contract. 
529. 

Status  of  an  organization  of 
corporations,  firms  and  individ- 
uals, formed  for  the  purpose  of 
adjusting  difficulties  between  its 
members  and  their  employes.  587. 

An  action  by  creditors  of  a  cor- 
poration to  ascertain  the  amount 
of  unpaid  balances  on  stock  sub- 
scriptions where  the  payments 
were  made  in  property  at  an  al- 
leged overvaluation,  and  to  com- 
pel payment  of  such  balances 
when  ascertained,  is  appealable; 
right  of  appeal  not  affected  by  the 
substitution  of  a  trustee  In  bank- 
ruptcy for  the  creditors.     593. 

A  holder  of  stock,  for  which 
property  was  accepted  in  payment 
at  an  overvaluation,  is  not  liable 
to  creditors  of  the  corporation  for 
the  difference  as  an  unpaid  bal- 
ance, where  the  transaction  was 
made  in  good  faith  and  the  over- 
valuation was  not  so  gross  as  to 
be  constructively  fraudulent.  593. 

The  burden  of  proof  on  one  as- 
serting that  property  has  been 
taken  by  a  corporation  in  pay- 
ment of  subscription  for  corporate 
stock  at  a  fraudulent  overvalua- 
tion.   593. 
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The  question  of  Intent  as  af- 
fecting those  making  an  exchange 
of  property  in  payment  of  sub- 
scription for  corporate  stock,  and 
as  to  those  subsequently  dealing 
with  the  corporation;  elements 
entering  into  a  fair  valuation; 
capitalization  not  the  basis  of 
credit;   equity;     laches.     593. 

COUNTY   COMMISSIONERS— 

Authority  of,  to  purchase  toll- 
roads  under  the  act  of  April  25, 
1904.     169. 

When  mandamus  will  lie  to 
compel  county  commissioners  to 
award  a  contract  for  puulic  im- 
provement to  the  lowest  and  best 
bidder;  can  not  be  compelled  to 
accept  the  lowest  bid,  when.    210. 

COURTS— 

Where  the  jurisdiction  of  a 
Ijolice  court  extends  beyond  the 
municipal  limits,  one  whose  of- 
fense was  committed  beyond  the 
municipal  limits  can  not  be  tried 
b€:fore  a  jury  drawn  from  resi- 
dents of  the  municipality  only. 
49. 

It  can  not  be  said  that  the  re- 
marks of  a  trial  judge  had  a  ten- 
dency to  prejudice  counsel  or  his 
case,  when.     53. 

Doubt  whether  proceedings  in 
error  filed  in  the  circuit  court 
during  vacation  can  be  considered 
^vhen  the  court  is  thereafter  in 
.session.     147. 

Jurisdiction  of  the  probate  and 
common  pleas  with  reference  to 
crossings  of  streets  and  highways 
by  railway  tracks.     399. 

COURT   HOUSE   COMMISSION— 

The  provision  that  members  of 
the  court  house  commission,  as 
provided  for  in  97  O.  L.,  Ill,  and 
98  O.  L.,  53,  shall  be  appointed 
and  their  salaries  fixed  by  a  com- 
mon pleas  judge  or  judges  does 
not  render  the  act   invalid.     105. 

Specifications  for  construction 
of  court  house;  definiteness  as 
to  material;  items  of  a  character 
precluding  competition;  reserva- 
tions to  meet  such  expenditures. 
105. 


COVENANTS— 

Covenants  running  with  the 
land  and  covenants  which  are 
personal;  character  of  a  building 
restriction  covenant.     513. 

CRIMINAL  LAW— 

In  all  cases  where  crime  is 
charged  the  jury  district  should 
be  co-extensive  with  the  trial  dis- 
trict; an  offense  committed  with- 
in police  court  jurisdiction,  but 
beyond  municipal  limits,  can  not 
be  tried  before  a  jury  drawn  from 
residents  of  .  the  municipality 
only.     49. 

Where  an  afildavit  charges  a 
misdemeanor  and  makes  clear  the 
nature  of  the  crime  charged,  a 
motion  to  quash  will  no^  lie  for 
failure  of  the  affidavit  to  conclude 
with  the  words  "contrary  to  the 
statute  in  such  cases  made  and 
provided  and  against  the  peace 
and  dignity  of  the  state  of  Ohio." 
49. 

Indictment  charging  criminal 
slander  of  a  female;  evidence  by 
the  accused  of  specific  acts  of  car- 
nal intercourse  by  the  female, 
which  came  to  the  knowledge  of 
the  defendant  immediately  before 
speaking  the  words,  is  admissible. 
151. 

An  indictment,  drawn  under 
Section  6820,  charging  the  ac- 
cused with  shooting  with  intent 
to  wound,  maim  and  kill,  is  not 
bad  for  duplicity  because  these 
offenses  are  charged  in  one  count 
and  in   the  conjunctive.     177. 

An  indictment  for  inducing  fe- 
male persons  under  eighteen  years 
of  age  to  enter  house  of  assigna- 
tion, etc.,  need  not  charge  knowl- 
edge as  to  the  age  of  girl;  where 
the  inducing  is  done  in  one  coun- 
ty, but  the  house  of  Ill-fame  is  lo- 
cated in  another  county,  the 
venue  is  properly  laid  in  the 
county  where  the  inducing  was 
done.     185. 

Where  two  persons  are  jointly 
indicted  for  the  same  offense, 
neither  the  court  nor  the  jury  en- 
gaged in  the  trial  of  the  second 
defendant    is    concluded    by    the 
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fact  that  a  verdict  of  not  guilty 
was  returned  in  the  case  of  the 
first  defendant.    185. 

Prosecution  for  selling  adulter- 
ated milk;  boy  sold  millc  ad- 
mitted to  have  been  adulterated; 
defendant  released  on  the  ground 
of  failure  to  show  that  the  boy 
had  authority  to  sell  the  milK. 
214. 

A  conviction  for  perjury  may 
be  based  on  a  false  statement, 
nnade  under  oath,  by  an  applicant 
for  a  marriage  license  as  to  the 
number  of  times  he  has  previous- 
ly been  married.     245. 

It  is  unlawful  for  a  magistrate, 
upon  adjournment  of  an  examina- 
tion as  provided  in  Section  7143, 
to  commit  the  accused  for  safe 
keeping  for  more  than  four  days, 
or  to  the  city  prison  instead  of 
to  the  county  jail,  unless.     271. 

The  mayor  of  a  city  is  equally 
liable  with  the  chief  of  police  and 
the  keeper  of  the  prison  for  false 
imprisonment  of  an  accused  per- 
son held  for  safe  keeping  for  more 
than  four  days,  when.     271. 

Cohabitation  and  acknowledg- 
ment of  the  marriage  relation  b> 
a  man  and  woman,  but  without 
statutory  marriage,  do  not  in 
Ohio  constitute  a  valid  marriage 
on  which  an  indictment  for  big- 
amy can  be  founded.     273. 

Reference  by  the  court,  sui 
sponte,  in  the  charge  to  the  jury 
to  the  defendant's  failure  to  tes- 
tify, is  not  error,  when.     287. 

Affidavits  and  proof  in  a  prose- 
cution under  the  Jones  liquor  law; 
it  is  not  required  that  tne  state 
make  proof  in  the  first  instance 
of  negative  averments  in  the  af- 
fidavits.    293. 

Prosecution  for  violation  of  the 
Valentine^^ Anti-trust  law;  indict- 
ment not  bad  for  duplicity  because 
charging  violations  during  a  pe- 
riod of  more  than  three  years; 
proseoMtion  brought  within  the 
venue  of  ?  particular  county,  how; 
evidence  as  to  conversations, 
statements  and  conduct  of  alleged 
conspirators;  the  provision  of 
Section    4427-6,    permitting    proof 


of  the  existence  of  an  illegal  com- 
bination by  showing  its  general 
reputation  as  such  is  unconstitu- 
tional and  invalid;  charge  of  court 
that  a  defendant  employe  may  be 
found  guilty  if  he  did  knowingly 
carry  out  any  of  the  stipulations 
or  purposes  of  the  trust,  is  erro- 
neous, when.     ^69. 

Failure  to  provide  a  maximum 
penalty  does  not  render  unconsti- 
tutional Section  7033-1,  making 
barber! ng  on  Sunday  a  misde- 
meanor.   553. 

The  remedy  of  one  committed 
for  a  misdemeanor,  and  denied  the 
right  to  secure  payment  of  the 
fine  and  costs  imposed,  Is  in  a 
proceeding  in  error,  and  not  by 
habeas  corpus.    553. 

CROSSINGS— 

Of  streets  and  highways  by 
railways;  jurisdiction  of  the  pro- 
bate and  common  pleas  courts 
with  reference  thereto;  spur- 
tracks  leading  to  manufacturing 
establishments,  commercial  houses 
and  docks  are  within  the  excep- 
tion provided  in  97  O.  L.,  546,  and 
tracks  may  be  laid  at  grade;  evi- 
dence as  to  whether  a  crossing 
falls   within    the    exception.     399. 

CUSTOM  AND  USAGE— 

As  to  cars  standing  on  a  side- 
track, whereby  the  view  of  those 
using  a  grade  crossing  was  ob- 
structed.    28. 

The  record  of  railroad  company 
showing  the  presence  of  cars  on 
side-track  on  the  day  of  the  acci- 
dent is  competent, .  although  the 
record  was  not  made  by  the  wit- 
ness who  produced  it.     28. 

Of  a  mutual  aid  society  with 
reference  to  notice  to  its  members 
of  delinquency  in  payment  of  dues 
and  action  of  the  society  thereon. 
337. 

DAMAGES— 

In  an  action  for  the  wrongful 
death  of  a  decedent,  it  is  not 
competent  to  introduce  evidence  to 
the  effect  that  there  Is  a  mortgage 
on  his  home,  in  derogation  of  his 
earning  capacity.    28. 


628 


INDBX. 


The  fact  that  one  has  a  remedy 
in  an  action  for,  is  not  a  bar  to  en- 
forcement of  specific  performance. 
166. 

How  distributable  where  recov- 
ered in  Ohio  for  the  wrongful 
death  in  New  York  of  a  resident 
of  Ohio.     315. 

For  the  flooding  of  land  with 
water  from  sewers;  the  bar  of  the 
statute;  where  the  right  has  been 
exercised  for  the  prescriptive 
period  and  the  damages  claimed 
are  a  natural  result  of  the  exercise 
of  such  right.     417. 

An  action  in  attachment  will 
lie  against  a  non-resident  corpora- 
tion for  unliquidated  damages 
arising  on  a  contract.     b29. 

DEBT  AND  LIABILITY— 

A  debt  to  a  municipality  is  in- 
curred for  a  license  fee  required 
by  ordinance  to  be  paid  by  carry- 
ing on  the  business  for  which  a 
license  is  imposed.     645. 

DECISIONS— 

Where  tne  law  is  changed  by  ju- 
dicial decision,  such  change  will 
not  affect  transactions  made  with 
reference  to  the  law  as  it  stood 
previous  to  such  change.     364. 

DEEDS — 

See  Covenants. 

A  deed  not  flled  for  record  with- 
in six  months,  nor  until  after  a 
decree  for  sale  in  foreclosure  in 
an  action  in  which  the  mortgagor 
was  defendant,  is  ineffective 
against  the  title  acquired  by  an 
innocent  purchaser  at  the  Judicial 
sale.     473. 

But  the  same  result  would 
follow  where  the  purchaser  has 
knowledge  of  the  deed,  but  before 
the  judicial  sale  is  consummated 
the  grantee  of  the  prior  deed 
agrees  to  allow  the  deed  under 
the  judicial  sale  to  prevail.    473. 

A  deed  executed  by  trustees  and 
placed  in  escrow,  and  delivered  to 
the  grantee  after  the  performance 
of  the  required  conditions  but  not 
until  after  the  cessation  of  the 
power  of  the  trustees,  takes  effect 


by  relation  and  conveys  the  title 
as  of  the  date  of  the  delivery  in 
escrow.     473. 

The  enforcement  of  a  building 
restriction  is  to  some  extent  with- 
in the  discretion  of  the  court, 
and  enforcement  will  not  be  de- 
creed where  there  has  been  such  a 
change  in  the  character  of  the 
neighborhood  as  to  render  such 
enforcement  inequitable.    513. 

DEFENSES— 

Which  are  open  to  policy-holders 
in  the  Union  Mutual  Fire  Insur- 
ance Company  under  the  decree  of 
the  Ohio  Supreme  Court.     46. 

DELIVERY— 

A  valih  delivery  will  be  pre- 
sumed as  to  all  parties  prior  to 
the  bank  which  is  the  holder  of 
the  drafts  in  issue.     150. 

DESCENT— 

A  child  adopted  in  a  foreign 
state  has  inheritable  capacity  to 
lands  situated  in  this  state.     137. 

DESCRIPTION— 

Of  a  toll-road  sold  to  the  county 
sufficient,  when.     169. 

DEVISE— 

Where  a  testator  devises  a  par- 
cel of  real  estate  to  his  son  for 
life  with  the  remainder  to  his  law- 
ful heirs,  and  the  son  marries 
after  the  death  of  the  testator, 
upon  the  death  of  the  son  his 
widow  takes  as  heir,  where  there 
is  nothing  in  the  will  tending  to 
show  that  the  testator  used  the 
words  "lawful  heirs"  in  a  differ- 
ent sense  from  their  strict  tech- 
nical import.     242. 

Of  a  trust  fund  for  charitable 
purposes;  power  of  the  trustee  to 
administer  where  the  class  is  des- 
ignated but  individual  benefici- 
aries are  vague;  selectl9h  of  bene- 
ficiaries; appeal  from  a  holding  by 
the  common  pleas  that  there  is  no 
trust.     353. 

At  the  death  of  a  life  tenant 
current  rents  should  be  appor- 
tioned among  the  remaindermen 
according  to  principles  of  natural 
justice  and  equity.     412. 
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fee  simple,  or  where  the  purpose 
to  devise  a  fee  simple  is  inferable, 
with  a  limitation  over  in  the  event 

A  devise  by  terms  describing  a 
the  devisee  shall  die  "without 
issue/'  etc.,  is  a  devise  with  a 
limitation  on  a 'definite  failure  of 
issue  surviving  the  devisee  at  the 
time  of  his  death,  and  the  provi- 
sion simply  declares  the  condition 
or  contingency  upon  which  the 
limitation  over  shall  take  effect, 
and  qualifies  the  fee  by  making  it 
a  conditional  or  defeasible  fee. 
473. 

Construction  of  will  where  there 
was  a  provision  for  a  life  estate, 
and  then  estates  in  fee  tail,  and 
then  estates  in  fee.     542. 

The  trustee  of  a  devise  may  en- 
ter into  an  agreement  with  the 
other  beneficiaries  as  to  the  con- 
struction to  be  placed  on  the  will, 
when.     535. 

DISCRETION— 

Of  county  commissioners  in  the 
matter  of  determining  the  lowest 
bidder  for  a  contract  for  a  coun- 
ty bridge  will  not  be  interfered 
with  by  the  courts,  unless.    210. 

It  is  within  the  discretion  of  the 
court  to  grant  permission  to  the 
prosecution  to  Introduce  addition- 
al evidence  in  chief  after  the  clos- 
ing of  the  defense  and  after  pass- 
ing on  requests  for  instructions 
to  the  jury.     369. 

The  enforcement  of  a  building 
restriction  is  to  some  extent  with- 
in the  discretion  of  the  court. 
513. 

Reasonable  discretion  on  the 
part  of  a  trustee  of  a  devise  in 
entering  into  an  agreement  with 
the  other  beneficiaries  as  to  the 
construction  which  shall  be  placed 
on  the  provisions  of  the  will. 
535. 

DISMISSAl^— 

An  effort  by  a  plaintiff  to  dis- 
miss without  prejudice  comes  too 
late,  if  delayed  until  after  the 
defendant's  motion  for  a  verdict 
has  been  granted.     65. 

Failure  of  a  justice  of  the  peace, 
as  shown  by  his  docket,  to  render 


judgment  for  ten  days  after  the 
return  of  the  verdict  works  a  dis- 
continuance of  the  case.     267. 

DISTRIBUTION— 

A  fund  recovered  in  Ohio  on  ac- 
count of  the  wrongful  death  in 
New  York  of  a  resident  of  Ohio 
goes  under  the  Ohio  law  to  the 
widow  (where  the  decedent  died 
without  issue),  and  not  under  the 
the  New  York  law  to  the  widow 
and  next  of  kin.     315. 

DIVIDENDS— 

Action  by  a  stockholder  for  re- 
covery of  funds  of  the  corporation 
disbursed  in  the  form  of  excessive 
salaries  paid  to  certain  officers. 
118. 

DIVORCE  AND  ALIMONY— 

When  an  allowance  to  a  wife 
under  Section  5700  is  not  paid 
within  the  time  stipulated,  an  at- 
tachment against  the  property  of 
the  husband  will  lie  if  proper 
grounds  for  issuing  an  attachment 
are  shown  in  the  affidavit.    539. 

Where  a  divorce  is  granted  on 
the  aggression  of  the  wife  and  an 
allowance  is  made  to  her  under 
Section  5700  of  a  share  of  her 
husband's  estate,  the  allowance 
stands  on  an  entirely  different 
footing  from  alimony,  under  a 
decree  based  on  the  husband's 
aggression,  and  the  character  of 
the  first  named  allowance  is  not 
changed  by  the  fact  that  in  the 
decree  it  is  termed  "alimony." 
539. 

DOG— 

While  a  barking  dog  may  be  a 
nuisance,  it  is  not  negligence  to 
keep  such  a  dog;  no  liability  in 
this  case  on  account  of  injury  to  a 
child  who  was  frightened  by  the 
dog  and  in  running  fell  from  the 
porch  and  was  hurt.     333. 

DOW  LAW— 

Storage  houses  for  beer  not 
liable  for  tax  under,  when.     577. 

EASEMENT— 

Where  a  right  of  way  across  ad- 
joining lands  to  a  highway  has 
been  used  without    hindrance  for 
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more  than  twenty-one  years,  the 
burden  of  showing  that  such  use 
was  permissive  is  cast  upon  the 
owner  of  the  servient  estate.     510. 

A  permissive  use  or  revocable 
license  is  not  shown  by  a  mere 
threat  to  close  the  way  for  failure 
to  keep  the  gates  shut,  and  In  the 
absence  of  further  effort  to- prevent 
such  use  of  the  way  creates  an 
easement  in  the  way  appurtenant 
to  the  land  of  the  user  and  subject 
to  the  condition  that  the  gates  be 
kept  closed.     510. 

ELECTION  (Between  Rights)  — 

Children  who  take  the  remainder 
of  a  fund,  the  Income  from  which 
went  to  their  mother  during  her 
life,  are  not  after  her  death  bound 
by  any  election  or  ratification  of 
changes  in  the  Investment  of  the 
fund  which  have  proved  injurious 
to  them.     307. 

ELECTIONS  (Political)  — 

Where  the  con  test ee  was  a  can- 
didate for  common  pleas  judge  in 
a  subdivision  containing  two  coun- 
ties, failure  to  allege  that  he  is  a 
resident  of  the  county  in  which 
the  suit  to  contest  his  election  has 
been  brought  does  not  deprive  the 
court  of  jurisdiction.     561. 

Oral  testimony  is  admissible  in  a 
contested  election  case  to  show 
how  ballots  came  to  be  destroyed 
which  the  law  does  not  require 
shall  be  destroyed,  and  also  for 
whom  they  were  voted  and  how 
they  were  marked.     561. 

Oral  testimony  is  admissible  to 
show  the  true  character  of  the  bal- 
lots as  to  legality  of  which  there 
was  doubt,  and  to  identify  with 
certainty  the  poll-books  and  tally 
sheets,  and  when  the  1)aIlots  in 
question  are  found  to  be  truthful 
they  should  be  counted  for  the 
candidate  for  whom  the  voters 
evidently  Intended  they  should  be 
counted.     561. 

As  to  the  manner  of  marking  by 
a  voter  for  a  single  candidate  on 
a  non-partizan  ticket.     561. 

The  transfer  of  territory  from 
one  township  to  another  by  an  un- 
constitutional    statute     does     not 


make  the  electors  in  such  terri- 
tory legal  voters  of  the  township 
to  which  it  was  sought  to  transfer 
the  territory.     561. 

Where  an  illegal  voter  does  not 
claim  his  privilege  of  refusing  to 
testify  and  voluntarily  discloses 
that  he  did  vote,  he  may  in  a  con- 
test of  the  election  be  compelled 
to  tell  for  whom  he  voted.    561. 

ELECTRIC  LIGHTS— 

Placing  a  pole  for  the  support 
of,  in  that  part  of  the  street  usual- 
ly occupied  by  the  gutter,  does  not 
render  the  municipality  liable  for 
damages  to  one  whose  horse  shied 
and  the  carriage  collided  with  the 
pole,  when.     153. 

EMINENT  DOMAIN— 

Where  a  municipality  appro- 
priates property,  the  lien  of  the 
present  value  of  an  unpaid  street 
assessment  may  be  withheld  from 
the  amount  of  compensation 
awarded  to  the  property  owner. 
63. 

A  property  owner  who  has  sub- 
mitted without  objection  to  a  joint 
trial  for  the  assessment  of  dam- 
ages for  various  properties  appro- 
priated for  railway  purposes,  can 
not  be  heard  to  complain  in  the 
reviewing  court  that  he  was  not 
given  a  separate  trial.     103. 

Monthly  sales  and  the  amount 
of  freight  shipped  over  a  spur- 
track  are  incompetent  as  evidence, 
where  offered  for  the  purpose  of 
proving  loss  of  future  business. 
103. 

Plans  of  a  building  and  ma- 
chinery are  probably  admissible, 
but  their  exclusion  will  not  be  re- 
garded as  prejudicial  where  the 
plans  are  not  attached  to  the  bill 
of  exceptions.     103. 

The  cost  of  transporting  mer- 
chandise by  trucks  is  not  compe- 
tent evidence  for  fixing  the  value 
of  a  switch-track  on  the  property 
condemned.     103. 

In  an  appropriation  for  rail- 
way purposes  of  land  adjacent 
to  salt  works,  a  verdict  awarding 
damages  to  the  salt  company  will 
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not  be  set  aside  because  based 
largely  on  Injury  to  the  com- 
pany's product  from  smoke  and 
dirt    from    locomotives.     114. 

The  misconduct  of  parties  In 
calling  attention  of  the  jury  to  cer- 
tain matters  during  their  view  of 
the  property  vitiates  the  verdict, 
notwithstanding  both  parties  were 
guilty.     114. 

The  jurisdiction  of  a  probate 
court,  with  reference  to  the  ac- 
quirement by  a  railway  of  the 
right  to  cross  a  street  or  highway 
with  its  tracks,  is  confined  to  the 
question  of  the  necessity  of 
making  the  crossing  and  the  as- 
sessment of  compensation  there- 
for; a  right  to  cross  acquired  by 
proceedings  in  the  probate  court  is 
without  any  reference  to  the  char- 
acter of  the  crossing  with  refer- 
ence to  grade;  whether  the  cross- 
ing shall  be  at  grade,  above  grade 
or  below  grade  is  a  matter  entire- 
ly within  the  jurisdiction  of  the 
common  pleas.     399. 

In  an  action  brought  in  the  com- 
mon pleas  to  enjoin  the  laying 
of  a  crossing  at  grade  under  a 
grant  from  the  probate  court,  it 
is  error  to  exclude  testimony 
offered  by  the  railroad  company 
for  the  purpose  of  showing  that 
the  crossing  in  question  falls  with- 
in the  exception  provided  In  97 
O.  L.,  546.     399. 

Where  a  proposed  crossing  is  by 
a  spur-track  leading  to  manufac- 
turing establishments,  commercial 
houses  and  docks,  it  falls  within 
the  exception  as  to  tracks  for  in- 
creasing "yard  facilities  at  termi- 
nal or  other  points,"  and  the  com- 
pany has  the  right  under  the 
statute  to  cross  at  grade.     399. 

ENDORSEMENT— 

The  placing  of  an  endorsement 
upon  a  note  by  the  payee  after 
the  death  of  the  payer  and  owner 
in  no  way  affects  the  question  of 
ownership.     70. 

A  court  of  equity  will  not  order 
refunded  by  a  trustee  money  paid 
to  him  by  another  trustee  under 
a  mistake  of  law.  excei)t  when  the 
mistake  is  mixed  with  misrepre- 


sentation or  fraud,  or  where  the 
ignorance  of  the  complainant  has 
conferred  on  the  defendant  a  Dene- 
fit  which  he  can  not  in  good  con- 
science retain.     364. 

ERROR— 

It  is  not  prejudicial  error  to 
overrule  a  challenge  for  cause, 
where  made  by  a  party  who  has 
not  exercised  all  his  peremptory 
challenges.     53. 

A  reviewing  court  can  not  say 
that  the  trial  judge  was, guilty 
of  misconduct  in  rebuking  counsel 
or  disapproving  of  some  action  on 
his  part,  where  so  far  as  is  dis- 
closed by  the  record  what  was 
said  may  have  been  spoken 
pleasantly  and  with  no  intention 
of  prejudicing  counsel  or  his  case. 
53. 

In  the  absence  of  a  bill  of  ex- 
ceptions containing  all  of  the  evi- 
dence offered  by  the  i)laintiff  be- 
fore resting,  a  reviewing  court  can 
not  determine,  even  under  the 
scintilla  rule,  that  there  was  an 
issue  of  fact  proper  to  be  submit- 
ted to  the  jury.     65. 

It  is  not  error  to  refuse  to  send 
instructions  to  the  jury  room 
which  were  not  requested  until 
after  argument.     70. 

Proceedings  In  error  in  an  ac- 
tion for  the  appropriation  of  prop- 
erty by  a  railway  company.     103. 

A  property  owner  who  has  sub- 
mitted without  objection  to  a  joint 
trial  for  the  assessment  of  dam- 
ages for  various  properties  con- 
demned for  railway  purposes  can 
not  be  heard  to  complain  in  the 
reviewing  court  that  he  was  not 
given  a  separate  trial.     103. 

The  objection  can  not  be  raised 
to  a  verdict  on  the  ground  that  it 
does  not  advise  the  court*  on 
which  of  two  causes  of  action  the 
jury  found  for  the  defendant, 
when  it  is  manifest  from  an  in- 
spection of  the  verdict  and  the 
pleadings  that  the  jury  found  for 
the  full  amount  on  both  causes 
of  action;  and  were  this  not  true, 
the  objection  would  come  too  late 
if  t>ostponed  until  the  hearing  on 
review.     126. 
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Prosecution  of  error  under  the 
Jones   law    (98    O.   L.,    68).     147. 

Admission  of  evidence  which 
was  unnecessary  but  not  preju- 
dicial is  not  ground  for  error, 
when.     185. 

Error  in  the  admission  of  evi- 
dence does  not  Justify  a  reversal 
of  the  Judgment,  when  it  appears 
that  substantial  Justice  has  been 
done.     200. 

Erroneous  instructions  ap- 
parently resulting  in  a  verdict 
which  was  contrary  to  law  may 
be  reviewed,  notwithstanding  no 
exception  was  taken  to  the  charge. 
249.  • 

It  is  not  error  for  the  trial  judge 
in  a  criminal  case  to  refer,  sui 
sponte,  in  the  charge  to  the  Jury, 
to  the  failure  of  the  defendant  to 
testify,  when.     287. 

In  the  admission  of  evidence 
and  charge  of  the  court  in  a  prose- 
cution under  the  Valentine  Anti- 
trust law.     369. 

In  excluding  evidence  as  to  the 
character  of  a  track  which  is  pro- 
posed by  a  railroad  company  to 
lay  across  a  highway,  where  the 
action  is  to  enjoin  the  laying  of 
the  track  at  grade.     399. 

Does  not  lie  to  the  overruling 
of  a  motion  by  defendant  for 
Judgment,  accompanied  by  a  con- 
tinuance of  the  cause  with  leave 
to  plaintiff  to  amend  the  peti- 
tion  if  he  so  desires.     454. 

It  is  error  on  habeas  corpus 
to  direct  a  mayor  to  amend  his 
mittimus  by  providing  that  a 
fine  and  costs  may  be  secured 
to  be  paid.     553. 

The  remedy  of  one  committed 
for  a  misdemeanor,  and  denied 
the  right  to  secure  payment,  of 
the  fine  and  costs,  is  by  a  pro- 
ceeding   in    error.     553. 

The  fact  that  one  paragraph  in 
a  charge  given  to  a  Jury  is  mis 
leading  does  not  constitute  rever- 
sible error,  when  the  doubtful 
paragraph  taken  in  connection 
with  what  immediately  follows  af- 
fords a  clear  and  correct  state- 
ment of  the  law.     611. 


Where  an  appeal  Is  taken  from 
an  order  by  a  Justice  of  the  peace 
overruling  a  motion  to  discharge 
an  attachment,  the  decision  of  the 
common  pleas  must  be  returned 
to  the  Justice  to  be  entered  in 
his  docket  as  the  final  judgment 
in  the  case,  and  the  only  one  from 
which  error  may  be  prosecuted. 
614. 

It  is  immaterial  on  review 
whether  or  not  the  court  below 
erred .  in  overruling  the  demurrer 
to  the  second  cause  of  action, 
where  a  special  finding  of  the 
Jury  supported  by  the  evidence 
sustains  the  verdict  returned  for 
the  plaintifT  on  the  first  cause  of 
action.     615. 

ESCROW— 

A  deed  executed  by  trustees 
and  placed  in  escrow,  and  deliv- 
ered to  lae  grantee  after  tne  per- 
formance of  the  required  condi- 
tions, but  not  until  after  cessation 
01  the  power  of  the  trustees,  takes 
effect  by  relation  and  conveys  the 
title  as  of  the  date  of  the  delivery 
in  escrow.     473. 

ESrOPPELr— 

Application  of,  where  a  property 
owner  stands  by  and  permits  the 
unlawful  sale  of  liquor  by  his  les- 
see on  the  premises.     217. 

Against  the  owner  of  an  oil  lease 
claiming  title  to  the  appurtenances 
of  the  lease  after  the  property  had 
been  sold  at  Judicial  sale  under 
the  assumption  that  the  appurte- 
nances were  included.     233. 

EVIDENCE— 

The  record  of  the  railroad  com- 
pany showing  the  presence  of  cars 
on  the  side-track  on  th€  day  of  the 
accident  is  competent,  although 
the  record  was  not  made  by  the 
witness  by  whom  it  was  produced. 
2S. 

Experiments  in  the  presence  of 
the  jury  out  of  court,  intended  to 
assist  in  determining  the  issue, 
are  incompetent  without  the  con- 
sent of  both  parties  to  the  suit. 
28. 

The    question    whether    proper 


INDEX. 


633 


care  was  exercised  by  the  decedent 
before  he  attempted  to  cross  the 
railway  and  was  struck,  Is  for 
the  jury  under  the  evidence  In  the 
case.     2S. 

As  to  the  negligence  of  a  de- 
cedent on  former  occasions  at  the 
same  grade  crossing  where  he  was 
finally  killed;  evidence  as  to  speed 
of  locomotive;  nature  of  injuries; 
failure  to  look  and  listen;  earning 
capacity.     28. 

A  motion  by  defendant  for  a  di- 
rected verdict  is  in  the  nature  of 
a  demurrer  to  the  evidence.     65. 

The  introduction  at  the  trial  of 
the  notes  sued  on  by  an  executrix 
is  not  prejudicial,  when.     70. 

In  fixing  the  value  of  property 
condemned;  monthly  sales  not 
competent  for  the  purpose  of  prov- 
ing the  loss  of  future  business; 
plans  of  a  building  and  machinery 
are  probably  competent,  but  their 
exclusion  will  not  be  regarded 
as  prejudicial  where  the  plans 
are  not  attached  to  the  bill  of 
exceptions;  cost  of  transporting 
merchandise  by  trucks  not  com- 
petent for  fixing  the  value  of  a 
switch-track  on  the  property  con- 
demned.    103. 

Evidence  of  values  of  property 
Involved  in  condemnation  pro- 
ceedings as  fixed  by  compro- 
mise with  owners  of  other  par- 
cels   condemned.     103. 

In  an  appropriation  proceeding 
by  a  railroad  company  where  the 
defendant  was  a  salt  company 
claiming  damages  to  its  product 
from  smoke  and  dirt.     114. 

Where  a  judgment  for  the 
plaintiff  is  reversed  on  the  weight 
of  the  evideuce,  by  a  court  of  last 
resort  as  to  weight  of  evidence,  it 
is  the  duty  of  the  trial  judge  at  a 
second  trial,  if  the  case  is  again 
presented  on  the  same  evidence, 
to  arrest  the  case  from  the  jury 
and  give  judgment  for  the  de- 
fendant.    126. 

Evidence  required  to  invalidate 
proceedings  for  adoption  of  a 
child.     137. 

As  to  when  the  signature  of  the 
acceptor  was  placed  ui)on  the 
draft.     150. 


As  to  specific  acts  of  unchastity 
which  came  to  the  knowledge  of 
the  defendant  immediately  before 
he  spoke  the  alleged  malicious 
slander  of  a  female  of  good  re- 
pute, admissible  in  a  trial  for  ut- 
tering such  slander.     151. 

It  is  better  to  err  on  the  side  of 
permitting  testimony  to  be  intro- 
duced than  of  excluding  it;  ad- 
mission of  evidence  which  was 
unnecessary  but  not  prejudicial 
not  ground  of  error,  when.     185. 

Failure  to  connect  the  owner  of 
adulterated  milk  with  the  sale 
thereof.     214. 

In  an  action  growing  out  of  the 
moving  of  a  building  across  the 
street,  proof  is  competent  that  the 
owner  had  lost  the  permit  granted 
him  by  the  mayor  for  such  use  of 
the  street,  from  which  it  would 
follow  that  he  was  not  a  trespas- 
ser in  the  street.     200. 

The  admission  of  incompetent 
evidence  not  a  justification  for  a 
reversal  of  the  judgment,  when  it 
is  altogether  likely  that  a  second 
trial  would  result  in  a  still  larger 
verdict  against  the  plaintiff  in  er- 
ror.    200. 

Amount  of  evidence  necessary 
to  establish  a  forfeiture  of  a  lease 
on  account  of  the  unlawful  sale 
of  liquor  on  the  premises.     217. 

In  an  action  for  libel;  where 
the  falsity  of  the  charge  has  been 
admitted  in  the  answer  and  the 
plaintiff  introduces  evidence  hav- 
ing reference  to  its  falsity,  it  is 
within  the  discretion  of  the  court 
to  permit  the  defendant  to  intro- 
duce evidence  on  the  same  subject 
provided  the  question  of  the  truth 
or  falsity  of  the  charge  is  not 
submitted   to   the   jury.     249. 

Parol  evidence  can  not  be  intro- 
duced to  show  that  a  judgment, 
shown  by  the  docket  of  a  justice 
of  the  peace  to  have  been  entered 
ten  days  after  the  return  of  the 
verdict,  was  in  fact  rendered  im- 
mediately after  the  return  of  the 
verdict.     267. 

Failure  of  the  defendant  in  a 
criminal  case  to  testify;  reference 
to  such  failure  by  the  court  in 
the   charge  to   the  jury.     287. 


684 


INDEX. 


In  a  prosecution  under  the 
Jones  liquor  law.     293. 

Competency  of  oral  testimony 
in  an  election  contest;  as  to  bal- 
lots destroyed  which  the  law  does 
not  require  shall  be  destroyed;  as 
to  the  character  of  ballots  about 
which  there  was  doubt;  as  to  the 
probable  intention  of  the  voter; 
as  to  the  right  to  inquire  for 
whom  an  illegal  voter  voted. 
561. 

Weight  of,  in  an  action  for 
damages  for  injury  to  a  child  by 
the  behavior  of  a  dog  alleged  to 
be  vicious.     333. 

As  to  knowledge  of  beneficiary 
as  to  misappropriation  of  the 
trust  fund.    383. 

As  to  statements,  conversations 
or  conduct  of  alleged  conspirators 
charged  with  violation  of  the 
Valentine  Anti-trust  law,  not  ad- 
missible against  a  defendant  who 
was  not  present  and  did  not  con- 
cur therein,  when.    369. 

Additional  evidence  in  chief 
may  be  introduced  in  a  criminal 
prosecution  after  the  close  of  the 
defense  and  the  passing  by  the 
judge  on  requests  for  instruc- 
tions to  the  jury;  whether  permis- 
sion to  introduce  such  evidence 
shall  be  granted  is  within  the 
discretion  of  the  judge.    369. 

While  the  attention  of  a  wit- 
ness may  be  directed  to  the  sub- 
ject-matter of  a  conversation  af- 
ter his  memory  has  been  ex- 
hausted, it  is  error  to  so  frame 
the  question  as  to  suggest  to  the 
witness  the  statement  desired  and 
secure  his  assent  thereto.    369. 

In  a  will  contest  evidence  as 
to  declarations  by  the  testator 
with  reference  to  the  will,  be- 
fore or  after  an  attempt  by  him 
to  destroy  it  in  whole  or  in  part, 
are  competent  when  the  jury 
are  restricted  in  their  consider- 
ation of  such  evidence  to  its 
bearing  on  the  intention  of  the 
testator.    385. 

In    an    action    brought    in    the 

-   common  pleas  to  enjoin  the  laying 

of   a   railway   crossing   at   grade 

.  under   the   authority   of   a   grant 


from  the  probate  court,  it  is  er- 
ror to  exclude  evidence  offered 
by  the  railroad  company  for  the 
purpose  of  showing  that  the 
crossing  in  question  falls  within 
the  exception  provided  in  97 
O.  L..  546.     399. 

By  a  deceased  mother  to  third 
parties  that  she  did  not  intend 
money  which  had  been  obtained 
from  her  by  her  son  should  be 
treated  as  a  loan,  but  rather  as 
an  advancement.    413. 

Declarations  of  an  agent  are 
not  admissible  against  the  prin- 
cipal, unless  made  in  the  perform- 
ance of  the  business  of  the 
principal;  declaration  of  the 
transfer  agent  of  a  consolidated 
company  as  to  the  exchangeabili- 
ty of  stock  not  binding  on  the 
consolidated  company,  when.    433. 

The  burden  is  on  a  plaintiff 
asserting  that  property  has  been 
taken  by  a  corporation  at  a 
fraudulent  overvaluation  in  pay- 
ment   for    corporate    stock.    593. 

Tests  and  evidence  as  to  tes- 
tamentary capacity.    611. 

EXCEPTIONS— 

The  fact  that  no  exception  was 
taken  to  a  charge  of  court  does 
not  prevent  the  raising  on  re- 
view of  the  question  whether  the 
verdict  was  contrary  to  law, 
where  it  was  apparently  the  re- 
sult of  erroneous  instructions. 
249. 

EXECUTOR— 
See  Administrator. 

EXEMPTIONS— 

From  taxation;  a  vacant  lot 
purchased  by  a  charitable  insti- 
tution upon  which  it  is  proposed 
to  erect  a  building  to  be  used  for 
charitable  purposes  is  not  exempt 
from  taxation  until  the  building 
has  been  erected.    351. 

EXPERIMENTS— 

In  the  presence  of  the  jury  but 
out  of  court,  intended  to  assist 
In  determining  the  issue,  are  in- 
competent unless  consented  to  by 
both  parties  to  the  suit.     28. 
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FALSE   IMPRISONMENT— 

Mayor  of  the  city  equally  liable 
for,  with  chief  of  police  and  keep- 
er of  city  prison  for  commitment 
of  an  accused  person  for  safe 
keeping  for  more  than  four  days, 
when.    271. 

FELLOW-SERVANT— 

The  proper  test  as  to  whether 
one  is  a  superior  or  a  fellow-serv- 
ant.    100. 

FINAL  ORDER— 

A  motion  by  a  defendant  for  a 
verdict  in  his  favor  is  in  the  na- 
ture of  a  demurrer  to  the  evi- 
dence, and  calls  for  a  decision  vi- 
tal to  the  controversy.    65. 

The  overruling  of  a  motion  by 
defendant  for  Judgment,  accom- 
panied by  the  withdrawal  of  a 
Juror  and  continuance  of  the 
cause  with  leave  to  plaintiff  to 
amend  his  petition  if  he  so  de- 
sires, is  not  a  final  order.     454. 

Where  an  appeal  has  been  taken 
from  the  action  of  a  Justice  of  the 
peace  in  overruling  a  motion  to 
discharge  an  attachment,  the  fi- 
nal order  is  the  decision  of  the 
common  pleas  after  it  has  been 
returned  to  the  justice  and  en- 
tered on   his  docket.     614. 

FIRE  WALLS— 

Building  restrictions  with  ref- 
erence to;  revocation  of  permit 
to  build  for  disregard  of  restric- 
tions.    85. 

FIXTURES— 

As  to  the  right  to  remove  side- 
tracks from  a  leasehold  estate. 
81. 

FORCIBLE  ENTRY— 

Proceedings  for  recovery  of 
property  upon  which  intoxica- 
ting liquor  has  been  unlawfully 
sold.     217. 

FORFEITURE— 

Of  lease  for  unlawful  sale  of 
liquor  on  the  premises;  amount 
of  proof  required;  lease  will  be 
declared  terminated  from  the 
time  of  the  unlawful  act.     217. 

Membership  in  an  association 
not  for  profit  is  not  forfeited  by 
mere   non-payment   of  dues,     587. 


FORGERY— 

Liability  of  savings  bank  for 
deposit  paid  out  on  a  forged  order 
accompanied  by  the  pass-book, 
which  had  been  stolen.     13. 

FRAUI>— 

Action  for,  in  the  valuation  of 
property  given  in  payment  for 
corporate  stock.     593. 

GOOD  FAITH— 

In  the  matter  of  the  valuation 
of  property  given  in  payment  for 
corporate  stock.     593. 

HABEAS  CORPUS— 

The  remedy  for  one  conunitted 
for  a  misdemeanor,  and  denied 
the  right  to  secure  the  payment 
of  the  fine  and  costs  imposed,  is 
by  error,  and  not  by  habeas 
corpus.     553. 

HORSES— 

Question  of  negligence  when 
an  accident  is  due  to  a  runaway 
or  frightened  horse.     153. 

HUSBAND  AND  WIFE— 

A  certificate  of  insurance  on  the 
life  of  a  husband  In  a  fraternal 
beneficiary  association  made  pay- 
able to  his  wife,  who  thereafter 
secures  a  divorce,  does  not  lapse 
or  revert  to  the  company,  but  is 
payable  at  the  death  of  the  hus- 
band to  his  administrator.     17. 

Deception  by  a  husband  as  to 
his  own  age,  etc.,  in  making  ap- 
plication for  membership  for 
himself  and  wife  in  a  mutual  aid 
society,  does  not  afPect  the  legal- 
ity of  the  wife's^  membership. 
337. 

IGNORANCE— 

Of  rights;  owner  of  an  oil  lease 
estopped  from  claiming  that  the 
purchaser  at  a  Judicial  sale  took 
only  the  bare  lease  and  not  the 
appurtenances,  notwithstanding 
he  was  not  aware  the  sherifF  could 
not  give  title  to  the  appurtenan- 
ces when  he  (the  owner)  caused 
it  to  be  believed  the  appurtenan- 
ces went  with  the  lease.     233. 

IMPLICATIONS— 

As  to  ratification  by  a  principal 
of  a  contract  of  sale  made  by  his 
agent.      172. 
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The  law  will  imply  that  an 
agent,  who  had  been  given  by  the 
owner  for  delivery  to  a  proiwsed 
purchaser  a  written  agreement  to 
sell  a  specific  parcel  of  real 
estate,  was  empowered  to  accept 
the  purchase  money.     166. 

INDICTMENT— 

See  Criminal  Law. 

An  indictment  drawn  under 
Section  6820,  charging  the  de- 
fendant with  shooting  with  intent 
to  wound,  maim  and  kill,  is  not 
bad  for  duplicity  because  these 
offenses  are  charged  in  one  count 
and  in  the  conjunctive.     177. 

It  is  not  necessary,  under  Sec- 
tion 7023,  that  an  indictment 
charging  the  inducing  of  a  female 
under  eighteen  years  of  age,  shall 
charge  knowledge  as  to  the  age  of 
the  female.     185. 

For   bigamy   can   not  be  based 

on  a  common-law  marriage.     273. 

* 

For  violation  of  the  Valentine 
Anti-trust  law  is  not  bad  for  du- 
plicity because  charging  viola- 
tions of  said  law  for  a  period  of 
more  than  three  years.  369. 

INFANTS— 

A  child  adopted  in  a  foreign 
state  has  inheritable  capacity  to 
lands  situated  in  this  state;  proof 
necessary  to  invalidate  an  adop- 
tion.   137. 

Owner  of  a  dog,  which  while 
barking  on  the  owner's  premises 
frightened  a  child  who  ran  and 
fell  from  a  porch  and  was  in- 
jured, held  not  liable.     333. 

May  repudfate  a  contract  for 
life  insurance,  surrender  his 
policy  and  recover  premiums 
paid.     441. 

INJUNCTION— 

Will  not  lie  against  interference 
by  a  building  inspector  with  the 
construction  of  a  building  or  its 
subsequent  occupancy,  when.     85. 

Against  the  collection  of  taxes 
in  accordance  with  the  valuation 
placed  upon  property  by  the  mu- 
nicipal board  of  review.     90. 

For  the  reason  that  one  having 
an    interest    in    a    contract    is    a 


necessary  party  to  an  action  to 
enjoin  execution  of  the  contract, 
a  general  demurrer  will  not  lie  to 
a  petition  averring  that  a  contract 
to  which  the  plaintiff  is  a  party 
has  been  enjoined  in  an  action 
to  which  he  was  not  a  party,  and 
praying  for  a  vacation  of  an  in- 
junction and  for  specific  perform- 
ance.   169. 

By  a  property  owner  to  restrain 
the  continuance  of  the  sale  of 
liquor  on  the  premises  by  the  les- 
see.    217. 

Will  not  lie  to  restrain  the  plac- 
ing of  a  water  meter  on  a  service 
pipe  leading  to  a  private  resi- 
dence, when.     226. 

Will  lie  to  restrain  further  pro- 
ceedings on  a  judgment  rendered 
by  a  justice  of  the  peace  ten  days 
after  the  return  dt  the  verdict. 
267. 

Will  not  lie  to  prevent  the  lay- 
ing of  a  railroad  track  across  a 
highway  or  street  at  grade,  when. 
399. 

Will  not  lie  to  restrain  the 
prosecution  of  a  lawful  business 
on  the  ground  that  it  is  a  private 
nuisance,  until  the  plaintiff  has 
established  his  right  by  an  action 
at  law.     345. 

Where  a  business  which  is 
complained  of  as  a  nuisance  is 
a  permanent  one,  and  the  dam- 
ages to  surrounding  property  can 
be  ascertained  with  reasonable 
certainty  and  assessed  in  solido, 
an  injunction  will  not  lie  if  ruin- 
ous to  the  business  of  the  defend- 
ant and  of  small  benefit  to  the 
plaintiff.     345. 

Will  not  lie  against  the  collec- 
tion of  an  assessment  for  a  street 
improvement,  on  the  ground  that 
a  different  proportion  of  the  cost 
was  placed  on  the  abutting  prop- 
erty from  that  indicated  in  ad- 
vance of  the  passage  of  the  as- 
sessing   ordinance.     455. 

Will  not  lie  against  the  use  of 
a  way  across  adjoining  lands  to 
a  public  highway,  where  such  use 
has  continued  without  hindrance 
of  any  kind  for  more  than  twenty- 
one  years,  when.     510. 
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Will  not  lie  to  prevent  viola- 
tion of  a  building  restriction, 
when.     513. 

Will  not  He  to  prevent  collec- 
tion of  a  street  assessment  in 
excess  of  that  authorized  by  law, 
where  the  property  owner  vol- 
untarily paid  the  first  install- 
ments, and  watched  in  silence 
the  letting  of  the  contract  and 
the  completion  of  the  work,  and 
has  accepted  the  benefits  fiowing 
therefrom.    523. 

INNUENDO— 

Whether  the  meaning  ascribed 
to  the  publication  by  the  in- 
nuendo was  Intended,  is  a  ques- 
tion for  the  jury.     249. 

INSURANCE    (Fire)  — 

Defenses  open  to  policy-holders 
in  the  Union  Mutual  Fire  Insur- 
ance Company  under  the  decree 
of  the  Supreme  Court,  entered 
June,    1901.     45. 

INSURANCE    (Life)  — 

Beneficial  insurance;  certifi- 
cates of.  how  construed;  rules 
governing  ordinary  life  insurance 
not  applicable;  classes  to  whom 
certificates  must  be  paid;  certifi- 
cate made  payable  to  wife  who 
secures  a  divorce  does  not  lapse 
or  revert  to  the  company,  but  is 
payable  at  the  death  of  the  hus- 
band  to  his  administrator.     17. 

Judgment  in  favor  of  admin- 
istrator reversed  on  weight  of  evi- 
dence as  to  disclosure  made  by 
the  applicant  as  to  his  condition 
of  health;  such  an  adjudication 
stands  as  the  law.     126. 

As  to  forfeiture  of  membership 
in  a  mutual  aid  society  for  de- 
linquency in  the.  payment  of 
dues.     337. 

Upon  repudiating  his  contract 
of  life  insurance  and  the  surren- 
der of  his  policy  to  the  company, 
an  infant  may  recover  the  whole 
amount  of  premiums  paid  by  him 
thereon.     441. 

INTENT   AND   SCIENTER— 

As  among  the  parties  making 
an  exchange  of  property  for  cor- 


porate stock,  and  as  affecting 
those  subsequently  dealing  with 
the   corporation.     593. 

INTERURBAN   RAILWAYS— 

See  Street  Railways. 
INTOXICATING    LIQUORS— 

See  Liquor   Laws. 

A  finding  by  a  jury  that  intoxi- 
cating liquors  were  sold  by  the  de- 
fendant will  not  be  disturbed, 
where  based  on  testimony  as  to 
the  sale  of  beer  and  port  wine 
in  a  place  known  as  a  saloon. 
293. 

JUDGES   OF   ELECTION— 

Omitted  duties  of,  which  are 
of  a  ministerial  character.    561. 

JUDGMENTS— 

Construction  of  the  decree  of 
the  Ohio  Supreme  Court  in  the 
matter  of  thie  Union  Mutual  Fire 
Insurance  Company.     45. 

Where  a  judgment  for  the 
plaintiff  is  reversed  on  the  weight 
of  the  evidence,  by  a  court  of  last 
resort  as  to  weight  of  evidence, 
it  becomes  the  law  of  the  case 
and  on  second  trial  on  the  same 
evidence  judgment  should  be  giv- 
en   for  the   defendant.     126. 

Failure  by  a  justice  of  the  peace 
as  shown  by  his  docket,  to  ren- 
der judgment  for  ten  days  after 
the  return  of  the  verdict,  renders 
the  judgment  void  and  works  a 
discontinuance  of  the  case;  parol 
evidence  can  not  be  introduced 
to  show  that  the  judgment  was 
in  fact  rendered  immediately  up- 
on return  of  tne  verdict,  and  fur- 
ther proceedings  on  the  judgment 
may  be  enjoined.     267. 

JUDICIAL    SALES— 

Title  of  a  purchaser  at  a  judi- 
cial sale  of  an  oil  lease  to  the 
appurtenances  used  in  its  opera- 
tion, where  the  decree  was  am- 
biguous.    233. 

A  deed  not  filed  for  record 
within  six  months  nor  until  de- 
cree in  a  foreclosure  action,  is  in- 
effective against  the  title  acquired 
by  an  Innocent  purchaser  at  judi- 
cial sale.     473. 
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JURISDICTION- 
IB  lost  by  a  justice  of  the  peace 
where  there  has  been  a  failure  to 
render  judgment  for  ten  days 
after  the  return  of  the  verdict. 
267. 

Eiquitable  jurisdiction  in  the 
matter  of  enjoining  a  lawful  busi- 
ness on  the  ground  that  it  is  a 
private  nuisance.    345. 

Of  the  probate  comrt  as  to 
granting  the  right  to  a  railroad 
company  to  cross  a  street  or  high- 
way with  its  tracks,  is  confined  to 
the  question  of  making  the  cross- 
ing and  the  assessment  of  com- 
pensation therefor;  whether  the 
crossing  shall  be  at  grade,  above 
grade  or  below  grade  is  a  matter 
entirely  within  the  jurisdiction  of 
the   common    pleas.    399. 

A  plaintiff  can  not  raise  on  re- 
view in  the  state  court  a  question 
as  to  the  jurisdiction  of  the  court 
below,  based  on  the  claim  that  the 
case  had  been  removed  to  the 
federal   court,   when.    473. 

A  court  is  not  deprived  of 
jurisdiction,  in  an  election  con- 
test for  a  coDunon  pleas  judge  in 
a  sub-division  composed  of  two 
counties,  by  failure  to  allege  that 
the  eontestee  is  a  resident  of  the 
county  in  which  the  suit  is 
brought.    561. 

JURY— 

Mistaken  ideas  of  a  juror  as  to 
the  effect  of  contributory  negli- 
gence upon  the  liability  of  a  de- 
fendant railroad  company  do  not 
disqualify  him  if  he  evinces  an 
intention  after  the  true  rule  has 
been  stated  to  him  of  regarding  it 
in   returning  his  verdict.    28. 

Waiver  by  counsel  for  plaintiff 
of  the  right  of  peremptory 
challenges  and  the  temporary 
passing  of  the  jury,  do  not  de- 
prive him  of  the  right  to  ex- 
ercise such  challenges  after 
challenges  for  cause  by  the  de- 
fendant.   28. 

Where  the  jurisdiction  of  the 
police  court  extends  beyond  the 
city  limits,  it  is  not  competent 
to    try    one    whose    offense    was 


committed  beyond  the  city  limits 
before  a  jury  drawn  from  resi- 
dents of  the  city  only.    49. 

The  over/ml ing  of  the  chal- 
lenge of  a  juror  for  cause  will 
not  be  regarded  as  prejudicial 
error,  where  the  party  claiming 
error  failed  to  exercise  all  the 
peremptory  challenges  allowed 
him    by   law.    53. 

It  is  not  error  for  a  court  to 
refuse  to  send  instructions  to 
the  jury  room  which  were  not  re- 
quested until  after  argument.    70. 

JUSTICE  OF  THE  PEACE— 

It  is  unlawful  for  a  magistrate 
to  commit  an  accused  person  for 
safe  keeping  for  more  than  four 
days,  upon  adjournment  of  the 
examination  as  provided  In  Sec- 
tion   7143,    unless.     271. 

Where  the  docket  of  a  justice 
of  the  peace  shows  that  judgment 
was  rendered  ten  days  after  the 
return  of  the  verdict  of  the  jury, 
parol  evidence  is  not  admissible 
to  show  that  the  judgment  was 
in  fact  rendered  immediately 
upon  the  return  of  the  verdict; 
such  failure  to  render  judgment 
works  a  discontinuance  of  the 
action,  the  judgment  is  void,  and 
further  proceedings  upon  It  may 
be  enjoined.    267. 

On  appeal  from  a  decision  by, 
overruling  a  motion  to  discharge 
an  attachment,  the  decision  of 
the  common  pleas  is  to  be  sent 
back  to  the  justice  to  be  entered 
by  him  on  his  docket  as  the 
final  judgment,  and  this  is  the 
only  judgment  from  which  error 
may  be  prosecuted.    614. 

KNOWLEDGE— 

It  is  not  necessary  that  an 
indictment  charging  the  decoy- 
ing of  a  female  under  eighteen 
years  of  age,  etc.,  returned  under 
Section  7023  shall  charge  knowl- 
edge that  the  girl  was  under  eigh- 
teen.   185. 

Of  a  beneficiary  as  to  all  the 
essential  facts  regarding  the  mis- 
appropriation of  the  trust  fund 
by  the  trustee,  and  acquiescence 
therein,  compels  the  upholding  of 
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the  wrongrful  act,  but  without 
sanction  of  the  breach  of  trust. 
383. 

LANDLORD   AND   TENANT— 

A  railroad  company  has  the 
right  to  remove  side-tracks  from 
the  leasehold  of  a  coal  company, 
over  the  objection  of  the  owner 
or  lessor,  when.     81. 

The  sale  of  liquor  on  Sunday 
invalidates  the  lease  of  the 
premises  eo  instanti;  a  landlord 
seeking  to  forfeit  a  lease  because 
of  the  unlawful  sale  of  intoxica- 
ting liquor  on  the  premises  may 
proceed  in  a  civil  court  and 
establish  the  fact  of  the  unlawful 
sale  by  the  amount  of  proof  req- 
uisite in  such  a  tribunal,  where- 
upon the  lease  will  be  declared 
to  have  terminated  at  the  time 
of  the  unlawful  act.     217.    _ 

The  lien  of  $1,000  under 'the 
Aiken  law  probably  does  not  at- 
tach to  property  occupied  by  a 
liquor  seller  under  a  lease  which 
antedates  the  enactment  of  this 
law.    217. 

Construction  of  Section  4361, 
relating  to  forfeiture  of  leases 
of  premises  where  intoxicating 
liquor    is    sold.     217. 

Owner  of  a  dwelling-house 
occupied  by  a  tenant  and  his 
family  is  entitled  to  attachment 
for  one  month's  rent,  notwith- 
standing the  tenant  moved  out 
during  the  month  and  rented  and 
occupied   another  house.     321. 

The  right  of  action  of  one  who 
has  been  dispossessed  of  premises 
held  under  a  verbal  lease  is  in 
equity  only,  and  does  not  ex' 
ist  under  a  contract  void  under 
the  statute  because  verbal.     350. 

LAW  AND  FACT— 

The  question  whether  a  servant 
who  was  injured  while  endeavor- 
ing to  carry  out  instructions 
from  his  employer  involving  ob- 
vious danger  to  himself,  was 
Justified  in  attempting  to  follow 
the  instructions,  is  one  which 
should  be  left  to  the  Jury.     15. 

That  there  was  an  issue  of 
fact  proper  to  be  submitted  to 
the  Jury   can   not   be   detemined 


by  a  reviewing  court,  in  the 
absence  of  a  bill  of  exceptions 
containing  all  of  the  evidence 
offered  by  the  plaintiff  before 
resting.     65. 

Whether  the  apparent  invita- 
tion to  a  passenger  to  alight 
by  the  partial  opening  of  the  door 
excused  her  from  looking  where 
she  stepped  was  a  question  for 
the  Jury,  and  the  fact  that  she 
attempted  to  alight  prematurely 
was  not  contributory  negligence 
as  a  nfitter  of  law.     173. 

Where  a  law  is  changed  by 
Judicial  decision,  such  change 
will  not  affect  transactions  made 
with  reference  to  the  law  as  it 
stood  previous  to  the  change. 
364. 

LEASE— 

Removal  of  side-tracks  from  a 
leasehold  which  had  been  placed 
there  for  the  purpose  of  shipping 
coal;  reservations  in  lease; 
abandonment  of  the  premises  by 
the  coal  company.     81. 

The  sale  of  liquor  on  Sunday 
Invalidates,  eo  instanti,  the  lease 
of  the  premises  upon  which  the 
liquor  is  sold;  proof  necessary 
for  forfeiture  of  lease  for  un- 
lawful sale  of  liquor  on  the 
premises;  lease  will  be  declared 
terminated  from  the  time  of  the 
unlawful    act.     217. 

Construction  of  Section  4361, 
having  reference  to  forfeiture  of 
lease  for  unlawful  sale  of  liquor 
on  the  premises.     217. 

The  lien  of  the  Aiken  law  tax 
of  $1,000  probably  does  not  attach 
to  property  held  under  a  lease 
which  antedates  the  enactment 
of  the  Aiken  law.     217. 

The  word  "lease"  as  used  In 
the  oil  field,  where  referring  to 
a  lease  in  operation,  means  the 
whole  plant — that  is,  the  lease 
In  its  technical  sense,  together 
with  the  equipment  and  appur- 
tenances in  use  in  its  operation. 
233.    * 

Title  of  purchaser  of  an  oil 
lease  at  a  judicial  sale  to  the 
appurtenances,  where  the  decree 
of  sale  was  ambiguous.     233. 
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The  remedy  of  one  who  has 
been  dispossessed  of  premises 
held  under  a  verbal  lease  is  in 
equity  only,  and  does  not  exist 
under  the  contract  which  is  void 
because  verbal.     350. 

Lease  with  a  privilege  of  pur- 
chase; action  for  specific  per- 
formance; proof  as  to  the  right 
to  enforce  specific  performance. 
554. 

LEGISLATURE— 

Power  of  the  General  Assembly 
with  reference  to  legislation  re- 
stricting  the    liquor    traffic.     293. 

LIBEL   AND   SLANDER— 

Under  an  indictment  charging 
malicious  slander  of  a  female  of 
good  repute,  evidence  of  specific 
acts  of  unchastity  on  the  part 
of  such  female  which  came  to  the 
knowledge  of  the  defendant  im- 
mediately before  speaking  the 
words  complained  of,  are  ad- 
missible.    151. 

Where  the  falsity  of  the  pub- 
lication has  been  admitted  in  the 
answer,  and  the  plaintiff  has  in- 
troduced evidence  with  reference 
to  such  falsity,  it  is  within  the 
discretion  of  the  court  to  permit 
the  defendant  to  introduce  evi- 
dence on  the  same  subject,  pro- 
vided the  question  of  the  truth 
or  falsity  of  the  charge  is  not 
submitted    to    the   jury.     249. 

It  is  libelous  per  se  to  charge 
that  a  policeman  took  money 
from  a  prisoner  for  which  he  had 
refused  to  account,  and  such  a 
publication  does  not  lose  its 
libelous  character  by  reason  of 
the  fact  that  it  was  a  mere  rep- 
etition of  what  others  had  said. 
249. 

It  Is  for  the  jury  to  determine 
whether  the  meaning  ascrioed  to 
the  publication  by  the  innuendo 
was  intended  by  the  defendant; 
question  of  meaning  has  a  l)ear- 
ing  on  the  question  of  malice,  but 
is  not  a  defense  to  recovery.     249. 

A  libelous  charge  against  a 
public  officer  can  not  be  de- 
fended by  the  newspaper  print- 
ing it  on  the  ground  that  it  was 


of  public  interest  and  there- 
fore privileged;  to  make  such 
a  defense  available  it  must  be 
shown  that  reasonable  diligence 
was  used  to  ascertain  the  truth 
or  falsity  of  the  charge,  and  that 
it  was  published  in  good  faith. 
249. 

license- 
To  marry;  a  false  statement 
by  applicant  as  to  number  of 
times  previously  married  is  per- 
jury when  made  under  oath. 
245. 

The  year  covered  by  a  pawn- 
broker's license  begins  when 
the  application  for  the  license  is 
made  and  the  fee  paid,  and  runs 
till  the  corresponding  day  of  the 
following  year.    545. 

A  debt  to  the  municipality  is 
incurred,  for  a  license  fee  re- 
quired by  ordinance  to  be  paid, 
by  carrying  on  the  business  for 
which  such  license  fee  is  im- 
posed; and  this  is  so  though  the 
ordinance  may  prescribe  jienal- 
tles  for  the  carrying  on'  of  the 
business  without  a  license,  and 
though  no  license  fee  has  been 
applied  for  or  issued.     545. 

LIENS— 

The  lien  of  a  street  assessment 
is  merged  in  the  higher  title  of 
the  fee  acquired  by  the  city  by 
appropriation  of  the  property. 
63. 

As  to  the  lien  of  the  Aiken 
law  tax  of  $1,000  on  propertj' 
held  under  lease  antedating  the 
law.     217. 

LIFE    ESTATE— 

Current  rents  should  be  appor- 
tioned among  the  remaindermen, 
at  the  death  of  the  life  tenant, 
according  to  principles  of  nat- 
ural   justice    and    equity.    412. 

LIMITATION  OF  ACTIONS- 

Application  of  the  statute  as 
against  the  trustee  of  the  Union 
Mutual  Fire  Insurance  Company. 
seeking  to  enforce  a  subsequent 
assessment.     45. 

Recital  In  a  mortgage  that  is 
"subject    to"    a     prior    mortgage 
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between  the  same  parties  and 
on  the  same  premises  is  a  suffi- 
cient acknowledgment  of  the 
prior  mortgage  to  take  it  out 
of  the  operation  of  the  statute. 
263. 

The  defense  of  the  statute  of 
limitations  is  to  be  restricted  to 
its  spirit.     263. 

The  bar  of  the  statute  arises 
on  an  account  stated  fifteen  years 
from  the  date  thereof,  when. 
392. 

For  injuries  caused  by  the 
flooding  of  land  with  water  from 
sewers  which  has  washed  away 
bridges  and  soil,  an  action  is 
barred  in  four  years.     417. 

LIQUOR    LAWS— 

Where  a  motion  for  leave  to 
file  a  petition  in  error  and  a  pe- 
tition in  error  are  both  filed 
with  the  clerk  of  the  circuit 
court  within  the  fifteen  days  lim- 
ited by  Section  12  of  the  Jones 
law  but  during  vacation,  can  the 
circuit  court  when  thereafter  in 
session  grant  the  motion  and  con- 
sider the  petition  in  error, 
quaere  f     147. 

Are  the  functions  conferred 
upon  the  mayor  and  judge  by 
the  Jones  law  judicial  or  min- 
isterial? If  judicial,  the  pro- 
ceedings in  error  provided  for 
in  Section  12  of  said  law  come 
within  the  requirements  of  Sec- 
tion 6716,  and  a  transcript  of 
the  final  record  or  of  the  docket 
and  journal  entries  must  be  filed 
with  the  petition  in  error;  if  said 
functions  are  ministerial,  then 
Section  12  is  unconstitutional 
because  of  the  attempt  to  confer 
original  jurisdiction  upon  the 
circuit  court  in  excess  of  the  con- 
stitutional   limitation.     147. 

Forfeiture  of  lease  for  sale  of 
intoxicating  liquor  on  the  prem- 
ises on  Sunday;  proof  necessary 
to    establish    a    forfeiture.     217. 

The  provisions  of  the  Jones 
law  (98  O.  L.,  68),  making  a  pe- 
tition signed  by  less  than  an 
existing  majority  of  the  voters 
sufficient  to  impose  prohibition 
upon  a  residence  district  against 


the  will  of  a  majority  of  the 
voters,  does  not  render  the  act 
unconstitutional.     293. 

Signers  of  a  petition  under 
the  Jones  law  must  be  qualified 
electors  of  the  district  at  the 
time  of  signing,  and  in  number 
must  be  a  majority  of  the  voters 
at  the  last  municipal  election, 
and  the  petition  must  be  filed 
within  three  months  of  the  plac- 
ing thereon  of  the  first  signature; 
neglect  of  some  ministerial  act 
does  not  render  the  law  inopera- 
tive, when;  vagueness  in  the 
affidavits  as  to  the  "when"  and 
"where"  of  the  commission  of 
the  offense;  sale  of  beer  and  port 
wine  in  a  place  known  as  a  saloon 
is  a  sale  of  intoxicating  liquors; 
proof  by  the  state  as  to  negative 
averments   in   the  affidavits.    293. 

Storage  houses  for  beer  not 
liable  for  Dow  tax,  when;  hand- 
ling of  beer  distinguished  from 
the  independent  business  of  traf- 
ficking therein;  intention  of  the 
parties  as  revealed  by  their  acts 
controls.     577. 

MANDAMUS— 

To  compel  county  commission- 
ers to  award  a  contract  for  the 
construction  of  county  bridges  to 
the    lowest   bidder.     210. 

MARRIAGE— 

A  common-law  marriage  is  not 
a  basis  for  a  prosecution  for  big- 
amy in  Ohio.     273. 

MASTER    AND    SERVANT— 

Where  a  servant  is  injured 
while  endeavoring  to  execute  an 
order  involving  obvious  danger 
to  himself,  the  question  whether 
or  not  he  was  justified  in  obeying 
the  instructions  given  him  by 
the  master  is  one  which  should 
be  left  to  the  jury.     15. 

Motorman  injured  in  a  colli- 
sion; started  his  car  on  a  "bell" 
signal,  when  the  rules  of  the  com- 
pany required  a  "verbal"  signal 
at  that  station;  construction  of 
rules.     77. 

A  master  is  not  liable  for  an 
injury  to  one  who  responded  to 
a  request    or    order  to    assist  in 
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the  work,  unless  it  appear  that 
the  one  who  made  the  request 
or  gave  the  order  was  authorized 
so  to  do  by  the  master  or  by 
some  one  standing  in  his  place. 
100. 

The  proper  test  as  to  whether 
one  is  a  superior  or  a  fellow-serv- 
ant.   100. 

A  voluntary  association  of  busi- 
ness concerns  having  as  its  pur- 
pose the  adjustment  of  difficulties 
between  its  members  and  em- 
ployes is  not  a  partnership; 
dues  and  other  assessments  re- 
quired by  its  constitution  may 
be  collected.     587. 

MAYOR— 

Nature  of  the  functions  con- 
ferred upon,  by  the  Jones  law. 
147. 

The  mayor  is  equally  liablB 
with*  the  chief  of  police  and  the 
keeper  of  the  city  prison  for 
false  imprisonment,  where  the 
mayor,  contrary  to  Section  7143, 
orders  the  accused  to  be  confined 
in  the  city  prison  for  more  than 
four  days,  when.     271. 

A  mayor  must  keep  within 
his  Jurisdiction  at  his  peril.  271. 

It  is  error  on  habeas  corpus  to 
direct  a  mayor  to  amend  his  mit- 
timus by  providing  that  the  fine 
and  costs  may  be  secured  to  be 
paid.     553. 

MILK— 

Prosecution  for  sale  of  adulter- 
ated milk;  failure  to  connect 
the  owner  with  the  sale.    214. 

MINES    AND    MINING— 

An  action  for  recovery  of  roy- 
alties due  upon  a  sale  of  coal 
in  place  is  a  personal  action, 
and  must  be  brought  in  the  name 
of  the  personal  representative, 
and  not  in  the  name  of  the  heirs 
at  law,  although  the  estate  is 
otherwise   fully   settled    up.    121. 

Where  the  contract  provided 
that  royalty  shall  be  paid  upon 
all  merchantable  coal  mined 
parol  evidence  is  admissible  to 
show  the  special  significance 
which  the    phrase   "merchantable 


coal"  had  in  the  locality  in 
which  the  contract  was  made 
and  as  used  and  as  understood  by 
the  parties  to  the  contract.     121. 

MINISTERIAL  ACTS— 

Doubt  whether  the  functions 
conferred  upon  the  mayor  or  judge 
under  the  Jones  law  (98  O.  L.,  68) 
are   ministerial   or  judicial.    147. 

The  omission  of  a  ministerial 
duty  with  reference  to  the  putting 
of  the  Jones  law  into  operation 
will  not  defeat  the  law,  when. 
293. 

MISCONDUCT— 

A  reviewing  court  can  not  say 
that  a  trial  judge  was  guilty  of 
misconduct  in  rebuking  counsel 
or  disapproving  of  some  action  on 
his  part,  where  so  far  as  is  dis- 
closed by  the  record  the  Judge 
may  have  spoken  pleasantly  and 
with  no  intention  to  prejudice 
counsel  or  his  case.    53. 

MISDEMEANOR- 

It  is  not  necessary  that  an  affi- 
davit charging  a  misdemeanor 
should  conclude  with  the  words 
"contrary  to  the  statute  in  such 
case  made  and  provided,"  etc.    49. 

MISJOINDER— 

As  to  parties  plaintiff  in  an  ac- 
tion for  recovery  from  a  life  in- 
surance company  of  premiums 
paid  on  a  policy  taken  out  by  an 
infant  who  afterward  repudiated 
the  contract.     441. 

MISTAKE— 

Money  paid  by  one  trustee  to 
another  trustee  under  a  mistake 
of  law,  a  court  of  equity  will  not 
order  refunded,  unless  the  mis- 
take is  mixed  with  misrepresenta- 
tion or  fraud,  or  the  ignorance  of 
the  party  paying  the  money  has 
conferred  upon  the  one  receiving 
it  a  benefit  which  he  can  not  in 
good  conscience  retain.    364. 

MITTIMUS— « 

A  mayor  can  not  on  habeas 
corpus  be  directed  to  amend  his 
mittimus  by  providing  that  the 
fine  and  costs  imposed  may  be 
secured  to  be  paid.    553. 
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MONOPOLY— 

Wbeie  the  material  which  Is  to 
enter  into  a  public  building  is  con- 
trolled by  a  patent  or  monopoly, 
alternative  varieties  of  material 
should  be  specified  in  the  invita- 
tion for  bids,  in  order  that  there 
may  be  actual  competition  in  the 
bidding.      105. 

A  condition  in  a  mortgage  given 
to  a  brewing  company  that  the 
mortgagor  will  not  sell  upon  the 
premises  beer  of  any  other  brew 
than  that  of  the  mortgagee,  is 
founded  upon  a  valuable  considera- 
tion, is  not  against  public  policy 
as  in  restraint  of  trade,  and  may 
be  enforced  by  injunction;  the 
limitation  may  be  enforced  during 
the  period  named,  notwithstand- 
ing payment  of  the  amount  due 
under  the  mortgage.    130. 

Reasonableness  of  agreements  in 
restraint  of  trade,  and  principles 
governing.     130. 

Indictment,  evidence,  venue 
and  charge  of  court  in  a  prose- 
cution under  the  Valentine  Anti- 
trust law;  Section  4427-6,  permit- 
ting proof  of  the  existence  of  an 
illegal  combination  by  showing 
its  general  reputation  as  such, 
held  unconstitutional.     369. 

MORTGAGE— 

Limitation  on  business  to  be 
conducted  on  the  mortgaged  prem- 
ises not  in  restraint  of  trade, 
when;  may  be  enforced  by  in- 
junction;    consideration.     130. 

A  record  of  an  assignment  of  a 
mortgage  is  not  required  by  Sec- 
tion 4135  in  order  to  give  the 
mortgage  priority  over  subsequent 
liens.     136. 

Personal  liability  under,  as  dis- 
tinguished from  lien  on  the  land. 
136. 

Title  to  mortgage  acquired  by 
assignment.    136. 

A  recital  in  a  mortgage  that  it 
is  "subject  to"  a  prior  mortgage 
between  the  same  parties  and  up- 
on the  same  premises,  is  a  suffi- 
cient acknowledgment  to  take  the 
prior  mortgage  out   of  the  opera- 


tion of  the  statute  of  limitations. 
263. 

There  may  be  a  foreclosure  of 
a  mortgage,  which  has  been  taken 
out  of  the  operation  of  the  statute 
of  limitations  by  a  written  ac- 
knowledgment of  the  mortgage 
signed  by  the  mortgagor,  notwith- 
standing an  action  on  the  note 
secured  by  the  mortgage  is  barred. 
263. 

MOTORMAN— 

Duty  of,  u0on  observing  a  fright- 
ened horse  in  the  highway  before 
him;  must  be  controlled  by  cir- 
cumstances.    408. 

MUNICIPAL  CORPORATIONS— 

An  ordinance  providing  for  an 
issue  of  bonds  to  meet  the  city's 
share  of  various  street  and  sewer 
improvements,  which  are  not  more 
particularly  named,  contains  but 
one  subject  and  that  is  the  sub- 
ject embraced  in  Section  1536-213. 
1. 

It  was  not  the  legislative  in- 
tent that  there  shoudl  be  separate 
ordinances  to  provide  for  the 
city's  share  of  each  improvement 
made;  a  fund  raised  for,  such  a 
purpose  is  a  general  fund  from 
which  the  city  may  draw  from 
time  to  time  to  pay  its  share  of 
improvements  wherever  they  may 
be  located  within  the  boundaries 
of  the  city.     1. 

A  municipality  may  retain  from 
the  amount  assessed  as  compensa- 
tion to  a  land  owner  the  present 
value  of  unpaid  street  assessments 
standing  against  the  land.     63. 

A  municipality  is  bound  to  keep 
its  streets  in  repair,  and  free  from 
obstruction  in  the  line  of  travel, 
and  free  from  nuisance  as  to  the 
entire  width  of  the  street;  but  a 
municipality  is  only  bound  to 
keep  its  streets  safe  for  ordinary 
travel,  as  distinguished  from  an 
extraordinary  emergency  such  as 
riding  behind  a  frightened  or  un- 
manageable horse.     153. 

A  municipality  has  the  right 
to  determine  the  width  of  its 
streets,  and  the  part  that  shall  be 
devoted  to  sidewalk,  lawn,  gutters. 
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shade  trees,  poles  for  public  light- 
ing, drainage,  vehicle  travel  and 
street  cars;  and  it  is  not  unlaw- 
ful to  place  poles  for  supporting 
electric  lights  in  that  part  of  the 
street  usually  devoted  to  drainage. 
ir>3. 

The  moving  of  a  building  upon 
or  across  a  street  is  not  an  ordi- 
nary use  of  the  street,  but  is  one 
which  must  be  exercised  subject 
to  such  restrictions  as  may  be  im- 
posed by  the  municipal  authori- 
ties.    200. 

The  words  "trustees"  and  "trus- 
tees or  board,"  as  used  in  Sections 
1536-521  and  522.  Include  the 
directors  of  public  service  in  cities, 
as  well  as  trustees  of  public  serv- 
ice in  villages.     226. 

Council  is  not  bound  to  fix  in 
advance  of  passage  of  the  assess- 
ing ordinance  the  proportion  of 
the  cost  of  a  street  improvement 
to  be  paid  by  the  abutting  prop- 
erty owners.     455. 

Bonds  for  payment  of  the  mu- 
nicipality's portion  of  street  and 
sewer  improvements  are  governed 
entirely  by  Sections  2835,  et  seq., 
and  amendments  thereto,  and  to 
the  limf%tions  therein  prescribed, 
and  particularly  to  the  limitation 
of  one  per  cent,  of  taxable  valua- 
tion for  any  one  calendar  year; 
this  limitation  refers  to  the 
amount  of  bonds  issued,  and  not 
to  the  amount  becoming  payable, 
within  any  one  calendar  year. 
465. 

Bonds  not  issued  or  authorized 
until  after  the  amendments  to  Sec- 
tions 2S3;).  2835&,  2836  and  2837 
went  into  effect  (April  4,  1906)  do 
not  come  within  the  curative  pro- 
visions of  Section  2837  as  then 
amended;  dating  bonds  back  or 
declaring  by  ordinance  that  they 
are  to  meet  a  valid  and  binding 
obligation  not  effective  to  bring 
them  within  the  curative  provi- 
sions.    465. 

Persons  contracting  with  a  mu- 
nicipality for  the  construction  of 
streets  and  sewers  are  bound  to 
use  reasonable  diligence  and  busi- 
ness caution  as  to  the  validity  of 
the   proceedings   upon   which  the 


contracts  are  to  be  based;  con- 
tractor can  not  rely  on  clerk's  cer- 
tificate that  the  requisite  funds 
are  in  the  treasury  and  unappro- 
priated, when.     465. 

Where  the  total  amount  of 
bonds  exceeds  the  one  per  cent, 
limitation,  but  the  contracts  en- 
tered into  in  good  faith  with  re- 
spect thereto  amount  to  less  than 
the  limitation,  the  issue  will  be 
upheld  to  the  extent  required  to 
meet  such  contracts.     465. 

A  debt  is  incurred  to  a  munici- 
pality for  a  license  fee  required 
by  ordinance  to  be  paid  by  carry- 
ing on  the  business  for  which  the 
license  is  imposed;  and  this  Is 
so  notwithstanding  no  application 
was  made  for  a  license,  and  penal- 
ties are  imposed  for  carrying  on 
the  business  without  a  license. 
545. 

MUTUAL  BENEFIT  SOCIETIES- 

Certiflcates  in,  are  to  be  con- 
strued with  reference  to  the  status 
of  the  beneficiary  at  the  time  of 
payment,  and  the  name  of  the 
beneficiary  may,  if  necessary  to 
carry  out  the  purpose  of  the  in- 
sured, be  treated  as  descriptio  per- 
sonae  and  rejected  as  surplusage. 
17. 

Beneficial  insurance;  certificate 
of,  how  construed;  rules  govern- 
ing ordinary  life  insurance  not 
applicable;  classes  to  whom  cer- 
tifiicates  must  be  paid;  cer- 
tificate made  payable  to  a  wife 
who  secures  a  divorce  does  not 
lapse  or  revert  to  the  company, 
but  is  payable  at  the  death  of  the 
husband  to  his  administrator. 
17. 

The  rule  that  benefits  are  not 
made  payable  by  the  society  from 
the  mere  fact  a  delinquent  paid, 
after  becoming  ill,  all  dues  which 
had  accrued  against  him  up  to 
the  time  his  sickness  began,  may 
be  just  and  reasonable;  but  bene- 
fits can  not  be  denied  where  in 
addition  to  accepting  such  arrear- 
ages the  society  also  accepts  dues 
accruing  during  his  illness.     195. 

Membership  in  a  mutual  bene- 
fit society  can  not  ue  forfeited 
ipso  facto,  by  delinquency  against 
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the  will  of  the  member,  but  he 
must  be  Riven  an  opportunity  to 
justify  himself,  and  this  must  be 
followed  by  some  action  by  the  so- 
ciety looking  to  a  severance  of  the 
relations  between  the  member  and 
the  society.     337. 

A  charge  of  court  which 
assumes  that,  because  a  husband 
acted  for  his  wife  in  applying  for 
membership  for  both  himself  and 
wife  in  a  mutual  benefit  society, 
any  false  rei)resentat ions  he  may 
have  made  with  reference  to  his 
own  age,  etc.,  affected  equally  the 
membership  of  his  wife,  is  erro- 
neous.    337. 

Where  the  membership  is  com- 
posed of  business  concerns  and  its 
purpose  is  to  adjust  difficulties  be- 
between  its  members  and  their 
employes.     587. 

NECESSARIES— 

A  claim  for  a  month's  rent  for 
a  dwelling-house,  occupied  by  a 
man  and  his  family,  is  a  claim 
for  necessaries,  and  as  such  ground 
for  attachment;  moving  out  of 
the  house  and  renting  and  occupy- 
ing another  house  during  the 
month  does  not  destroy  the  char- 
acter of  the  claim.     321. 

NEGATIVE  AVERMENTS— 

Proof  as  to,  in  a  prosecution  un- 
der the  Jones  liquor  law.     293. 

NEQLIGENCE— 

Of  a  savings  bank  in  paying 
out  a  deposit  on  a  forged  order 
accompanied  by  a  stolen  pass- 
book.    13. 

Where  a  servant  was  injured 
while  endeavoring  to  carry  out 
instructions  from  his  employer 
which  involved  obvious  danger 
to  himself.     13. 

Questions  growing  out  of  fatal 
injuries  at  a  grade  crossing;  view 
obstructed  .by  cars  on  side-track; 
evidence  as  to  negligence  of  dece- 
dent at  the  same  crossing  on  for- 
mer occasions;  evidence  as  to 
earning  capacity;  speed  of  locomo- 
tive; failure  to  look  and  listen. 
28. 

Whether  running  a  locomotive 
across  a  grade  crossing  in  a  popu- 


lous neighborhood  at  a  given  rate 
of  speed  is  negligence,  is  a  (lues- 
tlon  for  the  jury  under  the  evi- 
dence as  to  the  circumstances  of 
the  case.     28. 

It  is  negligence  per  se  to  jump 
from  a  moving  train,  after  having 
been  warned  by  the  conductor  not 
to  do  so,  unless  there  is  some  fact 
made  apparent  by  the  evidence 
which  in  the  opinion  of  the  jury 
might    excuse    such    conduct.     53. 

Choice  between  perils;  incon- 
sistency between  plaintiff's  story 
and  the  argument  of  her  counsel; 
questions  for  the  jury  developed 
by  the  evidence.     53. 

The  motorman  of  an  electric  car 
was  guilty  of  contributory  negli- 
gence, if  by  the  exercise  of  ordi- 
nary care  and  prudence  he  could 
have  discovered  another  car  on  the 
same  track  in  time  to  have 
avoided  the  collision.     77. 

The  rule  of  law  that  one  who 
is  placed  in  a  situation  of  peril 
without  his  fault  is  not  to  be 
held  to  the  exercise  of  the  same 
care  that  a  prudent  person  would 
use  when  no  danger  is  present, 
does  not  apply  to  a  motorman  in- 
jured in  a  collision,  who  testified 
that  the  moment  he  saw  the  other 
car  he  "threw  oft  the  current  and 
applied  the  brakes — the  only  thing 
I  could  have  done."     77. 

A  rule  of  the  road  that  a  motor- 
man  was  authorized  to  start  his 
car  from  a  station  where  a  train 
dispatcher  was  located  only  ui)on 
a  "verbal"  order  so  to  do  from 
the  conductor,  will  not  be  con- 
strued against  a  motorman  who 
started  on  a  "bell"  signal  from 
the  conductor.     77. 

An  employer  is  not  liable  for  an 
injury  to  one  who  responded  to  a 
request  to  assist  in  the  work,  un- 
less it  a])pear  that  the  one  who 
made  the  retiuest  or  gave  the  order 
acted  upon  authority  of  the  master 
or  of  some  one  standing  in  his 
place.     100. 

« 

As  to  contributory  negligence  of 
a  passenger  in  not  looking  where 
she  stepi)ed  in  leaving  the  truck 
upon  which  she  had  been  riding. 
173. 
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Questions  as  to,  where  a  horse 
shied  at  a  street  car  and  the 
vehicle  collided  with  an  electric 
light  pole,  which  had  been  placed 
in  the  part  of  the  street  usually 
occupied  by  the  gutter.    153. 

Funds  recovered  in  Ohio  for  the 
wrongful  death  in  New  York  of  a 
resident  of  Ohio,  the  decedent 
dying  without  issue,  are  payable 
to  his  widow,  notwithstanding  the 
general  rule  that  such  damages 
are  to  be  distributed  in  accordance 
with  the  statutes  of  the  state  in 
which  the  wrongful  act  was  done. 
315. 

Not  negligence  to  keep  a  bark- 
ing dog;  owner  of  the  dog  in 
this  case  not  liable  because  of 
injury  to  a  child  who  was 
frightened  by  the  dog  and  in  run- 
ning fell  off  a  porch  and  was  in- 
jured.   333. 

Failure  of  a  motorman  to  slack- 
en his  speed  upon  observing  a 
frightened  horse  on  the  highway 
before  him  does  not  constitute  neg- 
ligence, unless  the  circumstances 
indicate  that  the  horse  has  or  will 
become  unmanageable  and  that 
the  driver  and  those  with  him  are 
or  will  be  placed  in  imminent 
peril.     408. 

NUISANCE— 

•Municipality  must  keep  its 
streets  free  from,  as  to  the  entire 
width;  but  an  electric  light  pole 
standing  in  that  part  of  the  street 
usually  occupied  by  the  gutter  is 
not  a  nuisance,  when.    153. 

A  barking  dog  may  be  a  nui- 
sance.   333. 

The  business  of  burning  brick 
and  hollow  ware  is  a  lawful  one, 
but  whether  or  not  it  is  a  private 
nuisance  depends  upon  the  circum- 
stances of  each  particular  case. 
345. 

A  court  of  equity  will  not  ordi- 
narily grant  an  injunction  re- 
straining the  prosecution  of  a  law- 
ful business  on  the  ground  that  it 
is  a  private  nuisance,  until  the 
plaintiff  has  established  his  right 
by  an  action  at  law.     345. 

Where  a  business  complained  of 
as  a  nuisance  is  a  permanent  one. 


and  the  damages  to  surrounding 
property  can  be  ascertained  with 
reasonable  certainty  and  assessed 
in  aolido,  such  business  will  not 
be  enjoined  where  an  injunction 
would  be  ruinous  to  the  defendant 
and  of  small  benefit  to  the  plaint- 
iff.   345. 

OFFICE  AND  OFFICER— 

Method  of  appointing  a  court 
house  commission,  provided  by  97 
O.  L.,  ,111,  and  98  O.  L.,  53,  held 
valid.     105. 

A  clerk  of  a  board  of  education 
can  not  by  his  own  act  after  the 
expiration  of  his  term  of  office  law- 
fully correct  the  official  entries 
in  the  records  of  the  office.    551. 

OIL  AND  GAS— 

An  oil  lease  includes  appurte- 
nances, when;  title  of  a  purchaser 
of  an  oil  lease  at  judicial  sale  to 
the  appurtenances;  doctrine  of 
caveat  emptor  not  applicable, 
when;  meaning  of  the  word 
"lease"  as  used  in  the  oil  field. 
233. 

ORDERS  AND  DECREES— 

Construction  of  the  decree  of  the 
Supreme  Court  of  June,  1901,  in 
the  case  of  the  Mutual  Fire  In- 
surance Company,  with  reference 
to  the  defenses  which  are  open  to 
stockholders.     45. 

ORDINANCE— 

Providing  for  an  issue  of  bonds 
to  meet  the  city's  share  of  various 
street  and  sewer  improvements, 
which  are  not  particularly  named, 
contains  but  one  subject,  and  is 
therefore  not  violative  of  the  pro- 
visions of  Section  1694;  multipli- 
cation of  subjects  contained  in 
the  same  ordinance  and  not  clear- 
ly e-xpressed  in  the  title.     1. 

PARENT  AND  CHILI>— 

A  child  adopted  in  a  foreign 
state  has  inheritable  capacity  as 
to  lands  situated  in  this  state; 
nature  of  proof  necessary  to  in- 
validate the  adoption  of  a  child. 
137. 

Where  the  evidence  compels  the 
lelief  that  a  mother  acted  with 
full  knowledge  of  all  the  essen- 
tial facts  when  she  acquiesced  in 
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the  misappropriation  of  her  trust 
estate  by  her  son  while  acting  as 
her  trustee,  the  law  will  uphold 
her  act  without  sanction  of  his 
breach  of  trust.    383. 

Presumption  that  a  note  execu- 
ted by  a  son  In  favor  of  his  mother 
upon  which  he  paid  interest  repre- 
sented a  loan  and  not  an  advance- 
ment; presumption  may  be  over- 
come, how.    413. 

PARTIES— 

Proper  caption  of  an  action  for 
recovery  of  royalties  due  to  a  de- 
ceased land  owner  for  coal  sold  in 
place.    121. 

To  an  action  to  enjoin  the  execu- 
tion of  a  contract;  failure  to  make 
a  party  to  the  contract  a  party  to 
the  suit;  presumption  as  to  parties. 
169. 

Where  a  minor  enters  into  a  con- 
tract for  life  insurance  which  he 
afterward  repudiates,  other  minors 
having  an  interest  in  the  policy 
are  not  necessary  parties  to  an 
action  by  the  insured  for  recovery 
of  premiums  paid.      441. 

Substitution  of  a  trustee  in 
bankruptcy  for  one  of  the  parties 
does  not  affect  the  right  of  appeal, 
when.     593. 

PARTITION— 

Where  a  proceeding  was  brought 
in  the  probate  court  to  sell  three 
parcels  of  land  to  pay  debts,  all 
questions  determined  as  to  the 
land  are  res  judicata  in  a  subse- 
quent proceeding  in  partition  to 
sell  one  of  the  parcels  not  sold  in 
the  probate  court.     137. 

A  suit  in  partition  may  be  com- 
menced by  an  heir  at  any  time  af- 
ter the  death  of  the  ancestor,  but 
no  order  for  partition  can  be  ta- 
ken for  one  year  after  the  death  of 
such  ancestor,  unless  it  be  alleged 
and  proved  that  all  claims  against 
the  estate  have  been  paid  or  se- 
cured to  be  paid,  or  that  the  dece- 
dent left  sufficient  personal  prop- 
erty to  pay  them  in  full.     449. 

But  where  the  sale  of  lands  be- 
longing to  the  ancestor  is  neces- 
sary to  pay  the  debts  of  the  estate, 
the  filing  of  a  suit  in  partition 
does  not  prevent  the  administra- 


tor from  proceeding  to  sell  such 
lands;  may  file  a  certificate  from 
the  probate  court  in  the  partition 
proceeding  and  obtain  an  imme- 
diate order  for  sale,  if  the  neces- 
sity therefor  is  not  contested;  or 
he  may  appear  In  the  partition 
suit  on  cross-petition  and  obtain 
an  order  for  sale  without  waiting 
till  the  expiration  of  one  year  from 
the  ancestor's  death.    449. 

The  law  favors  a  speedy  and  or- 
derly settlement  of  estates  which 
can  not  be  interfered  with  by  a 
hasty  action  for  partition.     449. 

PARTNERSHIP—- 

A  voluntary  association  of  busi- 
ness concerns,  formed  for  the  pur- 
pose of  adopting  a  uniform  basis 
of  dealings  between  its  members 
and  their  employes,  and  the  inves- 
tigation and  adjustment  of  ques- 
tions arising  between  them,  is  not 
a  partnership.     587. 

The  benefits  arising  from  such 
an  association  of  business  concerns 
are  a  sufficient  consideration  for 
an  agreement  to  pay  dues  and 
other  sums  required  by  its  consti- 
tution.   587. 

Membership  in  such  an  associa- 
tion does  not  cease  from  the  mere 
non-payment  of  dues,  so  as  to  re- 
lieve the  member  from  liability 
therefor;  the  defense  that  all  the 
remedies  within  the  organization 
have  not  been  exhausted  should  be 
raised  by  answer  and  not  by  de- 
murrer.   587. 

PAWNBROKER— 

The  year  covered  by  a  pawn- 
broker's license  begins  when  the 
fee  is  paid  and  runs  until  the  cor- 
resi)onding  day  of  the  following 
year;  a  debt  to  the  municipality 
for  the  amount  of  the  license  is 
incurred  by  carrying  on  the  busi- 
ness without  a  license.     545. 

PAYMENT— 

Where  made  under  a  mistake  of 
law;  effect  of  a  change  in  the  law 
by  Judicial  decision.     364. 

PERJURY- 

A  false  statement,  made  under 
oath,  by  an  api)licant  for  a  mar- 
riage license  as  to  the  number  of 
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times  he  has  been  previously  mar- 
ried, warrants  a  conviction  for  per- 
jury.    245. 

PERM  IT— 

For  a  building  may  be  revoked 
by  building  inspector  for  change  of 
plans  after  permit  was  granted. 
85. 

PERSONAL   PROPERTY— 

Implied  warranty  of  goods  sold; 
acceptance  by  purchaser  and  pay- 
ment made  without  oi)port unity 
for  examination;  remedy  of  pur- 
chaser where  the  goods  prove  un- 
merchantable; rights  of  the  ven- 
dor.    326. 

PETITION  IN  ERROR— 

The  jQling  of  a  petition  in  error 
with  precipe  within  the  four 
months'  limitation  is  not  a  suffi- 
cient compliance  with  Section 
5032,  unless  summons  actually  is- 
sues; and  where  there  was  no  sum- 
mons issued  and  no  service  ob- 
tained within  the  four  months,  a 
motion  to  strike  the  petition  in  er- 
ror from  the  files  must  be  sus- 
tained.    446. 

PLEADING— 


A  motion  by  defendant  for  a 
verdict  in  his  favor  is  in  the  na- 
ture of  a  demurrer  to  the  evidence, 
and  calls  for  a  decision  vital  to 
the  controversy.     65. 

In  an  action  for  recovery  of  cor- 
porate funds  alleged  to  have  been 
unlawfully  disbursed  in  the  form 
of  excessive  salaries  paid  to  cer- 
tain officers.     118. 

Where  it  is  sought  to  compel 
county  commissioners  to  award 
a  contract  for  public  work  to  the 
lowest  bidder.     210. 

The  fact  that  upon  receiving 
money  from  his  mother  the  son 
to  whom  it  was  given  execuled  a 
note  in  her  favor  and  paid  interest 
thereon,  raises  a  presumption  that 
the  money  was  a  loan  and  not  an 
advancement;  this  prosumi)tion 
may  be  overcome,  how.     413. 

A  motion  to  strike  a  i)etition  in 
error  from  the  files  must  be  sus- 
tained when  it  appears  that  no 
summons  actually  issued  thereon, 


although  a  precipe  for  a  summons 
was  filed  with  the  petition.    446. 

In  an  action  for  dues  and  as- 
sessments owing  to  a  beneficial 
organization,  the  objection  that 
the  remedies  within  the  organiza- 
tion have  not  been  exhausted 
should  be  raised  by  answer  and 
not  by  demurrer.     587. 

Failure  to  allege  that  the  con- 
testee  in  a  contest  of  the  election 
of  a  common  pleas  judge  in  a 
sub-division  composed  of  two  coun- 
ties is  a  resident  of  the  county 
in  which  the  suit  is  brought,  does 
not  deprive  the  court  of  jurisdic- 
tion.    561. 

PREJUDICE— 

A  reviewing  court  can  not  say 
that  remarks  by  the  trial  judge 
had  a  tendency  to  prejudice 
counsel  or  his  case,  when.     53. 

PRESUMPTION— 

As  to  parties.     169. 

As  to  there  having  been  a  valid 
delivery  as  to  all  parties  prior  to 
the  bank  which  is  the  holder  of 
the  draft  sued  on.     150. 

As  to  the  event  having  oc- 
curred which  would  give  to  a 
widow  authority  to  sell  property 
under  the  will  of  her  husband. 
328. 

PRIVILEGE— 

Where  a  libelous  charge  has 
been  published  against  a  public 
officer,  the  defense  of  privilege 
can  be  made  available  only  by  a 
showing  that  reasonable  diligence 
was  used  to  ascertain  the  truth  or 
falsity  of  the  charge,  and  that 
the  publication  was  made  in  good 
faith.     249. 

Where  an  illegal  voter  does 
not  claim  his  privilege  of  refusing 
to  testify,  but  voluntarily  admits 
thiit  he  did  vote,  he  may  be  asked 
in  an  election  contest  for  whom 
he  voted.     561. 

PROMISE— 

An  account  stated  becomes  an 
a'/);reviated  contract  in  writing 
with  an  implied  j)romise  to  pay, 
when.     392, 
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PROMISSORY  NOTES— 

Where  an  executrix  suing  on 
notes  alleges  that  they  were  the 
property  of  the  testator  long  be- 
fore they  became  due  and  were 
his  property  at  the  time  of  his 
death,  it  is  not  prejudicial  to 
produce  the  notes  at  the  trial,  nor 
is  it  error  to  admit  them  in  evi- 
dence.    70. 

The  placing  of  an  indorsement 
upon  a  note  by  the  payee  after 
the  death  of  the  payer  in  no  way 
affects  the  question  of  ownership; 
a  charge  of  court  that  possession 
by  the  testator  of  the  notes  sued 
on,  whether  actual  or  constructive, 
affords  a  presumption  of  owner- 
ship is  not  prejudicial,  where  there 
is  no  denial  of  ownership  by  the 
testator  at  the  time  of  his  death. 
70. 

Where  a  son  executes  a  note  in 
favor  of  his  mother  and  pays  in- 
terest thereon,  there  is  a  presump- 
tion raised  that  the  money  evi- 
denced by  the  note  was  received 
by  him  as  a  loan  and  not  as  an 
advancement;  but  this  presump- 
tion may  be  overcome,  how.     413. 

PROXIMATE  CAUSE— 

Where  a  usually  gentle  horse 
which  was  being  driven  by  a 
women,  shied  at  a  street  car  and 
the  vehicle  collided  with  an 
electric  light  pole  which  stood  in 
that  part  of  the  street  usually  oc- 
cupied by  the  gutter.     153. 

PyBLIC  BUILDINGS— 

Where  bids  are  invited  for  the 
construction  of  a  public  building, 
the  specifications  must  be  made 
so  definite  as  to  material  as  to 
leave  no  discretion  in  the  com- 
mission having  the  work  in  charge 
in  the  acceptance  of  the  lowest 
bid;  where  material  is  controlled 
by  a  patent  or  other  monopoly, 
alternative  varieties  of  material 
should  be  specified.     105. 

PUBLIC  POLICY— 

And  the  liquor  business;  re- 
straint of  trade  in,  by  clause  in 
mortgage  limiting  the  goods  which 
may  be  sold  on  the  mortgaged 
premises  to  those  manufactured 
by  the  mortgagee.     130. 


RAILWAYS— 

Statutory  requirements  as  to 
signals  at  a  crossing  not  exclusive; 
and  failure  to  use  ordinary  care 
in  the  matter  of  signals  for  a 
crossing  renders  the  company 
liable,  as  does  also  failure  of  the 
engineer  and  fireman  to  keep  a 
proper  lookout.     28. 

Whether  running  a  locomotive 
across  a  street  in  a  populous 
neighborhood  at  a  given  rate  of 
speed  is  negligence  is  a  question 
for  the  jury.     28. 

It  is  negligence  per  se  for  one 
to  jump  from  a  moving  train, 
after  having  been  warned  by  the 
conductor  not  to  do  so,  unless.     53. 

A  railway  company  has  the  right 
to  remove  side-tracks  which  it  has 
placed  on  the  leasehold  of  a  coal 
company,  when.     81. 

Award  to  a  salt  company  on  ac- 
count of  smoke  and  dirt  from 
locomotives.     114. 

Construction  of  97  O.  L.,  546, 
with  reference  to  the  exception 
provided  as  to  grade  crossings; 
evidence  as  to  the  character  of  the 
track  at  the  point  of  the  proposed 
crossing.     399. 

The  jurisdiction  of  the  probate 
court  with  reference  to  crossings 
of  streets  and  highways  is  confined 
to  the  question  of  the  necessity  of 
the  crossing  and  the  assessment 
of  compensation  therefor;  the 
character  of  the  crossing  with  ref- 
erence to  grade — ^whether  at  grade, 
above  grade  or  below  grade — is 
entirely  within  the  jurisdiction  of 
the  common  pleas.     399. 

RATIFICATION— 

Implied  ratification  by  a  princi- 
pal of  a  contract  for  the  sale  of 
real  estate  made  by  his  agent. 
172. 

REAL   ESTATE— 

A  child  adopted  in  a  foreign 
state  has  inheritable  capacity  to 
lands  situated  in  this  state.     137. 

A  real  estate  broker,  authorized 
to  sell,  has  no  implied  authority  to 
execute  a  contract  of  sale  binding 
upon  his  principal;  whether  an 
unauthorized  contract  so  executed 
was  ratified  by  the  principal  is  a 
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question  for  the  jury  under  all  the 
circumstances    of    the    case.     172. 

The  giving  to  an  agent  of  a 
written  agreement  to  sell  to  be  de- 
livered by  him  to  the  proposed 
purchaser  implies  authority  on 
the  part  of  the  agent  to  accept 
the  purchase  money.     166. 

A  decree  for  specific  perform- 
ance will  not  be  denied  to  a  pur- 
chaser because  the  seller  is  pos- 
sessed of  property  and  can  re- 
spond in  the  event  that  a  judg- 
ment for  damages  should  be  re- 
covered against  him.     166. 

RECORDS— 

Of  public  boards;  can  not  be 
corrected  by  a  clerk  by  his  own 
act  after  his  term  of  office  has  ex- 
pired; what  constitutes  compli- 
ance with  Section  3982  as  to  the 
entering  of  the  "aye"  and  "nay" 
votes  of  the  members  of  a  school 
board.     551. 

REMEDY— 

The  fact  that  one  has  a  remedy 
at  law  for  damages  is  not  a  bar  to 
tjie  enforcement  of  specific  per- 
formance.    166. 

A  court  will  not  ordinarily 
grant  an  injunction  against  the 
prosecution  of  a  lawful  business 
on  the  ground  that  it  is  a  private 
nuisance,  until  the  plaintiff  has 
established  his  right  by  an  action 
at  law.     345. 

Of  a  lessee  who  has  been  dis- 
possessed of  premi -es  held  under 
a  verbal  contract  of  lease.     350. 

Of  a  lot  owner  complaining  of 
the  violation  of  a  building  restric- 
tion, where  the  circumstances  are 
such  as  to  render  an  enforcement 
of  the  restriction  inequitable,  is 
in  an  action  for  damages.     513. 

The  remedy  of  one  committed 
for  a  misdemeanor,  and  denied 
the  right  to  secure  the  payment 
of  the  fine  and  costs  imposed,  is 
by  a  proceeding  in  error,  and  not 
by  habeas  corpus.     553. 

Defense  of  failure*  to  exhaust 
the  remedies  provided  within  a 
benefit  society  must  be  raised  by 
answer    and    not    by    demurrer. 

587. 


RENT— 

A  month*s  rent  for  a  dwelling- 
house,  occupied  by  a  man  and  his 
family,  is  a  claim  for  necessaries, 
and  as  such  ground  for  attach- 
ment; does  not  lose  its  character 
as  a  claim  for  necessaries  by  the 
tenant  moving  out  during  the 
month  and  renting  and  occupying 
another  house.     321. 

Is  distributable  among  the  re- 
maindermen, at  the  death  of  the 
life  tenant,  according  to  princi- 
ples of  natural  justice  and  equity. 
412. 

RES  JUDICATA— 

The  judgment  of  a  reviewing 
court  (where  a  court  of  last  re- 
sort as  to  weight  of  evidence)  be- 
comes the  law  of  the  case  as  to 
weight  of  the  evidence;  where 
upon  a  second  trial  the  case  is 
submitted  on  the  record  as  made 
at  the  first  trial,  it  is  the  duty  of 
the  trial  judge  to  arrest  the  case 
from  the  jury  and  give  judgment 
for  the  defendant.     126. 

All  questions  determined  in  a 
proceeding  in  the  probate  ^ourt 
to  sell  land  to  pay  debts  are  res 
judicata  in  a  subsequent  proceed- 
ing to  sell  one  of  the  parcels  in 
partition.     137. 

ROADS— 

The  act  of  April  25,  1904,  au- 
thorizing county  commissioners  to 
purchase  toll-roads  upon  and  along 
which  suburban  and  interurban 
railways  are  located,  and  to  main- 
tain the  same  as  free  turnpikes,  Js 
not  unconstitutional  for  lack  of 
uniformity.     169. 

The  authority  granted  by  this 
act  is  not  limited  to  the  purchase 
of  toll-roads  having  both  termini 
within  the  county;  purchase  of 
appurtenances  such  as  toll-houses, 
authorized;  description  of  road 
purchased.     169. 

Construction  of  97  O.  L.,  399, 
with  reference  to  the  crossing  of, 
by  railroad  tracks.     399. 

Respective  rights  of  motormen 
and  drivers  pf  teams.     408. 

ROYALTIES— 
An  action  for  recovery  of,  due 
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upon  a  sale  of  coal  in  place,  is  a 
personal  action  and  must  be 
brought  in  the  name  of  the  per- 
sonal representative,  and  not  in 
the  names  of  heirs  at  law,  al- 
though the  estate  is  otherwise 
fully  settled  up.     121. 

Parol  evidence  as  to  the  mean- 
ing of  the  phrase  "merchantable 
coal"  as  used  in  a  contract  under 
which  royalties  were  to  be  paid. 
121. 

RULES  AND  REGULATIONS— 

Of  a  savings  bank  with  refer- 
ence to  the  paying  out  of  deposits 
are   reasonable,   when.     13. 

A  rule  adopted  by  a  mutual 
benefit  society  that  benefits  are 
not  made  payable  by  the  mere 
fact  that  a  delinquent  paid,  after 
becoming  ill^  all  dues  which  had 
accrued  against  him  up  to  the 
time  his  sickness  began,  may  be 
Just  and  reasonable;  but  benefits 
can  not  be  denied  where  in  addi- 
tion to  accepting  such  arrearages 
the  society  also  accepts  dues  ac- 
cruing  during   his    illness.     195. 

SALARIES— 

Where  suit  was  brought  for  the 
recovery  of  corporate  funds  alleged 
to  have  been  unlawfully  disbursed 
in  the  form  of  excessive  salaries 
paid  to  certain  officers.     118. 

SALES— 

The  sale  of  three  carloads  of 
hogs  at  a  specified  price  and 
weight  becomes  a  severaljle  con- 
tract where  one  carload  of  hogs 
has  been  delivered  and  paid  for, 
and  the  taking  of  judgment  for 
the  second  car  is  not  a  bar  to  an 
action  for  recovery  of  the  value 
of  the  third  car.     11. 

Where  an  agent  has  been  given 
a  written  agreement  to  sell  a  cer- 
tain piece  of  property,  to  be  de- 
livered by  him  to  the  proposed 
purchaser,  the  law  will  imply 
that  the  agent  has  authority  to 
accept    the    purv?hase-money.     166. 

Of  goods,  under  an  implied  war- 
ranty, which  afterward  proved  un- 
merchantable; goods  accepted  and 
paid    for   without   opportunity    of 


inspection;    remedy  of  purchaser; 
rights  of  vendor.     326. 

Of  property  of  a  decedent  by  his 
widow  under  a  provision  of  the 
will  giving  her  authority  to  sell 
should  it  become  necessary  for 
the  maintenance  of  herself  and 
children;  burden  on  those  at- 
tacking the  sale  on  the  ground 
that   it   was   not    necessary.     328. 

SAVINGS  BANKS— 

Reasonable  rules  for  savings 
banks  as  to  the  withdrawal  of  de- 
posits.    13. 

A  clerk  of  a  board  of  education 
can  not  by  his  own  act,  after  the 
expiration  of  his  term,  lawfully 
correct  the  ofiicial  entries  in  the 
records  of  his  office.     551. 

The  legal  adoption  of  a  resolu- 
tion by  a  board  of  education  can 
only  be  shown  by  the  entry  on  the 
minutes  of  the  names  of  the  mem- 
bers of  the  board  voting  "yea," 
and  the  names  of  members  voting 
**nay,"  as  required  by  Section 
3982,  R.  S.;  a  statement  in  the 
minutes  of  the  board  that  all  the 
members  were  present  at  roll-call, 
and  later  that  all  voted  "yea"  on 
a  given  question,  is  not  a  com- 
pliance with  this  statute.     551. 

SEWERS— 

An  ordinance  for  an  issue  of 
l.ond.s  to  meet  the  city's  share  of 
various  sewer  improvements, 
which  are  not  particularly 
named,  contains  but  one  subject, 
and  that  is  the  subject  embraced 
in  Section  1536-213;  a  fund  raised 
for  such  a  purpose  is  a  general 
fund,  from  which  the  city  may 
draw  as  occasion  arises  to  meet 
Its  share  of  such  improvements 
wherever  located  within  the  cor- 
poration limits.     1. 

The  bar  of  the  statute  as  to 
damages  to  a  land  owner  from  the 
flooding  of  his  land  with  water 
from  sewers,  resulting  in  the 
washing  away  of  bridges  and  the 
soil;  where  the  right  has  been 
exercised  for  the  prescriptive 
period  and  the  damages  are  the 
natural  consequence  of  the  exer- 
cise of  such  right.     417. 
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The  one  per  cent.  limitation  as 
to  issues  of  bonds  in  any  one 
calendar  year  to  meet  the  city's 
portion  of  sewer  improvements. 
465. 

SIGNALS— 

The  statutory  requirement  rel- 
ative to  signals  by  a  railway 
engineer  in  approaching  a  grade 
crossing  is  not  exclusive,  and  fail- 
ure to  use  ordinary  care  in  the 
matter  of  giving  such  signals  ren- 
ders the  company  liable.     28. 

SIGNATURE— 

Failure  of  savings  bank  to  com- 
pare real  signature  of  depositor 
on  a  signature  card  with  a  forged 
signature  presented  on  an  order  of 
withdrawal  accompanied  by  the 
pass-book  which  had  been  stolen, 
is  negligence.     13. 

SPECIFICATIONS— 

For  a  public  building  must  be 
so  definite  as  to  material  as  to 
leave  no  discretion  in  the  com- 
mission in  charge  of  the  work  in 
the  acceptance  of  the  lowest  bid, 
and  where  material  is  controlled 
by  a  patent  or  other  monopoly, 
alternative  varieties  of  material 
should  be  specified  in  order  that 
there  may  be  actual  competition 
in  the  bidding.     105. 

SPECIFIC  PERFORMANCE— 

A  decree  of  specific  performance 
will  not  be  denied  to  a  purchaser 
because  the  seller  is  possessed  of 
property  and  can  respond  in  the 
event  that  a  judgment  for 
damages  should  be  rendered 
against    him.     166. 

Under  the  rule  that  specific  per- 
formance can  not  be  granted  un- 
less the  right  thereto  rests  on 
clear  and  certain  proof,  a  privilege 
of  purchase  can  not  be  compelled 
under  the  lease  in  this  case.     554. 

SPEED— 

Evidence  as  to  speed  of  the 
locomotive  which  struck  the  de- 
cedent.    28. 

Whether  the  running  of  a  loco- 
motive at  a  given  rate  of  speed 
across    a    grade    crossing    in    a 


populous  locality  is  negligence,  is 
a  question  for  the  jury  under  the 
evidence  as  to  the  circumstances 
of  the  case.    28. 

STATUTES— 

Supplementary  sections;  how 
treated.     315. 

The  transfer  of  territory  from 
one  township  to  another  by  au- 
thority of  an  unconstitutional 
statute  does  not  give  to  the 
residents  thereof  the  right  to  vote 
in  the  township  to  which  the 
territory  is  attached.    561. 

STATUTES  CONSIDERED— 

Section  1694,  provIGing  that  an 
ordinance  can  contain  but  one 
subject,  which  must  be  clearly  ex- 
pressed in  its  title.     1. 

Section  1536-213,  relating  to 
city's  portion  of  street  Improve- 
ments.     1. 

Section  3631,  et  seq.,  relating  to 
certificates  in  mutual  benefit 
societies.     17. 

97  O.  L.,  7,  fixing  police  court 
jurisdiction.       49. 

Section  1536-111,  relating  to  the 
adjustment  of  claims  of  the  mu- 
nicipality adverse  to  lot  owners. 
63. 

Section  5190,  as  it  .relates  to  the 
sending  of  instructions  to  the 
jury  room.     70. 

Section  5314,  prescribing  what 
actions  may  be  dismissed  with- 
out prejudice.     65. 

Section  2814,  relating  to  pro- 
ceedings of  board  of  equalization. 
90. 

Section  2819-1,  relating  to 
boards  of  review.     90. 

Section  784,  relating  to  public 
notice  of  proposals  for  public 
work.     105. 

97  O.  L.,  Ill,  and  98  O.  L..  53. 
relating  to  the  appointment  of 
court  house  commissions.    105. 

Section  4135,  relating  to  release 
of  mortgage  by  mortgagee  or  as- 
signee.    136. 

Section  3140,  as  to  the  effect  of 
the  order  of  court  relating  to 
adoption  of  a  child.     137. 
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Section  6716;  may  be  applicable 
to  proceedings  in  error  under  the 
Jones  law.     147. 

98  O.  L.,  68,  known  as  the  Jones 
law;  proceedings  In  error  under. 
147. 

Section  6828,  relating  to  crimi- 
nal libel  and  slander.     151. 

Section  6820,  relating  to  shoot- 
ing, cutting  or  stabbing  with  in- 
tent to  kill.     177. 

The  act  of  April  25,  1904,  au- 
thorizing county  commissioners 
to  purchase  toll-roads,  and  main- 
tain them  as  free  turnpikes.    169. 

Section  7023,  relating  to  induc- 
ing illicit  intercourse.     186. 

Section  798,  relating  to  adver- 
tisements for  proposals  and 
private  contracts  for  public  work. 
210. 

Section  4361,  relating  to  for- 
feiture of  lease  for  unlawful  sale 
of  liquor  on  the  premises.     217. 

Section  4364,  relating  to  liability 
of  owner  of  premises  for  fines  as- 
sessed against  the  occupant  on 
account  of  liquor  selling.     217. 

Sections  1536-521  and  522,  re- 
lating to  the  management  of  city 
water  works  and  collection  of 
water  rents.     226. 

Section  6390,  relating  to  state- 
ments made  under  oath  by  appli- 
cants for  marriage  licenses.     245. 

Section  4992,  relating  to  the 
time  for  hringing  an  action  when 
a  new  promise  has  been  made  in 
writing.     263. 

Section  6579,  relating  to  the 
time  when  a  judgment  must  be 
rendered  by  a  justice  of  the  peace 
upon  a  verdict  by  a  jury.     267. 

Section  7143  relating  to  ad- 
journment of  examination  before 
a  mayor  or  magistrate.     271. 

Sections  6384  to  6394,  relating 
to   marriage.     273. 

Section  7289,  relating  to  the 
enforcing  of  attendance  of  wit- 
nesses.    287. 

Section  7018,  relating  to-  biga- 
my.    287. 

Section  6134,  giving  a  right  of 


action  to  the  representative  of  a 
decedent  for  causing  death.     315. 

Section  6134a,  relating  to  the 
enforcing  of  a  right  of  action  for 
wrongful  death  under  a  statute 
in  another  state,  territory  or 
country.     315. 

Section  6135,  providing  for 
whose  benefit  an  action  for 
wrongful  death  may  be  brought. 
315. 

Section  2732,  relating  to  prop- 
erty exempt   from   taxation.     361. 

Section  6202,  relating  to  actions 
in  the  common  pleas  to  determ- 
ine questions  of  administration; 
right  of  appeal.     353. 

Section  4427-6,  permitting  proof 
of  the  existence  of  an  illegal  com- 
bination by  showing  its  general 
reputation  as  such,  held  unconsti- 
tutional.    369. 

Section  5953,  providing  how  a 
will  may  be  revoked  or  canceled. 
385. 

Section  4980,  relating  to  the 
limitation    of   actions.     392. 

97  O.  L.,  546,  providing  how 
railroad  and  highway  crossings 
shall  be  constructed.     399. 

Section  5032,  relating  to  the  is- 
sue of  summons  on  a  petition. 
446. 

Section  5156,  providing  who 
may  file  a  petition  for  partition 
and  what  to  set  forth.     449. 

Section  6173,  providing  that  if 
proceedings  for  partition  are 
commenced  and  a  deficiency  of 
assets  is  found,  the  executor  or 
administrator  shall  procure  a  cer- 
tificate thereof  from  the  probate 
court.     449, 

Section  6707,  defining  what  is 
a  final  order.     454. 

Sections  2835,  2835&,  2836  and 
2837,  relating  to  municipal  bond 
issues.     465. 

Section  1536-213.  relating  to 
street  assessments.     523. 

Section  5522,  relating  to  the  req- 
nisltes  of  an  affidavit  for  attach- 
ment.    529. 

Section  5700,  relating  to 
rights    where    divorce    has    been 
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granted  on  the  aggression  of  the 
wife.     539. 

Section  4388,  relating  to  the 
issue  of  licenses  to  pawnbrokers. 
545. 

Section  1536-100,  relating  to  the 
issuing  of  licenses  by  munici- 
palities.    545. 

Section  3982,  relating  to  the 
entering  of  the  "yea"  and  "nay" 
votes  of  members  of  a  board  of 
education  in  the  minutes  of  the 
board.     551. 

Section  7033-1,  making  it  a  mis- 
demeanor to  barber  on  Sunday. 
553. 

Section  2966-39,  relating  to  the 
destruction  of  ballots  after  they 
have  been  counted.     561. 

Section  4364-9,  providing  for  a 
tax  on  the  liquor  business,  and 
known  as  the  Dow   law.     577. 

Section  2737 (paragraph  16),  re- 
lating to  the  listing  for  taxation 
of  moneys,  credits  and  other 
effects.     584. 

Section  6494.  as  amended,  pro- 
viding how  property  may  be  dis- 
charged   from     attachment.       614. 

STREKTS— 

An  ordinance  providing  for  an 
issue  of  bonds  to  meet  the  city's 
share  of  various  street  improve- 
ments contains  but  one  subject, 
although  the  improvements  are 
not  i)articularly  named,  and  the 
fund  arising  therefrom  constitutes 
a  general  fund  from  which  the 
city  may  draw  from  time  to  time 
to  meet  such  payments  without 
regard  to  the  location  of  the 
streets  if  within  the  city  lim- 
its.    1. 

Assessment  for,  against  property 
approi)riated  for  park  purposes  is 
morged  in  the  higher  title  of  the 
fee  thereby  acquired,  and  the  city 
is  entitled  to  retain  the  present 
value  of  assessments  unpaid  from 
the  amount  assessed  as  compensa- 
tion to  the  land  owner.     63. 

Control  of  municipality  over; 
must  be  kept  in  repair,  free  from 
obstruction  In  the  line  of  travel, 
and  free  from  nuisance  as  to  the 


entire  width;  municipality  fixes 
the  width  of  the  street,  and  the 
part  to  be  devoted  to  vehicle 
travel,  to  sidewalks,  to  gutters, 
to  shade  trees,  to  lawn,  to  street 
cars,  etc.     153. 

The  moving  of  a  building  upon 
pr  across  a  street  is  not  an  ordin- 
ary use  of  the  street,  but  is  one 
which  must  be  exercised  subject 
to  such  restrictions  as  may  be 
Imposed  by  the  municipal  author- 
ities; a  requirement  by  an  electric 
railway  company  that  a  building. 
If  moved  across  Its  tracks,  shall 
be  moved  In  the  night  time  when 
there  Is  no  current  In  the  wires 
and  the  traveling  public  will  not 
be  Inconvenienced,  Is  a  reason- 
able requirement.     200. 

Acquirement  by  a  railroad  of 
the  right  to  lay  tracks  across; 
character  of  the  crossing, 
whether  at  grade,  above  grade 
or  below  grade;  construction  of 
97  O.  L.,  546.     399. 

It  Is  not  necessary  that  council 
shall  netermlne  In  advance  of  the 
assessing  ordinance  the  portion  of 
the  cost  of  a  street  improvemient 
to  be  assessed  upon  the  abutting 
property;  the  fact  that  council 
has  Indicated  the  amount  which 
It  Intends  to  assess  does  not  bar 
the  designation  of  a  different  pro- 
portion In  the  assessing  ordi- 
nance, providing  It  Is  within  the 
limitations  of  the  statute.     445. 

Application  of  the  one  per  cent, 
limitation  to  Issues  of  bonds  for 
payment  of  the  city's  portion  of 
street    Imi)rovements.     465. 

Persons  contracting  with  a  mu- 
nicipality for  the  construction  of 
a  street  improvement  are  bound  to< 
use  reasonable  diligence  and  busi- 
ness caution  as  to  the  validity  of 
the  proceedings  upon  which  the 
contract  Is  based;  can  not  rely 
on  the  clerk's  certificate  that  the 
requisite  funds  are  In  the  treas- 
ury and  unappropriated,  when. 
465. 

An  assessment  for  a  street  Im- 
provement must  be  levied  In  ac- 
cordance with  the  law  in  force 
at  the  time  the  proceedings  hav- 
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Ing  reference  to  the  improvement 
were  begun,  and  Section  1536-213 
as  amended  has  no  application  to 
an  assessment  which  was  pend- 
ing at  the  time  the  amendment 
was  enacted.     523. 

An  abutting  property  owner 
whose  property  has  been  assessed 
in  excess  of  the  amount  allowed 
by  law  is  estopped  from  enjoin- 
ing collection  of  the  excess  in- 
stallments,  when.     523. 

STREET    RAILWAYS— 

Injury  of  motorman  in  a  col- 
lision; rule  of  prudence  as  ap- 
plied to  one  placed  in  peril  with- 
out his  fault;  operating  rules  of 
the  company  construed;  'beH" 
signals  and  verbal  signals  to  start ; 
control  of  car  by  conductor  be- 
tween  terminal  stations.     77. 

Company  held  liable  for  in- 
tentionally running  a  car  into  a 
building  which  was  being  moved 
across  the  track,  with  such  force 
as  to  injure  the  building;  reason- 
able requirements  as  to  buildings 
to  be  moved  across  an  electric 
railway  track.     200. 

Duty  of  motorman  upon  observ- 
ing a*  frelghtened  horse  in  the 
highway  before  him,  when  run- 
ning  his   car   at  ordinary    speed. 

408. 

STOCKHOLDER— 

One  who  has  parted  with  his 
stock  can  not  maintain  an  action 
in  equity  against  the  corporation 
and  its  directors  and  officers  for 
recovery  of  corporate  funds  dis- 
bursed in  the  form  of  excessive 
salaries  paid  to  certain  officers. 
|il8. 

In  a  constituent  company  can 
not  hold  the  consolidated  com- 
pany lial)le  for  spurious  stock  is- 
sued by  the  constituent  company 
after  the  consolidation  had  been 
completed,  when.     433. 

Liability  of,  for  unpaid  balance 
of  stock  subscription,  where  prop- 
erty at  an  alleged  overvaluation 
was  given  in  exchange  for  stock; 
good  faith;  burden  of  proof. 
r)93. 


SUMMONS— 

Unless  summons  actually  Issues, 
the  filing  of  a  petition  in  error 
with  precipe  within  the  four 
months'  limitation  is  not  a  suffi- 
cient compliance  with  Section 
5032;  and  where  there  was  no 
summons  issued  and  no  service 
was  ol)tained  within  the  four 
months,  a  motion  to  strike  the 
petition  in  error  from  the  files 
must  be  sustained.     446. 

SUNDAY    LAWS— 

Forfeiture  of  lease  for  sale  of 
liquor  on  the  premises  on  Sun- 
day.    217. 

Section  7033-1,  making  it  a  mis- 
demeanor to  barber  on  Sunday, 
is  not  unconstitutional  because  no 
maximum  penalty  is  provided. 
553. 

SURPLUSAGE— 

Certificates  of  insurance  in 
beneficiary  societies  are  to  be  con- 
strued with  reference  to  the 
status  of  the  beneficiary  at  the 
time  of  payment,  and  where  the 
beneficiary  named  is  the  wife  who 
has  since  secured  a  divorce,  her 
name  may  be  treated  as  descriptio 
personae  and  rejected  as  suri)lus- 
age.     17. 

As  to  a  single  candidate  on  a 
non-partlzan  ticket,  the  party  em- 
blems, circle  and  blocks  Indicating 
to  the  voter  the  place  to  mark  his 
preference  will  be  considered  sur- 
plusage, and  the  Intention  of  the 
voter  only  will  be  considered. 
561. 

TAXATION— 

Validity  of  city  bonds  to  be  paid 
by  a  tax  on  the  general  duplicate, 
Issued  to  pay  for  the  city's  share 
of  sewer  and  street  Improve- 
ments.    1. 

Rules  governing  the  present 
boards  of  review;  equalization  of 
values  and  correction  of  errors 
made  by  the  decennial  appraisers 
must  be  controlled  by  values  as 
they  existed  at  the  time  the  de- 
cennial appraisement  was  made. 
90. 

The   Hen    for   the   $1,000   Aiken 
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law  tax  probably  does  not  attach 
to  property  held  under  a  lease 
which  antedates  the  enactment 
of   the   Aiken    law.     217. 

A  vacant  lot  owned  by  a  char- 
itable organization  upoh  which  it 
Is  proposed  to  erect  a  building  for 
charitable  purposes  is  not  ex- 
empt from  taxation,  notwithstand- 
ing the  funds  wherewith  the  lot 
was  bought  were  exempt,  and  the 
lot  as  well  as  the  building  will  be 
exempt  as  soon  as  the  building 
has  been  erected.     351. 

Storage  houses  for  beer  not 
liable  for  Dow  law  tax,  when. 
577. 

Since  the  amendment  of  the 
Constitution  exempting  municipal 
bonds  from  taxation,  it  is  not  re- 
quired that  the  monthly  average 
of  moneys  invested  in  municipal 
bonds  during  the  tax  year  shall 
be    returned     for    taxation.     584. 


TENDER— 

Of  purchase-money  for  a  parcel 
of  real  estate  to  the  agent  who 
held  the  written  agreement  of  the 
owner  to  sell.     166. 

TIME-- 

The  year  covered  by  a  pawn- 
broker's license  runs  from  the 
tmie  he  pays  for  the  license  until 
the  same  day  of  the  following 
year.     545. 

TITLE— 

Where  a  municipality  appropri- 
ates property  the  lien  of  the 
present  value  of  an  unpaid  street 
assessment  is  merged  into  the 
higher  title  of  the  fee  therebv  ac- 
quired.    63. 

To  mortgage  acquired  by  as- 
signment.    136. 

The  endorsement  and  delivery 
of  a  certified  check  passes  title 
thereto,  and  the  one  out  of  whose 
hands  it  has  thus  passed  Is  with- 
out authority  to  stop  payment, 
lyb. 

Of  purchaser  of  an  oil  lease  at 
a  judicial  sale  to  the  ai)purienau- 
cos  used  in  the  operation  of  the 
lease,  where  the  decree  of  sale 
was  ambiguous.     2:\:]. 


Of  the  widow  of  a  son  to  wliom 
realty  was  devised  for  life  wltn 
the  remainder  to  his  lawful  heirs. 

Title  is  conveyed  as  of  the  date 
of  the  delivery  of  a  deed  in  escow 
by  trustees,  where  the  required 
conditions  were  not  performed  un- 
til after  expiration  of  the  power 
of   the   trustees.     473. 

The  repose  of  titles  founded  on 
long  past  transactions,  the  full 
and  exact  evidence  whereof  may 
have  disappeared,  should  not  be 
lightly  disturbed,  especially  when 
there  has  been  long  undisturbed 
possession  thereunder  and  valu- 
able improvements  have  been 
made  on   the  faith   thereof.     473. 

Effect  upon  title  of  failure  to 
r^^?'*,^  a  mortgage  until  after 
judicial  sale  of  the  property  to  an 
mnocent  purchaser.     473. 

TITLE  (of  Suit)  — 

An  action  for  recovery  of  royal- 
ties, due  to  a  deceased  owner  of 
land  for  coal  sold  in  place,  should 
be  brought  in  the  name  of  the 
personal  representative,  and  not  In 
the  names  of  the  heirs  at  law  al- 
though the  estate  is  otherwise 
tully  settled  up.     121. 

TOWNSHIPS— 

Where  territory  is  transferred 
from  one  township  to  another  by 
authority  of  an  unconstitutional 
law,  the  residents  of  such  territory 
do  not  become  legal  voters  of  the 
township  to  which  it  was  intended 
the  territory  should  be  attached. 
561. 

TRIAL— 

The  question  whether  a  servant* 
who  was  injured  while  endeavor- 
ing to  carry  out  instructions  of 
his  master  which  involved  obvious 
clanger  to  himself,  was  Justified 
in  attempting  to  follow  the  in- 
structions, is  one  which  should  be 
Icit  to  the  jury.     15. 

Remarks  by  the  trial  judge  will 
not  be  regarded  as  prejudicial  to 
coiiiLsel    or    his    case,    when.     53. 

One  who  has  submitted  without 
objection  to  a  joint  trial  for  the 
fixing    of    damages    to     property 
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owners  for  properties  condemned 
for  railroad  purposes  can  not 
complain  in  the  reviewing  court 
that  he  was  not  given  a  separate 
trial.     103. 

It  is  within  the  discretion  of 
the  court  to  permit  the  introduc- 
tion of  additional  evidence  in  chief 
after  the  defense  has  closed 
and  requests  for  instructions  to 
the  Jury  have  been  passed  upon. 
369. 

After  the  memory  of  a  witness 
has  been  exhausted,  his  attention 
may  be  drawn  to  the  subject-mat- 
ter of  a  particular  conversation, 
but  it  must  not  be  done  in  such  a 
manner  as  to  suggest  to  him  the 
answer  desired.     369. 

Of  an  action  contesting  a  will; 
evidence  as  to  declarations  by  the 
testator  before  or  after  an  attempt 
by  him  to  destroy  the  will  in 
whole  or  in  part;  charge  of  court 
with  reference  to  such  declara- 
tion.   385. 

TRUSTS  AND  TRUSTEES— 

Right  of  trustee  of  a  charitable 
trust,  in  an  action  to  construe  tfie 
trust,  to  appeal  in  the  interest  of 
the  cestui  que  trustent,  where  the 
court  has  held  that  there  is  no 
trust.     353. 

The  individual  beneficiaries  of 
a  charitable  trust  are  necessarily 
vague  and  uncertain,  and  it  is 
sufficient  if  a  class  is  designated 
from  whom  the  trustee  can  select; 
incidental  authority  of  the  trus- 
tee to  select  the  individual  ben- 
eficiaries from  the  classes  named. 
353. 

Construction  of  will  bequeathing 

y  a  fund  for  the  education  of  colored 

children;    directions  to  the  trustee 

as   to   the   administration   of   the 

trust.     353. 

Money  paid  by  one  trustee  to 
another  trustee  under  a  mistake 
of  law  a  court  of  equity  will  not 
order  refunded,  unless.     364. 

Where  the  evidence  compels  tne 
belief  that  a  mother  acted  with 
full  knowledge  of  the  essential 
facts  when  she  acquiesced  in  the 
misappropriation     of     her     trust 


estate  by  her  son  while  acting  as 
her  trustee,  the  law  will  uphold 
her  act,  but  without  sanction  of 
his  breach  of  trust.     383. 

Where  a  deed  executed  by  trus- 
tees is  placed  in  escrow,  and  de- 
livery is  made  after  performance 
of  the  required  conditions  but  not 
until  the  powers  of  the  trustees 
have  ceased,  the  deed  takes  effect 
by  relation  and  conveys  the  title 
as  of  the  date  of  its  delivery  in 
escrow.    473. 

Power  of  the  trustee  of  a  devise 
to  enter  into  an  agreement  with 
the  other  beneficiaries  under  the 
will  with  respect  to  the  construc- 
tion to  be  placed  upon  it;  wrong 
construction  will  be  upheld,  when. 
535. 

Investment  of  trust  funds;  duty 
of  the  trustee  to  distinctly  desig- 
nate the  investment  or  any  change 
in  the  investment.     307. 

Income  of  trust  fund  bequeathed 
to  a  legatee,  the  share  to  go  to 
her  children;  children  not  bound 
by  election  as  to  change  in  invest- 
ments,   when.     307. 

VACATION— 

Doubt  whether  a  petition  for 
review  of  proceedings  under  the 
Jones  law  can  be  filed  in  the  cir- 
cuit court  during  vacation,  and 
thereafter  considered  by  the  court 
when  in  session.     147. 

VALENTINE  ANTI-TRUST  LAW 

See  Monopoly. 

Prosecution  of  an  employe  of 
an  alleged  illegal  combination;  In- 
dictment, venue,  evidence,  charge 
of  court;  Section  4427-6,  permit- 
ting proof  of  the  existence  of  an 
illegal  combination  by  showing  its 
general  reputation  as  such,  held 
to    be    unconstitiftional.     369. 

VENUE}— 

Where  the  inducing,  decoying 
and  procuring  of  a  female  under 
eighteen  years  of  age  occurs  in 
one  county,  but  the  house  of  ill- 
fame  which  was  entered  was  in 
another  county,  the  venue  is  prop- 
erly laid  in  the  county  where  the 
inducing  was  done.     185. 
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To  bring  a  prosecution  under 
the  Valentine  Anti-trust  law  with- 
in the  venue  of  a  particular 
county,  it  is  necessary  to  show 
that  the  illegal  combination  was 
formed  in  that  county,  or  that 
some  act,  in  furtherance  thereof, 
was  committed  in  that  county. 
369. 

VERDICT— 

A  motion  by  plaintiff  to  dismiss 
without  prejudice  comes  too  late, 
if  delayed  until  after  the  defend- 
ant's motion  for  a  directed  verdict 
has  been  granted.     65. 

In  an  appropriation  proceeding 
vitiated  by  misconduct  of  the  par- 
ties in  directing  the  attention  of 
the  jury  to  matters  connected 
with  the  case  during  the  view  of 
the  property.     114. 

An  objection  to  a  verdict,  on 
the  ground  that  it  does  not  ad- 
vise the  court  on  which  of  two 
causes  of  action  the  jury  found 
against  the  defendant,  is  not  well 
taken  when  it  is  manifest  from 
an  inspection  of  the  pleadings 
and  verdict  that  the  jury  found 
for  the  full  amount  on  both  causes 
of  action;  and  were  this  not  true 
the  objection  comes  too  late  when 
postponed  until  the  hearing  on 
review.     26. 

VESTED  RIGHTS— 

The  principle  that  a  beneficiary 
under  a  policy  of  life  insurance 
has  a  vested  interest  in  the  policy, 
and  nothing  can  be  done  to  preju- 
dice such  interest  without  the 
consent  of  the  beneficiary,  does 
not  apply  where  the  interest  is  in 
a  life  insurance  policy  which  was 
taken  out  by  a  minor  and  is 
Voidable  at  any  time  by  him.    441. 

VIEW  OF  PRE!tfISES— 

The  misconduct  of  parties  in  di- 
recting the  attention  of  the  jury 
to  facts  pertinent  to  the  case,  dur- 
ing view  by  the  jury  of  the  prem- 
ises, vitiates  the  verdict,  notwith- 
standing both  parties  were  guilty. 
114. 

UNION    MUTUAL   FIRE   INSUR- 
ANCE COMPANY— 

Construction   of   decree   of   the 


Ohio  Supreme  Court  in  the  mat- 
ter of.    45. 

VENDOR  AND  VENDEE— 

Remedy  of  a  vendee  who  buys 
goods  and  pays  for  them  under  an 
implied  warranty  and  without  op- 
portunity for  inspection  and  after- 
ward finds  that  they  are  unmer- 
chantable; rights  of  the  vendor. 
326. 

VILLAGES— 

Authority  of  boards  of  trustees 
of  public  affairs  in  villages  with 
reference  to  control  of  water 
works  and  collection  of  water 
rents.     226. 

Application  of  the  one  per  cent, 
limitation  of  tax  valuation  as  to 
the  amount  of  bonds  which  may 
be  issued  in  any  one  calendar 
year.     465. 

WAIVER— 

By  a  plaintiff  of  the  right  of 
peremptory  challenges  of  jurors 
does  not  deprive  him  of  the  right 
to  such  challenges  after  challenges 
for  cause  have  been  exercised  by 
the  defendant.     28. 

WARRANTY— 

That  chattels  are  of  a  mer- 
chantable character;  acceptance 
of  goods  and  payment  made  with- 
out an  opportunity  for  examina- 
tion; remedy  of  purchaser  where 
the  goods  prove  unmerchantable; 
rights  of  the  vendor.    326. 

WATER  AND  WATER-COURSES 

As  to  damages  suffered  by  a 
land  owner  from  the  emptying  of 
water  from  sewers  into  a  stream 
crossing  his  land;  the  bar  of  the 
statute;  where  the  right  has  been 
exercised  for  the  prescriptive 
period  and  the  damages  com- 
plained of  are  a  natural  conse- 
quence of  the  exercise  of  such 
right.     417. 

WATER  METERS— 

The  placing  of  water  meters 
upon  service  pipes  to  private  resi- 
dences is  within  the  administra- 
tive discretion  of  the  board  of 
public  service,  and  is  not  con- 
trolled by  legislative  enactment 
of  the  city  council.    226. 
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WAY— 

Acquirement  of»  by  prescription; 
where  a  way  has  been  .used  across 
adjoining  lands  to  a  public  high- 
way for  more  than  twenty-one 
years  without  hindrance  or  fur- 
ther protest  than  a  threat  to  close 
the  way  if  the  gates  were  not 
kept  closed,  an  easement  is  created 
in  the  way  appurtenant  to  the 
land  of  the  user  and  subject  to 
the  condition  that  the  gates  be 
kept  closed.    510. 

WIDOW— 

A  fund  recovered  in  Ohio  on 
account  of  the  wrongful  death  in 
New  York  of  a  resident  of  Ohio 
goes  under  the  Ohio  law  to  the 
widow  (where  the  decedent  died 
without  issue),  and  not  under  the 
New  York  law  to  the  widow  and 
next  of  kin.     315. 

Where  a  widow  was  authorized 
by  the  will  of  her  husband  to  sell 
property  in  case  of  the  happening 
of  a  certain  event,  the  presump- 
tion is  that  she  was  warranted  to 
make  the  sale,  and  the  burden  is 
upon  those  attacking  it  to  show 
that  the  event  had  not  happened. 
328. 

WILLS— 

Where  a  testator  devised  a  par- 
cel of  land  to  his  son  for  life  with 
the  remainder  to  his  lawful  heirs, 
and  the  son  married  after  the 
death  of  the  testator,  held  that 
upon  the  death  of  the  son  his 
widow  takes  as  heir,  when.     242. 

Construction  of  will  with  refer- 
ence to  power  of  widow  to  sell  for 
the  purpose  of  maintaining  her- 
self and  children;  burden  of  proof 
as  to  the  necessity  for  a  sale.     328. 

Construction  of  a  will  bequeath- 
ing a  fund  for  the  education  of 
colored  children;  character  of  the 
trust  created;  selection  of  the 
beneficiaries.     353. 

Right  of  the  trustee  of  a  charita- 
ble trust  to  appeal  to  the  circuit 
court  from  a  decision  by  the  com- 
mon pleas  holding  that  there  is 
no  trust.     353. 

To  effect  a  revocation  of  a  will 
by  its  destruction,  or  by  its  par- 


tial destruction,  cancellation  or 
obliteration,  the  intention  to  re- 
voke must  concur  with  the  physi- 
cal act  of  destruction  or  partial 
destruction.    385. 

The  declaration  of  a  testator 
with  reference  to  the  will,  before 
or  after  an  attempt  to  destroy  it 
in  whole  or  in  part,  are  compe* 
tent  evidence  in  determining  his 
intention,  and  a  charge  of  court 
which  restricts  the  jury  in  their 
consideration  of  such  evidence  to 
its  bearing  upon  the  intention  of 
the  testator  is  a  proper  charge. 
385. 

In  construing  a  will  arbitrary 
rules  of  construction  must  give 
way  to  the  primary  rule  that  the 
manifest  intention  of  the  testator 
must  be  given  effect.    473. 

A  devise  by  terms  describing  a 
fee  simple,  or  where  the  purpose 
to  devise  a  fee  simple  is  inferable, 
with  a  limitation  over  in  the 
event  the  devisee  shall  die  "with- 
out issue,"  etc.,  is  a  devise  with 
a  limitation  on  a  definite  failure 
of  issue  surviving  the  devisee  at 
the  time  of  his  death,  and  the 
provision  simply  declares  the  con- 
dition or  contingency  upon  which 
the  limitation  over  shall  take  ef- 
fect, and  qualifies  the  fee  by  mak- 
ing it  a  conditional  or  defeasible 
fee.    473. 

An  archbishop  who  is  named  as 
trustee  of  a  devise  has  power  to 
enter  into  an  agreement  with  the 
other  beneficiaries  under  the  will 
with  respect  to  the  construction 
to  be  placed  upon  its  provisions^ 
and  he  exercises  no  more  than  a 
reasonable  discretion  in  so  doing 
when  confronted  by  an  impending 
contest  of  the  will  with  the  dan- 
ger that,  delay  on  his  part  in  act- 
ing, might  result  in  irreparable 
loss  to  the  cestui  que  trustent: 
such  an  agreement  when  entered 
into  in  good  faith  by  all  interested 
in  the  disposition  of  the  estate 
will  be  upheld,  notwithstanding  a 
different  construction  was  adopt- 
ed from  .  that  which  the  court 
would  have  placed  on  the  will. 
535. 

Construction  of  will   providing 
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for  a  life  estate,  then  estates  in 
fee  tail,  and  then  estates  in  fee. 
542. 

It  is  not  error  to  charge  the 
jury  that  "it  is  necessary  a  per- 
son undertaking  to  make  a  will 
shall  have  sufficient  mental  capac- 
ity for  the  transaction  of  ordinary 
affairs  of  life/'  when  this  is  fol- 
lowed in  a  later  paragraph  by  the 
express  statement  that  "he  need 
not  have  sufficient  capacity  to 
make  a  contract,  but  must  under- 
stand substantially  what  he  is  do- 
ing and  the  nature  of  the  act  in 
which  he  is  engaged."     611. 

Tests  and  evidence  as  to  the 
testamentary  capacity.     611. 

WORDS   AND   PHRASES— 

The  name  of  the  beneficiary  in 
a  certificate  of  insurance  in  a  fra- 
ternal society  may,  if  necessary 
to  carry  out  the  purpose  of  the 
decedent,  be  treated  as  descriptio 
personae  and  rejected  as  surplus- 
age.    17. 

As  to  the  use  of  the  words 
'*would"  and  "should"  in  a  charge 
to  the  jury.    28. 

Meaning  of  the  phrase  "between 
terminal  stations"  as  used  in  a 
rule  prescribed  by  an  electric 
railway  company.     77. 

Parol  evidence  admissible  as  to 
the  meaning  of  the  phrase  "mer- 
chantable coal"  in  the  locality 
where  the  contract  was  made. 
121. 

Meaning    of  the    words    "trus- 


tees" and  "trustees  or  board"  as 
used  in  Sections  1536-521  and  522, 
Revised  Statutes.    226. 

Meaning  of  the  word  "lease," 
as  used  in  the  oil  field.     223. 

Meaning  to  be  given  the  words 
"lawful   heirs."    242. 

Construction  of  the  words  "and 
shall  also  state,"  as  used  in  Sec- 
tion 6390,  Revised  Statutes.     245. 

Meaning  of  the  words  "then" 
and  "there"  in  an  affidavit  charg- 
ing illegal   liquor  selling.     293. 

Meaning  of  the  w^ord  "educa- 
tion" as  used  in  a  will  providing 
a  fund  for  the  education  of  colored 
children.     353. 

The  words  "without  issue," 
•without  children."  "without  de- 
scendants," "without  heirs  of  his 
body,"  or  "without  legitimate 
heirs,"  as  used  in  creating  a  limi- 
tation over  in  a  will.     47.3. 

The  use  of  the  word  "alimony" 
in  a  decree  for  divorce  on  the  ag- 
gression of  th^  wife;  does  not 
change  the  character  of  the  allow- 
ance made  to  her  out  of  her  hus- 
band's estate.    539. 

What  constitutes  "trafficking"  In 
intoxicating  liquors  under  the 
Dow  law.     577. 

WRONGFUL   DEATH— 

See  Negligence. 

Distribution  of  the  fund  recov- 
ered^ in  Ohio  on  account  of  the 
wrongful  death  in  New  York  of  a 
resident  of  Ohio.     315. 


'^j'.  t.V/. 


/  / 


Mmm  lAWllBRARY 


HAD\/ARn  I  AW  LIBRARY 


^ 


